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Lyon  v.  MoIlvaine  et  al. 

\  J31_J»2l 

Mortgage:  merger.  Where  a  mortgagee,  subsequent  to  his  mort- 
gage, acquires,  by  the  execution  of  a  deed  to  him  from  the  mortgagor, 
an  absolute  title  to  the  real  estate  mortgaged,  the  mortgage  will  not 
be  held  to  be  merged  in  the  absolute  title  where  the  interest  and 
intention  of  the  mortgagee  intervene  to  prevent  the  merger.  ( Wicker- 
fiham  v.  Reeve*,  1  Iowa,  413 ;  Wilhelmi  v.  Leonard,  13  Id.  830 ;  Ramr 
Hn  v.  WUsey,  17  Id.  463.) 
Vol.  XXIV.— 2 
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2.  Assignment,  general:  mortgage  in  contemplation  of  insol- 
vency. It  may  be  regarded  as  settled  in  this  State,  that  the  execution 
of  a  mortgage  to  one  or  more  creditors,  is  not  rendered  void  by  the 
fact  that  the  mortgagor  executed  the  same  in  contemplation  of  insol- 
vency, and  immediately  thereafter  executed  a  general  assignment. 
(Lampson  &  Powers  v.  Arnold,  19  Iowa,  479.)  It  is  accordingly  held, 
that  a  mortgage  of  property  situated  in  this  State  is  not  rendered 
invalid  by  the  execution,  on  the  same  day  in  another  State,  of  a  gen- 
eral assignment,  with  preferences,  of  property  in  the  latter  State. 

8.  Mortgage1  execution  and  delivery:  presumption.  It  will  be 
presumed  from  the  due  execution,  acknowledgment  and  record  of  a 
mortgage,  that  it  was  executed  and  delivered  on  the  day  of  its  date. 
(Savory  v.  Browning,  18  Iowa,  246.) 

Appeal  from  Clinton  District  Court. 
Saturday,  January  25. 

Equitable  action  by  a  judgment  creditor,  Lyon,  to 
remove  (before  sale  under  execution)  a  cloud  upon  the 
title  of  his  judgment  debtors,  Mcllvaine  and  Happer,  to 
certain  real  estate  in  Clinton  county,  upon  which  his 
judgment  is  a  lien. 

March  30, 1859,  Mcllvaine  and  Happer,  being  indebted 
to  William  L.  Ewing  in  the  sum  of  about  $4,500,  to  Wil- 
liam L.  Ewing  &  Co.  about  $1,350,  and  to  Ewing,  Briggs 
&  Co.  about  $400,  made  a  mortgage  upon  the  real  estate 
in  controversy,  to  said  parties,  to  secure  them  in  the  pay- 
ment of  said  sums  respectively.  This  mortgage  was  duly 
acknowledged,  and  was  recorded  on  the  first  day  of  April, 
1859.  On  the  15th  day  of  April,  1859,  the  plaintiff,  hav- 
ing a  claim  against  Mcllvaine  and  Happer,  commenced 
suit  thereon  in  the  District  Court  of  Clinton  county,  and 
procured  an  attachment,  which  was,  on  the  same  day, 
levied  upon  the  same  real  estate  as  that  embraced  in  the 
mortgage  to  Ewing  and  others.  Afterwards,  and  on  the 
18th  day  of  April,  1859,  Mcllvaine  and  Happer  conveyed 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  H 

Lyon  v.  Mcllvaine. 

the  same  real  estate  to  William  L.  Ewing,  by  deed  of 
general  warranty,  for  a  consideration  of  about  six  thou- 
sand dollars,  as  recited  in  the  deed.  On  the  26th  day  of 
October,  1859,  the  plaintiff,  Lyon,  recovered  judgment 
in  his  attachment  suit  against  Mcllvaine  and  Happer  for 
$1,066.33,  and  an  order  for  special  execution  against  the 
property  attached.  On  the  same  day  the  mortgage  was 
made  to  Ewing  and  others,  Mcllvaine  and  Happer,  who 
were  residents  of,  and  doing  business  in,  Whiteside  county, 
Illinois,  made  an  assignment  of  their  personal  effects  in 
the  State  of  Illinois,  for  the  benefit  of  their  creditors, 
making  therein  a  preference  of  some  creditors  over 
others.  The  assignment  was  accepted  by  the  assignee, 
who  caused  the  same  to  be  recorded,  and  entered  upon 
his  duties  thereunder. 

This  suit  was  brought  in  September,  1860  ;  the  plaintiff 
claiming  by  his  original  petition  that  the  absolute  con- 
veyance to  Ewing  was  a  merger  and  satisfaction  of  the 
mortgage  to  Ewing  and  others,  and  that  his  judgment 
lien  was  prior  and  paramount  to  the  title  conveyed  by 
the  deed.  In  March,  1862,  by  an  amended  petition, 
which  was  itself  amended  after  trial  in  March,  1866,  the 
plaintiff  set  up  the  fact  that  Mcllvaine  and  Happer  made 
an  assignment  of  all  their  property  not  included  in  the 
mortgage,  at  the  same  time  they  made  the  mortgage, 
which  was  done  without  the  knowledge  or  request  of  the 
mortgagees,  and  that  the  mortgage  and  assignment 
together,  constituted  one  transaction,  and  amounted  to  a 
general  assignment,  and  was  made  in  contemplation  of 
insolvency,  wherein  preference  was  given  to  some  credi- 
tors over  others,  whereby  it  was  fraudulent  and  void 
under  the  statutes  of  this  State ;  and  that  plaintiff  was 
at  that  time  a  creditor  of  Mcllvaine  and  Happer. 

The  District  Court  held,  that  the  mortgage  to  Ewing 
and  others,  was,  as  against  plaintiff's  claim,  fraudulent  and 
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void,  and  that  the  property  should  be  subjected  to  sale 
under  plaintiff's  execution,  and  the  title  acquired  under 
such  sale  should  be  free  from  any  claim  by  reason  of  the 
mortgage  to  Ewing  and  others ;  and  rendered  judgment 
against  defendants  for  costs.  The  defendants,  the  mort- 
gagees, appeal. 

James  McCoy  for  the  appellants. 

Grcmt  <&  Srrtith  and  A.  R.  Cotton  for  the  appellee. 

Cole,  J.  —  I.  The  original  petition  sets  out  the  mort- 
gage to  Ewing  and  others,  the  issuance  and  levy  of  the 
1.  mortgage:   attachment,  the  judgment  and  order  of  sale' 
merger.  thereunder,   and  the  making  of  the  deed  to 

Ewing.  It  is  then  stated  that  the  execution,  delivery  and 
acceptance  of  the  deed,  was  a  satisfaction  of  the  mort- 
gage in  law  and  in  fact,  and  gave  to  Ewing  a  fee  simple 
title,  subject  to  the  plaintiff's  lien.  It  is  also  averred  that 
the  mortgage  was  fraudulent  in  fact,  and  made  to  hinder 
and  delay  creditors,  and  that  there  was  nothing  due 
under  it.  This  last  claim  is  clearly  without  foundation, 
and  there  is  now  no  pretense  under  the  evidence  but  that 
the  debts  which  the  mortgage  was  made  to  secure  were 
then  justly  subsisting  and  still  unpaid. 

As  to  the  question  of  merger  under  the  law,  it  is  now 
a  well  settled  rule  in  equity  that  where  a  mortgagee, 
subsequent  to  his  mortgage,  acquires  an  absolute  title  to 
the  real  estate  mortgaged,  the  mortgage  will  not  be  held 
to  be  merged  in  the  absolute  title,  when  the  interest  and 
intention  of  the  mortgagee  intervene  to  prevent  the 
merger.  Wickcrsham  v.  Reeves  &  Miller ',  1  Iowa,  413  ; 
Wilhelmi  v.  Leonard,  13  Id.  330 ;  Rankin  v.  Wilseyy  17 
Id.  463,  and  authorities  cited  in  those  cases.  Under  this 
rule,  since  it  was  clearly  against  the  interest  of  Ewing 
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that  there  should  be  a  merger,  a  court  of  equity  will  hold 
that  there  was  not  a  merger. 

As  to  the  question  of  merger  under  the  fact  as  proved, 
it  is  clear  there  was  none.  All  the  parties  to  the  convey- 
ance, the  grantors  apd  grantee,  agree  in  their  testimony 
in  this  case,  that  there  was  to  be  no  merger,  and  that  it 
was  so  expressly  understood  at  the  time  the  deed  was  made. 

II.  The  amended  petition,  as  first  made,  set  up  the 
fact  that  the  debtors,  Mcllvaine  and  Happer,  in  contem- 
t.  iMMMMiT,  plation  of  insolvency,  made  the  mortgage  to 


eOT****!**!  ^wing  an<*  others,  while  they  were  engaged 
of  lnsoiTency.  in  preparing  to  make  a  general  assignment  of 
their  property,  which  they  did  with  preference  to  credi- 
tors, on  the  same  day.  Leaving  out  of  view,  the  fact 
that  the  debtors  were  residents  of,  doing  business  and 
made  the  assignment  in  the  State  of  Illinois,  where  pre- 
ference to  creditors  in  general  assignments  is  alleged  to 
be  allowed,  it  may  be  regarded  as  settled  in  this  State, 
that  the  execution  of  a  mortgage  to  one  or  more  creditors, 
is  not  made  void  by  the  fact  that  the  mortgagors  executed 
the  same  in  contemplation  of  insolvency,  and  immediately 
thereafter  executed  a  general  assignment.  Lampson  & 
Powers  v.  Arnold,  garnishee,  19  Iowa,  479.  Under  our 
statute  a  general  assignment  with  preference  to  creditors 
is  void.  Rev.  §  1826  (977).  Whether  a  general  assign- 
ment, with  preferences,  assigning  property  in  this  State, 
made  by  debtors  doing  business  and  residing  in  another 
State,  where  the  main  property  is  situate,  and  where  such 
preferences  are  lawful,  is  valid  as  to  the  property  in  this 
State  sought  to  be  assigned,  it  is  not  necessary  for  us  to 
determine.  What  we  hold  is,  that  the  mortgage  of  prop- 
erty situated  in  this  State  is  not  rendered  invalid  by  the 
execution,  on  the  same  day  in  another  State,  of  a  general 
assignment  with  preferences,  of  property  in  such  other 
SUte. 
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III.  After  the  cause  had  been  argued  and  submitted  to 
the  court,  and  after  the  attorney  for  the  defendants  had 
a.  Mobtoaob:  kft  the  court,  and  without  the  knowledge 
SSSSSfw!?  thereof  by  defendants  or  their  attorney  until 
•Qmptton.  after  the  cause  was  decided,  but,  in  fact,  while 
the  court  had  the  cause  under  advisement  and  during  the 
term,  the  plaintiff  filed  an  amendment  to  his  amended 
petition,  in  which  it  is  averred  that  the  mortgage  and 
assignment  constituted  one  transaction;  that  the  mort- 
gage was  made  and  caused  to  be  recorded  without  any 
knowledge  on  the  part  of  the  mortgagees  or  either  of 
them;  that  the  mortgage  and  assignment  embraced  all 
the  property  of  the  said  mortgagors,  who  were  then  insol- 
vent and  were  at  the  time  indebted  to  plaintiffs,  and  that 
said  mortgage  was  therefore  fraudulent.  The  points 
made  by  this  amendment,  except  as  to  the  want  of  knowl- 
edge by  the  mortgagees  of  the  making  and  recording  of 
the  n^ortgage,  have  already  been  disposed  of.  As  to  that 
•point;  if  indeed  it  is  made  a  distinct  point  by  the  amend- 
*"  *ftient,  there* was  no  testimony  taken  by  either  party,  since 
-  the  amendment  was  filed  after  tho  testimony  was  closed 
*nd  tbfi.  cause  submitted.  There  is,  however,  in  the 
transcript,  more  or  less  evidence  tending  to  show  that 
the  mortjj^e'was  executed  without  any  request  or  knowl- 
edge'on  the  part  of  the  mortgagees.  Nor  is  it  very 
definitely  disclosed  by  tho  testimony  when  the  mortgagees 
came  first  to  the  knowledge  of  its  execution  and  accepted 
the  same.  The  testimony  of  Ewing  assumes,  without 
positively  asserting  it,  that  the  defendants'  agent  was 
present  when  the  mortgage  was  executed,  and  accepted 
the  same  under  authority  so  to  do.  While  the  agent 
himself,  in  his  testimony,  does  not  assert  his  acceptance 
of  it  as  agent,  but  rather  negatives  the  idea  of  his 
agency  at  the  time.  This  want  of  definiteness  is  readily 
accounted  for  by  the  fact  that  no  issue  as  to  delivery 
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or  acceptance  of  the  mortgage  was  made  by  the  previous 
pleadings. 

In  view  of  the  pleadings  and  evidence,  it  may  well  be 
held,  that  the  case  stands  npon  the  presumptions  of  law, 
of  the  execution  of  the  mortgage  on  the  day  of  its  date, 
and  of  its  ddvoery,  from  the  fact  of  its  due  execution, 
acknowledgment  and  record.  Savery  v.  Browning,  18 
Iowa,  246,  and  authorities  cited.  We  are  the  more  con- 
tent with  this  view,  from  the  fact  that  the  District  Court 
did  not  base  its  decision,  in  any  manner,  upto  the  want 
of  proof  as  to  the  delivery  or  acceptance  of  the  mortgage. 

It  follows,  therefore,  from  the  determination  we  have 
made  of  the  several  questions  involved,  that  the  mortgage 
to  defendants  was  not  fraudulent  or  void,  nor  were  the 
rights  under  it  merged  in  the  deed,  and  it  being  prior  to 
the  rights  of  plaintiff  under  his  attachment,  that  the  court 
erred  in  giving  to  plaintiff  a  lien  prior  to  defendants, 
upon  the  real  estate  in  controversy.  ^^^^s.. 


Gage  t.  Sharp.        ^     'v     x/£>w 


1.  Promissory  notes  latent  infirmities.  Where  a  note  pa; 

bearer  is  signed  by  a  surety  and  left  in  the  bands  of  tbe  maker,  with 
the  understanding  that  it  is  not  to  be  negotiated  until  the  perform- 
ance by  him  of  a  certain  condition,  its  negotiation  before  the  per- 
formance of  such  condition,  does  not  constitute  any  defense  against 
a  bona  fide  holder. 

2.~ stamps.  Nor  will  the  fact  that  the  note  was  not  stamped  when 

intrusted  to  the  maker,  affect  the  right  of  a  bona  fids  holder  to 
recover.  (Blackwell  v.  Denie,  23  Iowa,  63.) 

8.  PAYABLE  TO  BEARER  :  NEGOTIATION  TO  ANOTHER  THAN  PAYEE. 

The  negotiation  of  a  note  payable  to  a  payee  or  bearer,  to  another 
than  and  not  to  such  payee,  is  not  of  itself  sufficient  to  charge  the 
taker  with  notice  of  a  defect  therein. 
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Appeal  from  Marshall  District  Court. 

Monday,  Januaby  27. 

Burr  on  a  promissory  note  of  which  the  following  is  a 
copy: 

"  $125.00.  Mab8halltown,  March  13, 1865. 

"  Sixty  days  after  date  we,  or  either  of  us,  promise  to 
pay  Messrs.  Woodbury  and  Abell,  or  bearer,  one  hundred 
and  twenty-jive  doUarsy  value  received,  payable  at  the 
First  National  Bank  of  Marshalltown,  with  ten  per  cen- 
tum per  annum  after  maturity. 

"A.  G.  CHRISTIE, 
"  WM.  SHARP."  . 

On  the  back  of  which,  is  this  indorsement,  viz. : 

"I  guarrantee  the  payment  of  the  within,  waiving 
notice  of  protest.  Pebby,  Gage." 

The  plaintiff  averred  that  he  was  the  owner  and  holder 
of  said  note,  and  that  the  amount  thereof  was  justly  due 
him  from  the  defendant  Sharp,  who  is  alone  sued  thereon. 

The  defendant  averred  in  his  answer,  and  on  the  trial 
proved,  that  in  October,  1864,  A.  G.  Christie  obtained 
his  signature  to  the  note  sued  on,  the  part  in  italics  being 
then  blank,  to  enable  Christie  to  obtain  the  amount  from 
the  bank ;  that  he  signed  it  as  surety  upon  the  promise 
of  Christie  to  secure  him  against  liability  by  a  mortgage ; 
that  Christie  took  the  note  to  have  the  mortgage  made 
out,  and  the  note  was  not  to  be  used  till  the  security  was 
given ;  that  on  the  day  after  he  signed  the  note,  he  met 
Christie,  who»told  him  that  he  could  not  use  the  note,  as 
the  bank  was  not  discounting,  and  that  he  had  torn  the 
note  up ;  that  defendant  then  inquired  at  the  bank  and 
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learned  that  Christie  had  applied  for  a  loan  on  the  note, 
and  was  refused ;  that  the  note  was  not  stamped  when  he 
signed  it,  and  he  did  not  authorize  Christie  to  stamp  it ; 
that  Christie  left  Marshalltown  in  the  spring  of  1865,  in 
insolvent  circumstances.  It  was  also  proved  that  the 
note  in  suit,  which  was  produced  in  evidence  by  plaintiff, 
was  in  1586  left  at  the  bank  by  Delos  Arnold,  Esq.,  for 
collection,  and  was  never  owned  or  discounted  by  Wood- 
bury and  Abell,  or  by  the  bank ;  and  that  plaintiff  pur- 
chased the  note  of  Christie,  who  had  boarded  with  him 
previous  to  leaving  Marshalltown.  Upon  this  evidence 
the  trial  being  to  the  court,  the  District  Court  found  for 
plaintiff,  and  rendered  judgment  for  the  amount  of  the 
note  and  interest.    The  defendant  excepted  and  appeals. 

Boardman  dk  Brown  and  WUhrow  db  Wright  for  the 
Appellant 

L.  W.  Oriswold  for  the  appellee. 

Cole,  J.  —  The  note  sued  upon,  is  on  its  face  the  joint 
and  several  note  of  the  defendant,  and  one  A.  G>  Christie. 
l.  pbcotoowt  It  appears  in  evidence,  however,  that  the 
infirmities  defendant  as  surety  for  Christie,  signed  the 
note  with  the  date  and  amount  in  blank,  and  delivered 
the  same  to  Christie  for  negotiation  after  Christie  should 
execute  a  mortgage  to  secure  defendant  for  his  liability 
thereon.  Christie  filled  up  the  note  with  the  sum  agreed 
upon,  but  negotiated  it  contrary  to  the  agreement,  with- 
out first  making  the  mortgage.  The  fact  that  the  note 
after  being  intrusted  to  Christie  for  particular  purposes, 
was  negotiated  before  the  condition  on  which  Christie  was 
authorized  to  negotiate  it  happened,  or  after  filling  the 
blanks  with  a  different  date  or  amount  than  authorized, 
does  not  constitute  any  defense  against  a  lonajide  holder. 
Vol.  XXIV.— 3 
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This  rule  of  law  is  well  settled.  1  Parsons  on  Notes  and 
Bills,  110  to  115  and  authorities  cited. 

Nor  does  the  fact  that  the  note  was  not  stamped  by 
defendant  when  intrusted  to  Christie,  affect  the  fight  of  a 
s.  —-  ftampt.  bona  fide  holder.  BlackweU  v.  Denis,  23 
Iowa,  63. 

There  is  one  other  point  made  by  the  counsel  for  appel- 
lant. It  is  this :  The  note  was  made  payable  to  Wood- 
s.  —  payable  bury  and  Abell  or  bearer  at  the  First  National 
fotution 'to     Bank  of  Marshalltown,  and  with  the  intention 

another  than 

w««.  of  being  used  in  the  bank,  and  hence,  that  no 

other  person  than  Woodbury  and  Abell  could  become  a 
bqna  fide  holder  thereof,  when  receiving  the  same  directly 
from  Christie.  It  would  seem  that  this  proposition  might 
be  negatived  upon  reason  alone.  For,  if  it  was  the  in- 
tention of  the  makers  that  it  should  be  negotiated  only 
to  Woodbury  and  Abell,  then  it  would  have  been  made 
payable  to  them  or  order  ;  but  since  it  was  possible  they 
might  not  advance  the  money,  and  as  if  purposely  to 
leave  the  door  open  for  the  sale  or  negotiation  of  the 
note  to  another,  it  was  made  payable  to  them  or  bearer. 
It  was  held  by  this  court  in  Lane  v.  KreTde  (22  Iowa, 
399),  that  the  indorsee  of  a  note  made  to  a  payee  named, 
or  bearer,  need  not  deduce  title  through  the  payee ;  but 
that,  although  he  had  an  apparent  title  through  an 
indorsement  of  the  payee,  by  an  agent  whose  authority 
was  not  shown,  he  might  disregard  the  indorsement  and 
recover  as  bearer.  It  would  seem  to  follow  upon  the 
authority  of  that  case,  that  the  naming  of  a  payee  could 
not  affect  the  right  of  another  person  to  take,  hold  and 
claim  the  note  as  bearer. 

The  rule  as  to  what  should  open  the  door  to  defenses 
based  upon  the  loss,  larceny  or  tortious  transfer  of  paper 
negotiable  by  delivery,  has  undergone  material  changes. 
It  was  laid  down  by  Lord  Kknyon  in  Laweon  v.  Weston 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  19 

Gage  v.  Sharp 

(4  Espinasse,  56)  [A.  D.  1801],  that  it  was  not  enough  to 
defeat  the  right  of  a  holder  to  prove  that  he  had  not  been 
properly  diligent  in  inquiring  as  to  the  title  of  his  trans- 
ferrer; that  actual  mala  fides  would  alone  destroy  his 
title.  In  GiU  v.  Gubitt(3  B.  &  C.  446),  S.  C.  (1  Car.  & 
P.  487  [A.  D.  1824]),  it  was  held  (per  Abbot,  Oh.  J.),  that 
the  holder  of  negotiable  paper  would  not  be  protected 
where  he  acquired  it  under  circumstances  which  ought  to 
have  excited  the  suspicions  of  an  ordinarily  prudent  per- 
son, and  the  case  of  Lawson  v.  Weston,  was  overruled. 
Afterward  in  Crook  v.  Jodie  (5  B.  <k  Ad.  909  [A.  D. 
1824]),  it  was  held  (per  Lord  Denman),  that  the  holder 
might  recover,  unless  he  had  been  guilty  of  gross  negli- 
gence in  taking  the  paper.  And  still  later  in  Goodman  v. 
Harvey  (4  A.  &  E.  870  [A.  D.  1835]),  it  was  held  (also 
per  Lord  Dbnman),  that  gross  negligence  alone  would  not 
defeat  a  recovery,  but  that  actual  mala  fides  must  be 
proved ;  and  it  was  stated  that  gross  negligence  might 
be  evidence  of  mala  fides,  but  is  not  the  same  thing. 
And  in  Bank  of  Bengal  v.  Fagam,  (7  Moore,  P.  C.  71 
[A.  D.  ])  it  was  hdd  (per  Lord  Brougham),  that  neg- 
ligence of  the  holder  does  not  fix  him  with  the  defective 
title  of"  the  party  passing  it  to  him,  and  GUI  v.  Cubitt, 
and  cases  following  it  were  in  turn  overruled,  and  the 
doctrine  of  Lord  Kenton  in  Lawson  v.  Weston,  re-affirmed. 
And  Mr.  Parsons,  in  his  work  on  Notes  and  Bills  (vol. 
2,  p.  279),  states  the  doctrine  to  be,  that  the  title  of  a  bona 
fide  holder  of  a  lost,  stolen,  or  tortiously  transferred  note 
or  bill  transferable  by  mere  delivery,  not  overdue  or  dis- 
honored, for  a  valuable  consideration  in  the  usual  course 
of  business,  and  who  has  taken  it  without  notice  of  the 
loss  or  fraud,  is  not  defeated  by  proof  that  he  was  negli- 
gent or  even  grossly  negligent  in  taking  it,  and  omitted 
to  make  inquiries  which  common  prudence  would  have 
dictated. 
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Of  course,  when  the  paper  bean  upon  its  face  evidence 
of  its  own  infirmity,  the  taker  thereof  is  chargeable  with 
notice  of  the  defects  and  consequences  growing  out  of  or 
attaching  to  that  infirmity.  MoCramer  v.  Thompson  et 
al.,  21  Iowa,  244. 

We  therefore  held,  upon  principle  and  authority,  that 
the  fact  that  a  note  payable  to  a  payee  or  bearer  is  nego- 
tiated to  another  than  and  not  to  the  payee,  is  not  of 
itself  sufficient  to  charge  the  taker  with  notice  of  a  defect 
therein  as  against  the  maker. 

So  far  as  the  proof  shows  the  taker  to  have  been  a 
resident  of  the  same  city  with  the  co-maker,  from  whom 
he  received  the  note,  and  who  was  in  insolvent  circum- 
stances at  the  time,  and  left  the  city  soon  after,  these  are 
faets  proper  for  a  jury,  or  the  court  when  tried  to  the 
court  as  a  jury,  to  take  into  consideration  in  determining 
the  notice  of  the  defect  or  mala  fides  of  the  taker  or 
holder.  And  the  finding  of  the  court  like  that  of  a  jury 
can  only  be  set  aside  when  clearly  against  the  weight  of 
evidence.    The  finding  in  this  case  is  not  so. 

Affirmed. 


,U  7|J|  Packer  v.  Packer. 

1.  Jury:  coots.  After  an  appeal  from  a  judgment  of  a  justice  in 
which  the  plaintiff  recovered  forty-five  dollars  debt  and  $21.65  costs, 
the  plaintiff,  having  made  a  settlement  with  defendant,  delivered 
to  him  a  receipt  which  stated  that  the  plaintiff,  in  consideration  of 
twenty-five  dollars,  released  and  discharged  the  defendant  from  all 
actions,  causes  of  action,  debts,  claims  and  demands  in  law  or  equity 
up  to  this  date.  In  the  District  Court  the  defendant  did  not  plead 
that,  by  the  agreement  of  the  parties,  the  plaintiff  was  to  pay  the 
costs,  but  simply  set  up  the  receipt  or  release :  Held,  that  the  ques- 
tion whether  the  release  included  the  costs  of  the  case  before  the 
justice,  was  one  of  law  for  the  court  and  upon  which  the  defendant 
had  no  right  to  demand  a  jury. 
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2.  Orate;  affidavit*  :  practice.  It  is  not  erroneous  for  the  District 
Court,  to  aid  it  in  determining  questions  in  relation  to  costs  and  as  to 
who  shall  pay  them,  to  receive  affidavits  for  that  purpose.  The 
court  in  such  case  has  a  discretion  to  determine  the  matter  upon  affi- 
davits or  it  may  order  the  affiants  to  be  brought  before  it  and  be 
subjected  to  an  examination. 

8.  Receipt:  bklrasb.  A  receipt  which  prima  facie  covers  all  claims, 
is  susceptible  of  explanation,  and  it  may  be  shown  that  h  was  not 
intended  to  embrace  a  particular  subject 

Appeal  from  Delaware  District  CaurL 
Monday,  January  27. 

Costs  :  how  determined  :  practice  concerning,  etc.  — 
Before  a  justice  of  the  peace,  the  plaintiff  recovered  a 
judgment  against  the  defendant,  for  $45  debt,  and  costs 
taxed  at  $21.65.  These  costs  had  accrued  to  the  justice, 
the  deputy  sheriff,  the  jury,  and  to  witnesses  on  both 
sides.  Defendant  appealed  to  the  District  Court  After 
the  appeal  was  perfected  the  plaintiff  signed  a  writing, 
and  delivered  it  to  the  defendant,  which  stated  that  the 
plaintifl^  "  in  consideration  of  $25,  released  and  discharged 
£.  Packer  (the  defendant),  of  all  actions,  causes  of  action, 
debts,  claims  and  demands  in  law  or  equity,  up  to  this 
date."  In  the  District  Court,  the  defendant  filed  a  plead- 
ing, simply  setting  up  this  release  or  receipt.  Plaintiff 
did  not  deny  or  controvert  its  execution.  The  only  ques- 
tion in  the  case  remaining,  was  as  to  which  party  should 
pay  the  costs.  In  the  District  Court,  on  the  hearing,  the 
receipt  or  release  was  read  in  evidence,  also  certain  affida- 
vits showing  that  it  was  expressly  agreed,  that  the  plaint- 
iff was  not  to  pay  or  be  liable  for  any  costs.  To  the  use 
of  affidavits  for  this  purpose,  the  plaintiff  objected.  The 
District  Court  held  that  the  defendant  should  pay  the 
costs ;  and  from  this  decision  he  appeals  to  this  court. 
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Ray  B.  Griffin  for  the  appellant. 

No  appearance  for  the  appellee. 

Dillon,  Ch.  J. — The  first  question  made  is,  did  the 
court  err  in  refusing  the  defendant  a  trial  by  jury  ?  The 
1.  jxtbt:  c<»ts.  defendant,  in  the  answer  filed  in  the  District 
Court,  did  not  plead  that  by  agreement  of  the  parties,  the 
plaintiff  was  to  pay  the  costs.  He  simply  set  up  the 
receipt  or  release.  This  instrument  the  plaintiff  did  not 
deny  or  controvert.  Thus,  the  only  question  left  was, 
who  should  pay  the  costs  1  The  cause  of  action  was  unde- 
niably settled  by  the  parties ;  and  there  was  no  pleading 
setting  up  a  contract,  other  than  the  release  or  receipt, 
that  plaintiff  was  to  pay  the  costs.  Under  these  circum- 
stances we  hold  that  the  court  did  not  err  in  refusing  the 
defendant's  "  demand  for  a  trial  by  jury."  What  issue 
or  fact  he  wished  the  jury  to  try  was  not  stated  to  the 
court,  nor  did  it  appear  from  the  pleadings.  The  mean- 
ing or  construction  of  the  receipt  or  release  would  present 
a  question  of  law  for  the  court,  not  of  fact  for  the  jury. 
This  disposes  of  one  question  made  by  the  appellant. 

The  only  other  question,  relates  to  the  admissibility  of 
affidavits  by  the  court  to  aid  it  in  determining  the  ques- 
%.  costs:  am-  tion  as  to  who  should  pay  the  costs.  Appel- 
tics.  lant  contends  that  the  evidence  should  have 

been  oral  or  by  deposition  so  that  he  could  have  had  an 
opportunity  to  cross-examine  the  witnesses.  It  is  very 
usual  to  determine  questions  of  costs  upon  motion  or 
in  a  summary  manner ;  and  to  receive  affidavits  to  assist 
in  such  determination.  Such  a  practice  finds  a  warrant 
in  various  provisions  of  the  statute  (ch.  137,  §§  3828, 
3440,  3442,  3447,  3448,  3462,  3461,  3465). 

If  the  court  had  refused  to  the  defendant  the  like  privi- 
lege of  using  affidavits,  or  if  the  court  upon  defendant's 
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application  and  a  showing,  had  refused  to  allow  him  au 
opportunity  to  cross-examine  the  affiants,  or  to  take  from 
them  explanatory  or  counter  affidavits,  a  very  different 
question  would  be  presented  for  our  determination. 

The  District  Court  has  a  discretion  in  such  cases  to 
determine  the  matter  upon  affidarits  and  counter  affida- 
vits, or  it  may,  if  the  affidavits  leave  it  in  doubt,  or  if  it 
prefers,  order  the  affiants  to  be  produced  in  court  and 
subject  them,  or  allow  them  to  be  subjected,  to  an  exam- 
ination and  cross-examination,  and  may  receive  any 
further  testimony  which  may  be  offered  by  either  party. 
In  matters  of  practice  of  this  character,  an  appellate 
tribunal  is  not  justified  in  interfering  with  the  course  of 
the  court  below,  unless  it  abused  its  discretion  to  the  pre- 
judice of  the  party  complaining.  No  such  case  is  shown 
by  the  present  record.  The  affidavits  produced  by  the 
defendant  were  clear  and  pointed,  to  the  effect  that  the 
plaintiff  was  not  to  pay  the  costs,  and  no  counter  affida- 
vits were  produced  or  offered,  nor  was  there  any  thing 
shown  controverting  the  truth  of  the  facts  stated  in  appel- 
lee's affidavits. 

If  the  writing  be  regarded  as  prima  facie  including  the 
costs,  which  is  a  doubtful  construction  thereof,  then,  if  it 
a.  bboxipt:  be  treated  as  a  receipt,  it  is  susceptible  of 
relcM6,  explanation,  and    the    affidavits    introduced 

show  that  it  was  not  intended  to  embrace  the  costs.  The 
court  is  authorized  and  required  to  dispose  of  questions 
of  costs  upon  equitable  principles,  and  the  circumstances 
clearly  establish  that  it  was  not  intended  to  settle  the 
costs,  and  that  it  would  be  inequitable  to  compel  the 
plaintiff  to  pay  them. 

Affirmed. 
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The  State  t.  Emily  et  al. 

1«  Bail  bond :  failure  of  clerk  to  mark  "  accepted."  The  objection 
that  a  bail  bond  filed  and  approved  by  the  clerk,  was  not  also  marked 
"accepted"  by  him  as  specified  in  section  4066  of  the  Revision,  is 
technical  and  cannot  alftet  the  right  of  the  State  to  recover  upon 
the  bond. 

8. acceptance  without  JUSTIFICATION.  While  an  accused  who 

is  held  to  bail  cannot  demand  a  discharge  upon  tendering  bond 
and  surety,  unless  his  bail  justify  as  required  by  the  statute,  yet  if 
a  court  or  officer  accepts  the  bail  without  requiring  such  justifica- 
tion, such  fact  will  not  render  the  bond  void,  nor  discharge  the  bail 
from  liability  thereon. 

8. default  :  ERROR  IK  TITLE  OF  cause.  The  fact  that  the  title 

of  a  criminal  cause  in  which  a  default  is  entered,  omits  the  name  of 
one  of  the  defendants,  does  not  vitiate  the  default,  nor  affect  the 
right  of  recovery  against  the  bail,  when  there  is  no  reasonable  ques- 
tion as  to  the  identity  of  the  cause. 

4  rearrest  of  ACCUSED.  Nor  does  the  re-arrest  and  holding 

for  trial  of  the  accused  after  the  default  has  been  entered,  affect  the 
right  of  the  State  to  recover  upon  the  forfeiture  already  taken. 

Appeal  from  Keokuk  District  Court. 

Monday,  January  27. 

Action  on  bail  bond.  Judgment  for  plaintiff,  and 
defendants  appeal  The  necessary  facts  are  stated  in  the 
opinion. 

G.  D.  Woodm  for  the  appellant 

H.  CP  Connor y  Attorney-General,  for  the  State. 

Cole,  J.  —  I.  The  grand  jury  of  Keokuk  county  at 

the  October  Term,  1864,  of  the  District  Court,  found 

ibailbovd:  three   bills    of  indictment    against    Robert 

£  bTrk  »*at*  Searcey,  Jo.  Allen  Martin  and  Mathias  Carter, 

cepted."        for  iarceny — horse  stealing.    At  the  February 

Term,  1865,  Robert  Searcey  having  been  arrested,  and 
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his  bail  having  been  fixed  at  nine  hundred  dollars,  he 
gave  bond  with  defendants  as  his  sureties,  in  the  sum 
fixed,  and  was  discharged  from  custody.  The  bond  is  in 
the  usual  form  and  as  prescribed  by  section  4968  of  the 
Revision,  and  was  marked  by  the  clerk  "Filed  and 
approved  this  10th  day  of  February,  1865."  It  is  now 
objected  that  it  was  not  also  "  accepted,"  and  so  marked 
by  the  clerk  as  specified  by  section  4968,  supra.  The 
objection  is  technical  and  cannot  affect  the  right  to  recover 
upon  the  bond,  especially  so,  in  view  of  the  language  of 
the  section  itself,  which  provides  that  the  bond,  etc., 
"  may  be  substantially  in  the  form  "  specified.  It  is  sub- 
stantially in  that  form  and  sufficient 

II.  The  justification  of  the  bail  as  indorsed  on  the 
bond  is  as  follows,  viz. :  "  We,  William  Searcey  and 
a.  —  accept-  James  B.  Emily,  being  duly  sworn  according 

*nce  without  .  y       ,      °  y  i.i-ii 

justification,  to  law,  on  our  oaths  say,  we  are  freeholders 
worth  twice  the  amount  of  this  bond,  over  and  above  our 
debts  in  property  not  exempt  from  execution." 

The  statute,  section  4969,  defines  the  qualification  of 
bail  as  follows :  "  Such  bail  must  be  a  resident  and  house- 
holder or  freeholder  within  this  State.  Such  bail  must 
be  worth  the  amount  specified  in  the  undertaking,  exclu- 
sive of  property  exempt  from  execution." 

The  next  section  provides  that  the  bail  must  justify 
and  "  the  affidavit  must  state  that  they  each  possess  the 
qualifications  prescribed  in  the  last  section."  It  is  now 
objected  that  the  affidavit  of  these  defendants  does  not 
show  that  they  are  "  residents  of  this  State."  Before  an 
accused  who  is  held  to  bail,  can  demand  a  discharge  upon 
tendering  bond  and  surety,  his  bail  must  justify  as 
required  by  the  statute.  But  if  a  court  or  officer  accepts 
bail  without  requiring  such  justification,  which  may  well 
be  held  to  be  directory  only,  such  fact  will  not  render 
their  bond  void,  or  discharge  them  from  liability  thereon. 
Vol.  XXIV.— 4 
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III.  The  accused,  Robert  Searcey,  failed  to  appear  at 
the  October  Term,  1866,  and  a  default  was  entered  against 
a  —  default:  him  and  his  sureties.    The  title  of  the  cause 

of  ctuie.  in  which  the  default  was  entered  as  shown  by 
the  record,  was  "  The  State  of  Iowa  v.  Robert  Searcey  and 
Jo.  Allen  Mourtin"  omitting  the  name  of  Mathias  Carter. 
This  fact  does  not  vitiate  the  default,  since  there  can  be 
no  reasonable  question  as  to  the  identity  of  the  causes. 

IV.  After  the  default  was  entered,  the  court  ordered  a 
bench  warrant  to  issue  upon  which  Robert  Searcey,  the 
c re-arreit  accused,  was  re-arrested  and  held  for  trial. 

of  accused.        Thjg  fftct  doeg  not  ^g^  the  rf^  of  tte  gtate 

to  recover  upon  the  forfeiture  already  taken.  If  he  had 
appeared  at  the  term  of  his  default  and  excused  his 
failure,  the  court  might  have  discharged  the  forfeiture. 
Bev.  §  4991.    But  this  was  not  done. 

Affirmed. 


Prather  &  Parr  v.  Parker,  Sheriff. 

Sale  of  chattels:  possession  bt  vendor.  A  sale  of  personal  property, 
where  the  vendor  continues  in  the  actual  possession  thereof,  is  invalid 
as  against  existing  creditors,  unless  an  instrument  conveying  the 
same  be  executed,  acknowledged  and  filed  for  record. 

Appeal  from  Keokuk  District  Court. 
Monday,  January  27. 

Replevin. — Plaintiffs  were  creditors  of  one  Bower,  a 
contractor  on  the  St.  Louis  and  Oedar  Rapids  Railroad, 
and  on  the  14th  of  December,  1866,  took  from  him  in 
part  payment  of  their  debt,  certain  shovels,  scrapers,  etc., 
then  along  the  line  of  his  work  in  Keokuk  county.    They 
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took  a  bill  of  sale  of  these,  duly  acknowledged,  but  never 
recorded.  At  the  time  of  the  sale  the  property  was  scat- 
tered along  the  line  of  the  road  wl\ere  Bower  had  been  at 
work,  but  he  was  not  then  actually  using  the  same. 

On  the  17th  of  December,  one  Wimer,  a  creditor  of 
Bower,  and  such  at  the  time  of  the  sale  to  plaintiffs, 
attached  these  shovels,  etc.,  as  the  property  of  Bower,  the 
sheriff  (the  present  defendant),  finding  the  same  on  the 
road,  where  they  had  been  used,  and  without  notice  to 
himself  or  Wimer  of  the  alleged  sale.  The  sale  to  plaint- 
iffs was  without  fraud,  but  they  never  had  the  property  in 
their  actual  possession,  nor  was  the  same  ever  delivered 
to  them.  Upon  these  facts,  the  court,  a  jury  being 
waived,  found  for  defendant,  and  plaintiffs  appeal 

Mackey  dk  Horned  for  the  appellants 

G.  D.  Woodvn  for  the  appellee. 

Wright,  J. — Assuming  that  the  property  was  in  the 
actual  possession  of  the  attachment  defendant  at  the  time 
bauov  °f  the  tavy>  and  after  the  alleged  sale  to 

poweMiaiibj  pl&intiff8  (a  fact  fairly  warranted  from  the 
Tendor#  testimony),  we  say,  assuming  this  to  be  true, 

the  judgment  below  should  not  be  disturbed.  This  is 
clearly  the  doctrine  of  the  following  cases:  MiUer  v. 
Bryan,  8  Iowa,  58  j  McGawran  v.  Haupt,  9  Id.  83 ; 
Cranqford  v.  Burton,  6  Id.  476 }  Courtrigkt  v.  Leonard, 
11  Id.  32 ;  Dan/  v.  Griffith,  15  Id.  104.  And  indeed 
from  it  there  seems  to  be  no  fair  escape  under  section  2201 
of  the  Revision,  which  declares  such  sales  invalid  against 
existing  creditors,  where  the  vendor  retains  actual  posses- 
sion, unless  a  written  instrument  conveying  the  same  is 
executed,  acknowledged  and  filed  for  record. 

In  Thomas  v.  EXUhouse  (17  Iowa,  67),  relied  upon  by 
appellants,  the  property  did  not  remain,  or  was  not  at 
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the  time  of  the  sale,  in  the  possession  of  the  mortgagor 
or  vendor.  And  the  same  is  true  of  Allison  t.  Barret 
(16  Iowa,  278) ;  and  Spnsee  v.  Wilson  (17  Id.  582).  The 
cases  in  principle  and  in  view  of  the  provisions  of  the 
statute,  are  clearly  distinguishable. 

Affirmed. 


Sherraden  v.  Parker  et  at 

Surety  i  abandonmbnt  of  lbvt.  An  abandonment  of  the  levy  of  an 

U    58)  execution  upon,  and  a  release  from  thereunder  of,  personal  property 

\  24    28  of  the  principal  judgment  debtor,  operates  as  a  discharge  of  one  who 

116  — -r.  is  only  surety  therein,  when  such  abandonment  is  without  his  consent. 

^  3i7\  and  the  fact  of  his  suretyship  is  known  to  the  execution  plaintiff; 

especially  is  this  so  where  the  property  taken  under  the  levy,  and 

afterward  abandoned,  was  held  by  the  surety  for  his  indemnity,  and 

beyond  whose  legal  control  it  was  placed  by"  the  levy. 

Appeal  from  Keokuk  District  Court. 

Monday,  Januaby  27. 

Injunction. — The  facts,  as  found  by  the  court  below, 
and  which  are  not  controverted,  are  as  follows :  October 
16, 1858,  a  judgment  was  obtained  before  a  justice  of  the 
peace  against  one  Warner;  plaintiff  became  surety  on  the 
stay  bond,  and  judgment  was  entered  by  the  justice  in 
due  form  against  the  principal  and  surety,  April  21, 1859 ; 
a  transcript  of  said  judgment  was  filed  in  the  office  of  the 
clerk  of  the  District  Court;  June  11, 1859,  an  execution 
issued  on  this  judgment,  but  was  returned  by  plaintiff's 
order,  nothing  being  made  thereon.  In  October,  after- 
ward, a  second  execution  issued,  and  was  placed  in  the 
hands  of  the  deputy  sheriff,  who  returned  that  he  executed 
it  on  the  twentieth  of  that  month  upon  the  following  per- 
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sonal  property  to  wit :  One  two  horBe  wagon,  one  gold 
watch,  ten  acres  of  corn  now  standing  in  the  field,  etc 
The  property  was  offered  for  sale,  but  was  not  sold  for 
want  of  bidders.  It  was  left  in  the  possession  of  Warner, 
the  execution  defendant,  and  the  levy  abandoned.  It  was 
not  shown  that  plaintiff  in  execution  had  any  knowledge 
of  the  abandonment,  nor  that  he  in  any  manner  con- 
sented to  it. 

Sherraden,  the  present  plaintiff,  knew  of  said  levy,  of 
the  failure  to  sell,  that  the  levy  was  abandoned,  and  the 
property  left  with  Warner.  He,  at  the  time,  had  a  bill  of 
sale  on  all  the  property,  except  the  corn,  to  secure  him 
against  liability  on  said  judgment,  but  it  was  not  recorded, 
nor  did  he  agree  that  the  property  should  be  released 
from  the  levy.  The  carriage  and  watch  were  taken  and 
sold  on  another  execution.  What  was  done  with  the  other 
property  does  not  appear.  The  property  levied  upon  was 
sufficient  to  satisfy  the  judgment.  This  judgment's 
otherwise  wholly  unsatisfied,  and  on  the  21st  of  Septem- 
ber, 1866,  an  execution  issued  thereon,  which  plaintiff 
now  seeks  to  enjoin. 

From  these  facts  the  court  found  that  the  levy  and  pro- 
ceedings of  the  deputy  sheriff  under  the  execution  of 
October,  1859,  was  not  a  satisfaction  of  the  judgment, 
and  accordingly  dismissed  the  bill.    Plaintiff  appeals. 

Machey  dk  Earned  for  the  appellants. 

George  J).  Woodm  for  the  appellees. 

Wbight,  J.  —  In  our  judgment  the  strength  of  plaint- 
iff 's  case  is  found  in  the  fact  that  he  was  the  surety  of  the 
principal  debtor,  a  fact  known  to  the  plaintiff 


or  levy.         in  execution,   and  the  sheriff,  and  that  the 
abandonment  of  the  levy  discharged  him  from  further 
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liability.  For  though  we  might  hold  that  the  levy  itself 
did  not  operate  prima  facie,  or  otherwise,  to  satisfy  the 
judgment,  the  inquiry  would  still  remain,  whether,  nnder 
the  circumstances,  plaintiff  was  not  discharged.  While 
the  authorities  are  not  uniform  as  to  the  effect  of  a  levy 
upon  personal  property  in  this  State,  the  tendency  of  the 
decisions  is  to  hold  it  until  explained  a  satisfaction.  Lucas 
v.  Cassady,  2  Gr.  209 ;  Reed  dk  Co.  v.  Orosthwait,  6  Iowa, 
819 ;  Mc  Williams  v.  Myers,  10  Id.  825.  Of  course  it  is 
not  meant  that  the  levy  is  a  conclusive  satisfaction,  but 
only  that  as  between  the  parties  to  it,  it  prima  facie  has 
this  operation. 

Now  the  circumstances  in  this  case  may  be  such  as  that 
between  Warner  ai*d,4fche  plaintiff  in  execution,  the  levy 
would  not  have  the;  effect  claimed.  And  though  this 
should  be  true,  we  think  the  present  plaintiff  is  entitled 
to  the  relief  claimed. 
^Fh^  writ  was  levied  upon  the  property  which  he  held 

'  for  his  indemnity.  He  was  known  as  the  surety.  After 
the  officer  seized  the 'property  it  was  in  the  custody 

,.pf  the  law,  and  neither  he  nor  his  principal  had  any  right 
to  disturb  or  interfere  with  it.  The  surety  found  or 
knew  that  the  property  was  about  to  be  subjected  to  the 
payment  of  this  debt,  the  very  debt  for  which  he  held  it 

-as  security.  Without  his  consent,  the  officer  voluntarily 
released  it,  abandoned  his  levy,  and  permitted  it  to  return 
to  the  possession  of  the  defendent  in  execution.  His 
knowledge  of  these  facts,  in  the  absence  of  some  showing 
of  fraud  on  his  part,  or  that  plaintiff  in  execution,  or  the 
officer  had  relied  upon  his  acts  or  were  misled  by  him,  or 
the  like,  could  not  affect  his  legal  rights.  As  to  him  it 
was  the  duty  of  the  officer  to  hold  the  property,  and  his 
voluntary  abandonment  of  it,  operated  to  release  the 
surety,  whatever  may  still  be  the  liability  of  the  principal, 
or  whatever  be  that  of  the  officer,  to  the  plaintiff  in 
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execution.  It  is  not  as  though  plaintiff  had  security  or 
other  property,  as  to  which  his  position  remained 
unchanged.  For  while  he  may  not  in  equity  be  heard 
in  such  a  case,  to  claim  his  discharge  by  reason  of  such 
levy  upon  and  abandonment  of  other  property,  it  is  quite 
different  when  the  officer  seizes  the  very  property  thus 
held,  and  without  the  consent  of  the  surety  voluntarily 
abandons  it.  What  duty  did  the  law  impose  upon  plaint- 
iff after  this  levy?  What  could  he  do*  True,  after 
the  failure  to  sell,  and  the  abandonment,  he  might  have 
taken  the  property  into  his  possession,  but  as  between  the 
parties  to  this  controversy,  was  this  his  duty?  Most 
clearly  it  seems  to  us  that  it  was  rather  the  duty  of  the 
plaintiff  in  execution,,  or  the  officer  acting  for  him,  to 
take  care  of  the  property.  The  officer  had  a  right,  after 
the  failure,  to  sell,  and  it  was  his  duty  by  law,  to  take  the 
property  into  his  possession,  er  take  a  delivery  bond,  *ffldr— . 
to  again  offer  it  for  sale.  So,  too,  it  was  his  du^jpio  ^^ 
exhaust  the  property  of  the  principal  before  prpc^dJtig^  $  « 
to  sell  that  of  the  surety,  and  "surety  "  as  hpre  'uBajI,*  v  *'^ 
embraces  accommodation  indorsers,  stayers  and  aU/gthftp*^ .  *^£  \\ 
whose  liability  on  the  claim  is  posterior  toLfl*^of-$^  *&>$ 
another.  Rev.  §§  3258,  3259.  ^  H^     ty  ^ 

In  Chambers  v.  Cochran  (18  Iowa,  159),  cited  bj  *  *"  ^ 
lees'  counsel,  the  levy  was  upon  real  property,  and  it  w8 
found  that  the  surety  himself  was  not  without  fault.  And 
yet  in  that  case  this  language  is  used.  "  Of  course  it  is 
otherwise  where,  by  some  voluntary  act  of  the  creditor,  he 
surrenders,  without  the  consent  of  the  surety,  an  actual 
lien,  or  withdraws,  to  the  surety's  prejudice,  an  execution, 
after  an  actual  levy  upon  the  goods  of  the  principal 
Then  if  loss  occurs,  it  will  fall  on  the  creditor  not  on  the 
surety." 

In  view  of  the  peculiar  relation  in  which  the  surety 
stands  to  the  principal  and  creditor,  the  doctrine  must  be, 
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that  the  surety  may  claim  his  release  when  the  creditor 
surrenders  any  hold  or  waives  any  lien,  which  would 
have  resulted  in  the  discharge  of  the  debt.  Thus  in 
KvMve  v.  Westmoreland  Bank  (2  Watts,  136),  it  is  held, 
that  if  a  levy  be  withdrawn,  or  other  security  abandoned, 
to  the  injury  of  the  surety,  and  without  his  consent,  he 
will  have  an  undoubted  right  to  protection.  And  see 
also  Commonwealth  v.  MiU&r,  8  Serg.  &  K.  452,  where 
there  was  a  withdrawal  of  a  levy  on  the  goods  of  the 
principal,  in  consequence  of  which  they  were  seized  and 
sold  under  another  writ,  and  the  surety  was  held  enti- 
tled to  reduce  the  demand  to  the  extent  of  what  might 
have  been  made  if  the  execution  had  been  pushed  to  a 
sale.  See  also  Commonwealth  v.  Hass,  16  Id.  252 ;  HoU 
v.  Body,  6  Harris,  207  (a  case  of  joint  debtors) ;  Dixon 
v.  Moing,  3  How.  280  (based  upon  the  relation  of  the 
parties  and  not  upon  the  ground  that  the  levy  satisfies 
th#writ).  And  Sneed  v.  White  (3  J.  J.  M.  525),  where  it 
is  held  that  a  stay  of  execution  by  the  debtor,  after  levy 
upon  the  property  of  the  principal,  will  exonerate  the 
surety,  if  the  lien  resulting  from  the  levy  be  extinguished, 
and  the  surety  did  not  approve  of  the  indulgence. 
"  Whatever  doubt  may  exist  as  to  the  reason,  there  can  be 
none  as  to  the  result ;  and  all  the  authorities  agree  that  the 
discharge  of  the  surety  will  necessarily  follow  from  the 
abandonment  of  an  execution  which  has  once  been  laid 
on  the  goods  of  the  principal."  2  Am.  Lead.  Gas.  344, 
and  the  numerous  cases,  English  and  American,  there 
cited. 

Beversed  and  remanded,  with  directions  to  make  the 
injunction  perpetual. 
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Olmstead  v.  The  Boabd  of  Supervisors  of  Henry         79  5w| 
County. 

1.  Taxations  national  bask  shakes  :  case  followed.  The  case  of 
Hubbard  et  ai.  v.  The  Board  of  Supervisors  of  Johnson  County,  28  Iowa, 
180  (holding  that,  under  our  laws,  national  bank  shares  are  not  taxa 
ble)  followed. 

& mandamus:  injunction.  As  to  whether  mandamus  command- 
ing the  board  of  supervisors  to  strike  the  assessment  from  the  tax 
roll,  is  the  proper  remedy  to  prevent  the  collection  of  an  unauthor- 
ised tax,  quere.  But  an  injunction  to  restrain  its  levy  and  collection 
is ;  and  where  a  petition  in  addition  to  a  prayer  for  such  mandamus 
also  prayed  for  an  injunction,  and  no  objection  was  matte  to  this 
double  prayer,  a  demurrer  to  the  whole  petition  on  the  ground  that 
mandamus  was  not  the  proper  remedy,  was  held  to  have  been  improp- 
erly sustained. 

Appeal  from  Hewn/  District  Court. 

Monday,  January  27. 

The  petition  in  this  case  recites  that  appellants  are 
stockholders  of  the  State  National  Bank  of  Mount  Pleas- 
ant, organized  and  existing  under  the  law  of  congress 
creating  national  banks ;  that  the  capital  of  said  bank  is 
invested  in  bonds  of  the  United  States ;  that  said  bank 
was  assessed  for  the  year  1866,  as  agent  of  its  shareholders 
in  the  sum  of  $110,840  upon  its  capital  stock ;  that  at 
the  June  session,  1866,  of  the  board  of  supervisors,  appel- 
lants made  application  to  the  board  to  have  said  assess- 
ment against  the  bank  stricken  from  the  assessment  roll, 
which  was  refused ;  that  unless  restrained,  the  board  will 
proceed  to  the  collection  of  the  tax  levied  upon  such 
assessment,  amounting  to  $2,383.06.  The  relief  asked  in 
the  petition,  is  fbr  a  mandamus  commanding  the  board  to 
strike  from  the  tax  roll  said  assessment,  and  that  it  be 
Vol.  3JXIV.— 6 
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enjoined  and  restrained  from  levying  and  collecting  the 
tax. 

A  demurrer  to  the  petition,  on  the  ground  that  the 
assessment  and  levy  were  lawfully  made,  and  that  man- 
damus is  not  the  proper  remedy,  was  sustained  by  the 
court.    Plaintiffs  appeal. 

T.  W.  &  J.  S.  Woolson  for  the  appellant 

J.  Tracy  for  the  appellee. 

Beck,' J, — I.  The  assessment  and  levy  of  the  tax  is 

1.  taxation:  illegal,  the  shares  of  the  bank  not  being  tax- 
ational bank  ° 

shares.  able.  Subbard  et  al.  v.  Supervisors  of  John 

son  County,  23  Iowa,  130. 

II.  Without  deciding  whether  mandamus  is  a  proper 
remedy  for  plaintiffs,  we  are  agreed  in  holding  that  the 
a.  —  msnda-  petition  prays  for  proper  relief  by  injunction. 

tion.'  Neither  need  we  determine  whether  the  join- 

der of  the  prayers  for  the  remedies  of  mandamus  and  in- 
junction, is  warranted  by  our  Code  of  Practice.  It  was  not 
objected  to  by  defendant,  and  such  objection,  had  it  been 
made  and  sustained,  would  not  have  operated  to  dismiss 
the  proceeding,  for  the  plaintiffs  could  have  amended 
their  petition,  and  abandoned  their  claim  for  one  or  the 
other  of  the  remedies.  Inasmuch,  then,  as  injunction  is  a 
proper  remedy,  and  is  prayed  for  in  the  petition,  we  are 
of  the  opinion  that  the  demurrer  should  not  have  been 
sustained. 

Reversed. 
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Mobrison  et  al.  v.  Mabquabdt  et  al.*  2g  M 

1.  Dedioation:  by  pabol.  There  may  be  a  dedication  of  land  to  public  , 
use  without  deed  or  other  written  evidence.    But  in  such  cases  the          n  Jj   jgS 

intent  to  dedicate  should  be  clear,  and  the  acts  or  circumstances         ' 

relied  on  to  establish  such  intention  unequivocal  and  convincing. 

2.  Easement:  right  to  light  and  air.  It  seems,  though  not  expressly 
decided,  that  the  English  doctrine  that  if  a  man  sells  a  house  with 
windows  and  doors  looking  upon  his  own  vacant  ground,  he  or  his 
grantee,  cannot  afterward  build  upon  such  vacant  ground  in  such  a 
manner  as  to  seriously  obstruct  the  flow  of  light  and  air  to  such 
house,  is  not  applicable  to  our  situation  and  circumstances,  and  not  in 
force  here. 

8. by  implication.  The  doctrine  of  implied  easements  rests  upon 

the  supposed  intention  of  the  parties  as  deduced  from  the  circum- 
stances, situation  and  condition  of  the  two  estates,  servient  and 
dominant. 

4. must  be  clearly  given.  An  easement  of  the  character  above 

referred  to,  preventing  the  owner  of  land  from  improving  it  as  he 
pleases,  should  not  be  implied  where  it  is  not  clearly  given.  The 
circumstances  which  were  held  in  the  present  case  to  negative  the 
implication  of  such  an  easement,  enumerated  by  Dillon,  Ch.  J. 

6.  Hnisanoe:  abatement.  A  party  may  with  his  own  hand  abate  that 
which  is  to  him  a  nuisance.  But  such  abatement  does  not  consist  in 
the  destruction  of  the  property,  unless  such  destruction  be  absolutely 
necessary. 

6. restoration  :  EA8EMENT8.  Where  a  building  is  illegally  des- 
troyed, under  the  pretense  that  it  is  a  nuisance,  the  parties  having 
easements  therein  do  not  lose  them,  and  are  not  remitted  to  their 
action  for  damages,  but  may  enforce  the  restoration  of  the  building. 

Appeal  from  Johnson  District  Court. 

Tuesday,  January  28. 

Dedication:  implied  easements:  light  and  air  by 
implication  :  destruction  op  easements,  etc.  —  The  fol- 
lowing plat  will  materially  assist  in  understanding  the 
facts  involved  in  the  controversy  between  the  parties : 

*  A  number  of  cases,  including  the  present  one,  were  argued  before,  bnt  not 
submitted  nmtfl  after,,  the  accession  of  Hon.  J.  M.  Beck  to  the  Supreme  bench. 
Hence,  in  thslr  decision  he  took  no  part.  These  cases  will  be  fbaod  designated  by 
a  •  affixed  to  the  title  thereof. 
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f  James  Robinson  originally  owned  in  fee  the  lot  in  Iowa 
40/6ty,  fronting  on  Clinton  street  150  feet,  and  on  Washing- 
ton street,  100  feet.  On  the  south  was  a  public  alley 
running  through  the  block.  Shephard  &  Hess  owned  on 
the  east  of  Robinson.  The  numbers  from  1  to  8,  inclu- 
sive, indicate  the  number  of  stores  and  business  houses 
built  upon  said  ground.  Robinson  himself  erected  on 
this  ground,  stores  No.  1,  2,  4,  5  and  8.  One  Wheeler, 
under  a  lease  hereinafter  referred  to,  built  two  stores  (No, 
3  on  the  plat).  Cook,  Sargent  &  Downey  built  No.  6, 
marked  "  Bank "  on  the  plat.  Startsman  (one  of  the 
plaintiffs)  erected  a  new  store  or  building  (No.  8),  on  a 
site  occupied  by  a  frame  building  at  the  time  he  pur- 
chased from  Robinson.  Startsman  (plaintiff)  still  owns 
No.  8,  upon  which  is  a  store  the  whole  size  of  the  lot,  viz. : 
20  feet  wide  and  50  feet  deep.  Morrison  and  his  chil- 
dren (also  plaintiffs)  own  No.  7,  a  store  17i  feet  wide  by 
50  feet  deep ;  Startsman  and  Morrison's  stores  run  south 
to  a  passage  or  right  of  way  4  feet  wide.  This  store  No. 
7,  was  built  by  Robinson  and  sold  by  him  to  the  wife, 
since  deceased,  of  the  plaintiff  Morrison.  Store  No.  5 
was  built  by  Robinson,  and  by  him  sold  to  Hamilton, 
and  by  the  latter  since  sold  to,  and  now  owned  by,  the 
defendant  Marquardt.  In  this  building  there  was  a 
door  (  "  D  "  on  plat)  opening  into  the  4  feet  right  of  way. 
Defendant  Marquardt  purchased  store  No.  4  of  Robinson, 
also  11  feet  on  the  rear  thereof,  being  20  feet  by  66  feet. 
This  purchase  was  made  August  11,  1863.  The  store 
thus  purchased  was  20  feet  wide  and  55  feet  deep. 

Robinson's  disposition  of  the  various  stores  was  as  fol- 
lows :  In  1856,  he  sold  the  ground  of  No.  6  to  Cook, 
Sargent  &  Downey,  and  that  firm,  in  that  year,  or  the 
next,  erected  a  bank  building  thereon  30  by  60  feet  in 
size.  August  3, 1858,  Robinson  leased  to  Wheeler  No. 
3,  being  40  feet  on  Clinton  street,  and  90  feet  deep,  for 
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99  years.  Prior  to  this  time,  Robinson  had  built  stores 
1,  2  and  4.  Wheeler,  in  the  lease,  u  agreed  to  erect  upon 
said  ground  leased  to  him  a  three  story  building  to  cor- 
respond to  a  plan  made  by  said  Wheeler,  of  which  plan 
the  building  known  as  the  jewelry  store  of  G.  W.  Mar- 
quardt (i.  e.  No.  4  on  the  plat)  forms  a  part."  This 
lease  was  acknowledged  and  recorded.  Wheeler  erected 
thereon  two  brick  stores,  each  20  by  50  feet,  the  east  end 
being  of  wood,  so  as  the  more  readily  to  admit  of  being 
enlarged  by  being  extended  east.  No.  1  was  built  by 
said  Robinson  in  a  similar  manner,  and  with  the  same 
view.  Robinson  still  owns  No.  1,  and  the  barn  in  the 
rear  thereof. 

June  1, 1863,  Robinson  sold  store  5  (20  by  60  feet  in 
size)  to  one  Hamilton,  "  granting  also  right  of  way  four  (4) 
feet  in  width,  extending  from  the  southeast  corner  of  said 
premises  east,  across  ground  of  the  said  Robinson,  to  a 
10  feet  alley  running  south  to  an  established  alley; 
granting  also  the  right  to  the  use  of  the  privy  now  stand- 
ing on  ground  of  the  said  Robinson  almost  due  east  from 
the  S.  E.  corner  of  said  premises,  also  gas  fixtures  and 
awning  frame."  This  deed  was  recorded  the  same  day 
(Sept.  18,  1866)  defendant  Marquardt  purchased  No.  5  of 
Hamilton. 

June  3,  1863,  two  days  after  Hamilton's  said  pur- 
chase, the  plaintiff  Starteman  purchased  of  Robinson 
20  by  50  feet  (No.  8),  on  which  there  was  then  an  old 
frame  building.  The  deed  from  Robinson  to  Starteman, 
after  the  description  of  the  property  conveyed,  contained 
the  following :  "  Granting  hereby  also  the  right  of  way,  4 
feet  in  width  along  the  south  end,  and  2  feet  6  inches  in 
width  along  the  east  side  of  said  premises  ;  granting  also  a 
right  to  the  use  of  the  privy,  in  the  rear  of  said  premises ; 
also  hereby  granting  to  said  Starteman  the  right  to  extend 
the  second  story  of  any  building  he  may  erect  on  said 
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premises  over  the  2  leet  6  inches  alley  or  right  of  way  on 
the  east  side  thereof.9'  Startsman  soon  after  erected  the 
brick  store  now  owned  by  him,  making  the  same  20  by 
50  feet,  but  not  availing  himself  of  the  right  to  extend  his 
second  story  2  feet  6  inches  east  over  the  2£  feet  right  of 
way.  Subsequently,  viz.,  in  1865,  Shepard  &  Hess,  who 
owned  land  which  adjoined  Startsman  on  the  east,  wished 
to  build ;  Startsman  did  not  want  the  2£  feet  passage 
left,  but  did  want  S.  &  H.  to  build  clear  up  to  him  and 
pay  him  for  one-half  of  the  wall  they  used.  To  this  S. 
&  H.  consented.  To  effect  this  arrangement,  Startsman 
conveyed  (Sept.  2, 1865),  to  Robinson,  all  his  right  to  the 
2  feet  6  inches  strip,  and  the  same  day  Robinson  conveyed 
this  strip  by  warranty  to  Shepard  &  Hess.  The  latter 
built  so  as  to  close  up  this  passage  or  right  of  way.  This 
was  done  by  the  consent  of  Startsman,  and  the  latter 
received  compensation  for  half  of  his  wall  used  by 
Sheperd  &  Hess. 

August  11,  1863  (i.  e.  after  Startsman's  purchase  of 
No.  8,  and  before  Morrison's  purchase),  Robinson  sold  and 
conveyed  for  $3,500  to  the  defendant  Marquardt,  store  No. 
4  on  the  plat ;  the  store  being  20  by  55  feet,  and  also  the 
unoccupied  11  feet  east  of  the  store,  the  ground  being 
20  by  66  feet  in  all. 

After  the  description  of  the  property  the  deed  con- 
tinues thus :  "  With  the  privilege  of  right  of  way  four  (4) 
feet  in  width  running  from  the  N.  E.  corner  of  the  build- 
ing on  said  premises  east,  to  an  alley  10  feet  wide,  run- 
ning south  to  city  alley :  granting  also  the  right  to  use  a 
privy  due  east  of  said  premises,  also  the  right  of  stairway 
secured  to  Robinson  by  the  Wheeler  lease  recorded  in 
book  16,  p.  377." 

At  the  time  of  this  sale  of  No.  4  to  Marquardt,  the 
said  Robinson  still  owned  store  No.  7,  soon  afterward 
sold  by  him  to  Morrison.    The  eleven  feet  east  of  the  store 


Digitized  by  VjOOQ IC 


40  SUPREME  COURT  OP  IOWA, 

Morrison  ▼.  Marqnardt. 

on  No.  4  was  vacant,  but  as  before  stated  was  included  in 
Robinson's  deed  to  Marqnardt,  of  August  11, 1863.  This 
eleven  feet  extended  east  to  a  point  beyond  the  window  in 
the  rear  of  store  No.  7. 

September  15,  1863,  Morrison  purchased  of  Robinson 
for  $3,500,  store  No.  7,  being  17*  by  50  feet.  The  deed 
contained  the  following  special  provisions :  All  right  to 
roof  under  Robinson's  contract  with  Downey:  "  Chanting 
also  Uereby  the  right  of  way  four  (4)  feet  in  width  along 
the  south  end  of  said  premises  ;  also  the  right  to  use  a 
privy  in  the  rear  of  said  premises" ' 

February  20,  1866,  Robinson  sold  store  No.  2,  and  20 
feet  in  the  rear  thereof,  to  Riggs. 

June  12,  1866,  Robinson,  in  consideration  of  $300, 
conveyed  to  the  defendant  Marqnardt,  the  ground  on  the 
east  of  No.  4,  and  the  10  feet  east  of  the  property  leased 
to  Wheeler.  The  property  thus  sold  is  indicated  on  the 
plat  by  the  words,  "  Ground  sold  by  Robinson  to  Mar- 
quardt"  The  deed  contains  this  clause:  "saving  and 
excepting  the  right  of  way  to  a  strip  four  (4)  feet  toide 
of  the  north  side  of  said  premises,  heretofore  granted  to 
the  owners  of  land  immediately  north  of  the  above 
named  premises,  and  the  privileges  granted  said  parties 
by  the  said  Robinson." 

After  his  last  purchase,  claiming  that  the  privy  vault 
thereon  situate  was  full,  and  a  nuisance,  Marquardt  re- 
moved the  privy  /  and  commenced  preparations  to  extend 
store  No.  4  eastward,  clear  across  the  open  ground,  and  over 
the  site  of  the  privy,  up  to  the  walls  of  the  store  of  Shepard 
€&  Hess.  Whereupon  plaintiffs,  Morrison  and  Startsman, 
as  the  owners  of  Nos  7  and  8  bring  this  suit  in  equity. 
They  claim  first,  that  Robinson  dedicated  the  ground  east 
of  the  stores  fronting  on  Clinton  street,  and  south  of  the 
plaintiff's  stores  as  a  court,  area,  or  space,  to  be  perma- 
nently left  and  kept  open  for  the  use  and  convenience  of 
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asid  stores ;  second,  that  when  Robinson  sold  them  the 
said  property,  they  became  entitled  to  an  easement  of 
light  and  air,  and  that  this  easement  will  be  destroyed 
by  the  erection  of  the  proposed  addition  to  his  building 
by  the  defendant  Marquardt;  third,  that  they  had  an 
easement  in  the  privy,  and  that  Marquardt  had  no  right 
to  remove  or  destroy  the  building.  The  petition  makes 
Robinson  and  Marquardt  defendants.  The  prayer  thereof 
is  as  follows  :  "  That  a  temporary  injunction  be  granted 
enjoining  defendants  from  building  on  the  open  area 
aforesaid,  or  any  part  thereof;  that  the  same,  on  final 
hearing,  be  made  perpetual ;  that  plaintiffs  be  entitled  to 
have  erected  and  maintained  at  the  expense  and  costs  of 
said  Robinson,  said  privy  so  removed  as  aforesaid,  and  for 
their  costs  and  general  relief." 

The  answer  denies  any  dedication  of  the  open  area. 
Admits  the  removal  of  the  privy,  and  claims  that  it  was 
a  nuisance,  and  the  vault  full.  Also,  admits  that  Mar- 
quardt does  propose  to  extend  his  store  two  or  three  stories 
in  height  east,  but  not  so  as  to  interfere  with  the  4  feet 
right  of  way  south  of  plaintiff's  premises.  Denies  that 
the  proposed  erection  would  substantially  interfere  with 
the  comfortable  or  reasonable  enjoyment  of  the  plaintiff's 
stores  as  respects  air  and  light.  The  cause  was  referred 
to  Hon.  Rush  Clark  as  a  referee,  whose  report  is  set  out 
in  the  margin.* 


*  Rbfobt  or  RsmR. — 1.  No  Importance  is  Attached  to  the  alleged  representa- 
tion* of  James  Robinson,  the  common  grantor,  which  the  complainants  aver  were 
made  to  them  previous  to  and  at  the  time  of  the  conveyances  to  them,  since,  in  the 
judgment  of  the  referee,  the  deeds  to  the  parties  are  conclusive  in  this  suit  as  to 
any  intention  Robinson  may  have  had,  or  represented  to  exist,  regarding  the  dis- 
position of  the  premises.  Wash,  on  Basements,  44,  45;  18  Eng.  Ch.  474. 

3.  Touching  that  portion  of  the  area  mentioned  in  the  petition  and  running  east 
11  feet  from  the  rear  of  Marqnardt's  present  building,  and  which  was  parcel  of  his 
first  purchase  from  Bobinson  by  deed  of  Aug.  11, 1868,  and  previous  to  purchase  of 
Hannah  C.  Morrison,  I  find  that  no  reservation  or  restriction  was  made  by  Robin- 
son, In  conveying,  as  to  the  right  of  the  purchaser  to  build  thereon,  and  that  as  to 
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A  decree  wag  entered  accordingly.  Both  parties 
appeal  Plaintiffs'  claim  that  Marquardt  should  have 
been  restrained  iron*  erecting  any  building  whatever  in 
the  rear  of  their  stores.  On  the  other  hand,  Marquardt 
claims  that  the  injunction  should  have  been  dissolved, 
and  that  he  should  have  been  allowed  to  build  without 
amy  restriction  as  to  light.  Tte  other  questions  made 
appear  in  the  opinion. 

FairaR  cfe  Boal,  and  Edmonds  cfe  Ransom,  for  the 
plaintiffs,  in  the  course  of  a  lengthy  argument,  made, 
among  others,  the  following  points : 

1.  Robinson,  by  his  acts,  the  use  to  which  he  devoted 
it,  and  his  continued  assent,  dedicated  the  area  to  a  com- 
mon use.  City  of  Cinematti  v.  White,  6  Pet.  431 ;  Hunter 
v.  Trustees,  etc.,  6  Hill,  407. 

A  dedication  may  be  made  without  writing,  by  act  in 
pais  as  well  as  by  deed. 

that  portion  of  the  area  in  the  bill  mentioned,  the  complainants  are  not  entitled  to 
relief.  Wash,  on  Easements,  p.  83,  and  cases  cited. 

8.  That  as  to  the  residue  of  the  said  area  in  rear  of  the  complainant's  premises, 
and  lying  north  of  the  north  line  of  Wheeler's  premises,  I  find  that  there  was  not 
expressly  reserved  by  Rohineon  in  conveying  to  Morrison  and  Startsman  the  right 
of  building  thereon  unrestrictedly,  that  there  was  impliedly  granted  thereby  to 
said  Morrison  and  Startsman  the  right  to  drive  ever  the  portion  of  the  said  area 
last  referred  to,  and  which  wot  sHU  owned  by  SoUneon,  and  the  light  and  air  reason- 
ably necessary  to  the  substantial  use  and  enjoyment  of  the  premises  purchased  by 
complainants  respectively.  And  I  conclude  upon  the  whole  testimony  that  the 
erection  upon  the  area,  or  portion  of  ground  last  referred  to,  of  a  building  of  two 
or  more  stories  in  height,  would  deprive  the  complainants  to  a  substantial  degree 
in  the  use  of  their  premises.  But  on  the  other  hand  I  conclude  that  the  erection 
on  the  portion  of  the  area  mentioned  last  aforesaid,  of  a  building  of  one  story,  not 
exceeding  in  height  the  first  story  of  the  building  in  front  of  said  portion  of  the 
area,  and  now  occupied  by  Marquardt,  to  be  so  built  as  not  to  encroach  on  the  pass- 
age way  of  four  feet,  and  with  covering  not  extending  higher  than  necessary  tor 
safety  and  protection  of  such  building,  would  not  work  such  substantial  depriva- 
tion to  the  complainants.  RoeweUv.  Prior,  Holt.  600;  Palmer  v.  Fletcher,  1  Vent 
974;  The  United  States  v.  Appleton,  1  Sumn.  488;  Storyr.  Odin,  IS  Mass.  157,  and 
other  cases  cited  by  complainants. 

{Note.  I  have  adopted  and  applied  to  this  case  the  rule  to  be  gathered  from  the 
cases  cited,  and  have  extended  it  as  far  as  seems  to  me  proper  in  the  case  in  hand, 
••  one  general  test  is,  how  far  the  incidents  claimed  are  necessary  to  the  reasonable 
enjoyment  of  what  is  expressly  granted."  Wash,  on  Easements,  p.  88.) 
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It  is  not  at  all  necessary  that  the  owner  should  part 
with  the  title  which  he  has,  for  dedication  has  respect  to 
possession  and  not  the  permanent  estate.  Wash.  Real 
Prop.  vol.  2,  marginal  page  460. 

A  dedication  of  real  property  is  that  devotion  to  use, 
which  estops  the  owner  of  the  fee ;  not  a  technical  estoppel 
which  must  be  by  deed,  or  matter  of  record,  but  an 
estoppel  in  pais.  Hobbs  v.  Lowell,  19  Pick.  406-409. 

The  learned  judge  in  this  case  in  discussing  what  con- 
stitutes a  dedication  says,  "a  dedication  may  be  pre- 
sumed from  circumstances  from  which  the  assent  of  the 
owner  of  the  soil  may  be  inferred."  See  also  Beatty  v. 
Kwrts,  2  Peters,  566;  Town  of  PawUtt  v.  Clark,  9 
Oranch  ;  Maxwell  v.  East  River  Bank,  3  Bqsw.  (N.  Y.) 
125,  where  this  kind  of  dedication  is  fully  considered. 

2.  Robinson,  formerly  owner  of  the  parcels  sold  Morri- 
son and  Startsman,  and  at  the  same  time  of  the  open  area, 
having  sold  off  to  complainants  the  portions  described, 

4.  As  to  the  alleged  alley  way  of  ten  (10)  feet  along  the  east  Bide  of  the  premises 
owned  by  said  Robinson,  I  find  that  no  dedication  or  devotion  thereof  to  the  nee 
of  complainants  has  ever  been  made,  nor  was  such  alley  way  expressly  granted ; 
that  tnch  alley  way  is  not  a  necessity ;  and  that  the  implication  of  such  easement  is 
forbidden  by  the  express  grant  of  a  way  of  four  (4)  feet  along  the  rear  of  complain- 
ants* premises.  (On  the  other  hand  I  conclude  that  the  express  grant  of  the  four 
feet  passage  way  does  not  affect  the  implication  of  the  grant  of  Hght  and  air.)  And 
as  to  such  supposed  alley  way  along  the  east  side,  and  as  to  the  residue  of  the 
premises  conveyed  to  Marquardt,  and  lying  north  of  Wheeler's  north  line,  the 
complainants  are  not  entitled  to  the  relief  asked. 

5.  Of  the  question  as  to  the  right  asserted  by  complainants  in  the  privy,  a  license 
to  use  which  accompanied  their  several  purchases,  it  is  only  necessary  to  say : 
first,  the  license  granted  does  not,  I  find,  amount  to  a  covenant  rnnning  with  the 
land  purchased  by  Marquardt;  and  second,  such  right  was  extinguished  by  the 
destruction  of  the  privy.  See  authorities  cited  by  respondents. 

6.  It  is  urged  that  the  complainants  forfeited  any  right  to  the  implied  grant  of 
necessary  light  and  air  by  altering  the  condition  of  their  buildings.  I  find  as  to 
Morrison's,  that  no  external  changes  have  been  made  and  have  considered  the  ques- 
tion of  light  and  air  in  reference  to  the  property  as  purchased  from  Robinson.  I 
find  that  Startsman  purchased  with  the  view  of  immediately  building  as  he  did, 
and  that  he  built  in  reference  to  the  remaining  premises  as  then  held  by  Robinson. 
But  if  complainant  Startsman  were  altogether  out  of  the  case  the  decree  recom- 
mended for  Morrison  should,  in  the  Judgment  of  the  referee,  be  the  same  as  no* 
proposed. 
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with  the  buildings  thereon,  having  lights,  etc.,  could  not 
afterward  build  upon  that  portion  retained  by  him,  in 
such  a  way  as  to  obstruct  the  light  and  air  necessary  to 
the  buildings  on  the  part  sold  complainants ;  and  what 
Robinson  himself  could  not  do,  Marquardt,  his  grantee, 
cannot. 

The  general  rule,  we  find  laid  down  in  Wash,  on  Ease- 
ments, p.  31,  "  that  the  grant  of  a  thing  carries  all  things 
as  included,  without  which  the  thing  granted  cannot  be  N 
enjoyed,  by  which  are  to  be  understood,  things  incident 
and  directly  necessary  to  the  thing  granted." 

The  current  of  authorities  will  undoubtedly  sustain  this 
view,  to  wit :  That  the  grantor  can  only  avoid  the  servi- 
tude by  express  reservation,  otherwise  it  passes  by  impli- 
cation and  attaches  to  the  benefit  of  the  grantee.  See 
the  following  English  authorities :  1  Mod.  55  ;  Hob.  131 ; 
2  Lev.  194;  Palmer  v.  Fletcher,  1  Ventris,  274 ;  2  Salkeld, 
459 ;  Roswett  v.  Prior,  Holt,  500.  See  also  Tettant  v. 
Gcldwm,  Id. ;  Riviere  v.  Bower \  Ryan  &  Moody,  373 ; 
Moore  v.  Rawson,  3  Barnw.  &  C.  332 ;  Haarbridge  v. 
Warwick,  3  Exch.  552 ;  Aldred?s  case,  9  Rep.  58  b ;  Pal- 
mer v.  Fletcher,  1  Lev.  122 ;  Swansborough  v.  Coventry, 
9  Bingh.  305 ;  Cox  v.  Mathews,  1  Vent.  237 ;  Compton 
v.  Richards,  1  Price,  27,  36,  28  ;  Robins  v.  Barnes,  Hob. 
131 ;  Coxitis  v.  Graham,  1  Mood.  &  M.  396;  Martm  v. 
Ooble,  1  Campb.  320. 

Nor  is  it  against  the  policy  of  courts  in  this  country 
to  sustain  the  doctrine  of  grants  of  light  and  air  by 
implication. 

Our  courts  have  careftilly  adhered  to  the  long  line  of 
able  precedent  English  decisions,  quoting  and  relying 
upon  them,  affirming  and  reaffirming  them,  until  they 
have  become  an  essential  part  of  our  law.  Zampman  v. 
Milks,  21  N.  Y.  505 ;  Story  v.  Odin,  12  Mass.  157 ;  Ger- 
her  v.  Grabet,  16  Illinois,  217 ;   United  States  v.  Apple- 
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ton,  1  Sumn.  492 ;  Maxwell  v.  East  River  Bank,  3  Bosw. 
124. 

Pibbpont,  J.,  in  the  case  of  HvKbard  v.  Town  (33  Vt. 
[4  Shaw]  295),  after  discussing  and  denying  the  English 
doctrine  of  ancient  lights,  says,  that  one  who  has  con- 
veyed to  another  a  building,  has  no  right  to  make  an 
erection  on  his  own  land,  which  shall  shut  out  the  light 
from  the  building  so  conveyed.  United  States  v.  Appleton, 
1  Sumn.  492 ;  Robeson  &  Maxwell  v.  PiUvnger,  1  Green 
Ch.  65 — strongly  in  point.  In  the  case  of  Oerber  v.  Ora- 
bd  (16  111.  217),  the  precise  question  is  presented,  dis- 
cussed, and  the  doctrine  we  contend  for  maintained, 
referring  to  and  affirming  the.  English  cases  cited,  and 
Story  v.  Odin,  aud  denying  the  correctness  of  Myers  v. 
Oemmdy  and  treating  the  rule  as  merely  waived  in  Pal- 
mer v.  Wetmore;  citing  Mahan  v.  Brown,  13  Wend. 
263;  The  American  Tract  Society,  4  Sandf.  Ch.  464; 
see  also  31  Conn.  150,  in  point. 

3.  When  Robinson  sold  store  No.  4,  running  back 
the  depth  of  55  feet,  including  in  the  conveyance  11  feet 
of  ground  east  of  the  store,  not  yet  built  on,  which  11 
feet  extend  about  half  way  across  the  rear  of  Morrison's 
store  (then  the  store  of  Robinson)  as  between  Robinson 
and  Marquardt,  Marquardt  could  not  afterward  build  on 
the  11  feet  and  obstruct  the  light  and  air  passing  to  Rob- 
inson's windows  and  rooms.  The  doctrine  of  implied 
reservation  keeps  almost  equal  pace  with  and  is  as  fully 
recognized  as  that  of  implied  grant.  The  rule  is,  that  if 
a  man  have  a  house  with  lights,  and  sell  the  same,  but 
retains  the  land  adjoining,  he  may  not  build  thereon  to 
the  damage  of  the  lights  in  the  house  sold ;  also,  that  if 
he  sells  the  land  and  retains  the  house,  the  purchaser  may 
not  build  thereon  to  the  damage  of  the  lights  of  the 
house.  The  rule  is  laid  down  with  emphasis  in  the 
case  of  Partridge  v.  Gilbert  et  al.,  1  Smith,  and  3  Duer, 
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);  see  also  John  W.  Tracy  v.  Alonzo  Atherton  et  al., 
a  case  in  the  Supreme  Court  of  Vermont,  for  the  Jan- 
uary Term,  reported  in  the  Law  Register,  September, 
1862.  This  case  was  determined  against  the  plaintiff 
on  demurrer  for  the  reason  that  there  was  no  aTerment 
of  a  former  unity  of  ownership  or  possession  of  the  two 
parcels  of  land ;  but  Babrett,  J.,  argues,  that  the  result 
must  have  been  otherwise  had  there  been  a  former  unity 
of  ownership  of  the  two  parcels,  citing  Clarke  v.  Cogge, 
Cro.  Jac.  170 ;  1  Saund.  323 ;  Bullard  v.  Harrison,  4  M. 
&  S.  387;  15  Com.  423;  Collins  v.  Prmtiss,  15  Conn. 
39.  The  argument  that  the  grant  of  4  feet  excluded  all 
presumptions  of  any  further  or  implied  grant,  is  certainly 
without  any  force.  The  grant  of  a  way  in  express  terms 
can  never  be  construed  as  intended  to  supersede  an  ease- 
mentorjfigkt  and  air.  See  Bowen  v.  Lease,  5  Hill.  224, 
225  ffyjian*.  People,  17  K  Y.  520 ;  Poler  v.  R.  R.  Co., 
16  Jd.'*79;  a>Wash.  Real  Prop.  722,  §  35;  Yates  v. 
Caldwell,  7.Mase.  68 ;  Sumner  v.   Williams,  8  Mass.  201 ; 

.  Funk'v<  Vbr&da,  11  S.  &  R.,  109 ;  Roebuck  v.  Dupuy, 
2  Ala.  bShf'AAdrev  Welles,  7  Johns.  259;   10  Gray, 

-376 ;  6  Gray,  «J« ;  2  Sandf.  316. 

-  William  Penn  Clark  and  William  C.  Gaston,  for  the 
*  defendants,  submitted  an  elaborate  printed   argument, 
from  which  the  following  points  and  authorities  are  con- 
densed : 

1.  The  representations  alleged  in  the  bill,  that  Rob- 
inson intended  to  keep  the  open  area  open,  for  a  rear 
drive  and  for  light  and  air,  are  not  sustained  by  the  testi- 
mony. 

2.  But,  if  the  declarations  of  Robinson  were  proved 
as  alleged,  they  could  not  help  the  complainants'  case,  for 
the  following  reasons :  First,  the  alleged  declarations  at  or 
before  the  sale,  were  merged  in  the  deed,  and  no  mistake 
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or  fraud  in  the  deed  is  averred.  2  Iowa  Dig.  227,  228 ; 
Howe  v.  Walker,  4  Gray,  318  ;  PUmer  v.  State  Bank,  16 
Iowa,  321;  Odpcke,  Winslow  db  Co.  v.  Blake,  15  Id. 
387;  Jack  v.  Noiber,  Id.  450;  Squire  v.  Campbell,  13 
Eng.  Ch.  474,  in  point.  Second,  an  easement  in  real 
estate  can  only  be  created  by  deed  or  prescription.  2 
Hilliard  on  Real  Prop.  5,  §  16 ;  Id.  6,  §  19 ;  Morse  v. 
Copeland,  2  Gray,  302;  Cook  v.  Steams,  11  Mass.  533; 
2  Wash,  on  Real  Prop.  26 ;  Hewlvns  v.  Shippcm,  11  Eng. 
Com.  Law,  437.  Third,  and  even  if  this  was  a  parol 
license,  which  if  given  by  deed,  would  create  an  ease- 
ment, it  is  revokaile,  although  executed  by  the  licensee* 
Morse  v.  Copeland,  2  Gray,  302 ;  Fentiman  v.  Smith,  4 
East.  347;  WaJUs  v.  Harrison,  4  M.  &  W.  538;  Wood 
v.  Zeadbitter,  13  M.  &  W.  837. 

3.  Dedication.    There  was  no  dedication  of  this  open 
area,  to  the  use  of  the  surrounding  buildings?    There 
is  no  evidence  of  such  dedication.    No  plat  was  ever 
made  or  recorded.    And  the  evidence  of  both  RobHls5ii\.N 
and  Judge  Miller  show  that  Robinson  continued  to  &5$  £ 
cise  acts  of  ownership  over  the  same.  v    /  **'*  »./,,     S*  *" 

To  constitute  a  dedication  of  land  to  ajsubl^c  tiBQ,^tifeip*\  ^ 
must  first  be  an  intention  to  do  it,  on  the  ^H^ltn^^s  \$ 
owner.  Wash,  on  Easements,  132,  135;  MtmfaY$yfttf*'&* 
River  Bank,  3  Bobw.  124. 

4.  The  English  doctrine  on  the  subject  of  lights, 
if  "  one  who  has  a  house  with  windows  looking  upon  his 
own  vacant  land,  sell  the  same,  he  may  not  erect  upon 
his  vacant  land  a  structure  which  shall  essentially  deprive 
such  house  of  the  light  through  its  windows,"  is  not  sus- 
tained by  the  weight  of  authority  in  this  country,  is 
inapplicable  to  our  condition,  and  should  not  be  enforced 
in  this  State. 

"A  rule  thus  blindly  fettering  estates,  without  any 
written  evidence  of  right,  and  equally  annoying  to  buyer 
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and  seller,  should  not  be  adopted  here."  Myers  v.  Gemmel^ 
10  Barb.  537,  decided  in  1851,  never  overruled,  and  sub- 
sequently followed. 

"  There  is,  I  think,  no  principle  upon  which  the  modern 
English  doctrine  on  the  subject  of  lights  can  be  supported. 
It  is  an  anomaly  in  the  law.  It  may  do  well  in  England, 
*  *  *  but  it  cannot  be  applied  to  the  growing  cities  and 
villages  of  this  country,  without  working  the  most  mis- 
chievous consequences.  It  has  never,  I  think,  been 
deemed  a  part  of  our  law."  Parker  v.  Foote,  19  Wend. 
809. 

44  Where  there  is  no  question  of  ancient  lights  (and 
there  is  none  in  this  case),  the  owner  of  a  lot  adjoining  a 
house,  may  so  improve  and  build  upon  his  lot,  as  to  shut 
up  the  windows  of  such  house,  that  are  situated  in  the 
end  or  side  adjacent  to  his  lot.  If  this  were  not  so,  he 
would  be  deprived  of  the  full  benefit  of  his  own  property. 
Palmer  v.  Wetmore,  2  Sandf.  S.  C.  316 ;  Cottier  v.  Piet*cey 
7  Gray,  18,  is  also  in  point. 

It  may  be  well  to  state  here,  generally,  that  this  ques- 
tion is  uniformly  mixed  up  in  the  books  with  the  doctrine 
of  gaining  a  prescriptive  right  to  light  and  air,  by  mere 
length  of  enjoyment ;  and  that  in  those  states  where  the 
latter  doctrine  is  repudiated,  the  other  is  also.  2  Wash, 
on  Real  Prop.  60.  This,  we  think,  is  particularly  true  of 
New  York,  Massachusetts  and  Pennsylvania.  The  author- 
ities bearing  on  both  questions,  are  generally  cited 
together  and  have  some  bearing  on  each.  It  is  now 
understood  that  New  York,  Massachusetts,  Pennsylvania, 
Maine,  Connecticut,  South  Carolinia  and  Maryland  have 
discarded  the  English  doctrine  of  light  and  air,  as  unsuited 
to  the  condition  of  this  country,  while  the  same  is  sus- 
tained in  Illinois,  New  Jersey  and  Louisiana,  and  recog- 
nized rather  than  approved  in  Alabama.  As  contradicting 
and  repudiating  the  English  doctrine,  see  the  following 
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authorities.  Rogers  v.  Sanjovn,  10  Gray,  376  ;  Garrig  ▼. 
Dee,  14  Id.  583  ;  Fifty  Associates  v.  Tudor,  6  Id.  259  ; 
Mohan  v.  Brawn,  13  Wend.  216 ;  Atkins  v.  ChUson,  7 
Mete.  398 ;  Pierce  v.  Fernald,  26  Maine,  436 ;  Ingraham 
v.  Hutchinson,  2  Conn.  584 ;  Cherry  v.  Stein,  11  Md.  1 ; 
Napier  v.  BuhomMe,  5  Bich.  311 ;  iZay  v.  SterreU,  2 
Watts.  231;  Haver  stick  v.  Sipe,  33  Penn.  368;  Jtfay- 
narrf  v.  Esher,  17  Id.  222. 

5.  Admitting,  however,  for  the  sake  of  the  argument, 
that  the  doctrine  contended  for  by  the  other  side  is  sound 
law,  we  contend  that  it  is  subject  to  two  qualifications, 
namely :  First,  that  it  is  strictly  a  question  of,  and  depends 
upon  the  grant.  The  United  States  v.  AjypleUm,  1  Sumn. 
492.  And  second,  that  the  light  and  air  must  be  necessary 
to  the  reasonable  enjoyment  of  the  premises.  In  other 
words,  this  right  passes  only  as  an  incident  to  the  grant, 
and  nothing  passes  by  implication  except  it  be  necessary. 
Upon  this  point  see  the  following  authorities.  Wash,  on 
Easements,  504 ;  Nicholas  v.  Luce,  24  Pick.  102 ;  Fjfiy 
Associates  v.  Tudor,  6  Gray,  259 ;  2  Wash,  on  R.  Prop. 
80,  31. 

And  convenience  is  not  sufficient  to  raise  the  implication 
of  a  grant,  or  pass  the  easements  as  an  incident  to  the 
thing  granted.  Nicholas  v.  Luce,  24  Pick.  102 ;  Wash, 
on  Ease.  505. 

Believing  that  the  doctrine  contended  for  by  the  other 
side  as  shown  by  the  authorities  is  limited  and  controlled 
by  the  peculiar  facts  of  each  case>  we  claim  that  from  the 
facts  of  this  case  it  is  shown :  First>  that  a  grant  by  impli- 
cation of  light  and  air,  to  the  extent  claimed,  is  rebutted 
or  denied  by  the  circumstances  of  the  case:  Second, 
that  if  the  grant  exists,  it  is  limited  to  the  buildings 
and  premises  as  they  stood  at  the  time  of  the  purchase 
of  each,  and  cannot  be  enlarged  or  extended  to  meet  the 
requirements  of  alterations  in  said  buildings,  nor  other 
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buildings  erected  subsequently  to  the  grant,  requiring 
more  light  and  air.  That  this  is  the  law,  there  can  be 
no  question.  See  BUvnchard  v.  Bridges,  4  Adol.  & 
Ellis,  174  (31  Eng.  Com.  Law,  94),  which  is  exactly  in 
point.  To  the  same  point  are  the  following  authorities : 
Sioansborough  v.  Coventry,  9  Bing.  306 ;  23  E.  C.  L. 
592 ;  Qarritt  v.  Sharp,  3  Adol.  and  E.  323 ;  E.  C.  L.  163 ; 
Martin  v.  Ooble,  1  Camp.  320 ;  United  States  v.  Apple- 
ton,  1  Sumn.  492.  Third,  that  the  light  and  air  claimed, 
is  not  necessary  to  the  reasonable  enjoyment  of  the  prem- 
ises of  either  of  the  complainants. 

"  In  a  city  tenement,  an  easement  for  light  and  air, 
derived  from  use  and  enjoyment,  or  implied  grant,  can 
only  extend  to  a  reasonable  distance,  so  as  to  give  to  the 
tenement  entitled  to  it  such  amount  of  air  and  light  as  is 
reasonably  necessary  to  the  comfortable  and  useful  occu- 
pation of  the  tenement  for  the  purposes  of  habitation  or 
business ;  not  the  amount  which,  under  some  circumstances 
would  be  agreeable  and  pleasant,  nor  the  full  amount 
which  the  tenement  has  been  accustomed  to  receive,  but  the 
amount  reasonably  necessary"  Per  Shaw,  Ch.  J.,  in  Fifty 
Associates  v.  Tudor,  6  Gray,  255. 

"To  constitute  an  illegal  obstruction  of  the  plaint- 
iff's ancient  lights  by  building,  it  was  not  sufficient  that 
the  plaintiff  had  less  light  than  before ;  there  must  be 
such  a  privation  of  light  as  would  render  the  occupation 
of  his  house  uncomfortable,  and  prevent  him,  if  in  trade, 
from  carrying  on  his  business  as  beneficially  as  he  had 
previously  done.  In  order  to  give  a  right  of  action,  there 
must  be  a  substantial  deprivation  of  light"  Per  Best, 
Ch.  J.,  in  Bach  v.  Stacey,  2  Car.  &  P.  465.  To  the  same 
point  are  the  following :  Parker  v.  Smith,  5  Carr.  &  P. 
438;  24  E.  0.  L.  644;  Pringle  v.  Wernham,  7  Carr.  & 
P.  377 ;  32  E.  0.  L.  664 ;  Wells  v.  Ody,  7  Carr.  &  P. 
410 ;  32  E.  C.  L.  680  ;  Zampman  v.  Milks,  21 N.  Y.  505. 
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6.  As  to  the  removal  of  the  privy  by  Marquardt.  Mar- 
quardt  having  become  the  owner  in  fee  of  store  five,  by 
purchase  from  Hamilton,  as  well  as  of  store  four,  by  the 
deed  of  June  12, 1866,  conveying  to  Marquardt  the  land 
on  which  the  privy  stood  and  that  covered  by  the  right 
of  way,  these  easements,  as  to  stores  four  and  five,  by 
unity  of  title  and  estate,  were  merged  and  ceased  to 
exist.  Wash,  on  Easements,  516,  518 ;  Hancock  v.  Went- 
worthy  5  Mete.  446 ;  Grant  v.  Chase,  17  Mass.  443. 

The  question  then  recurs  what  are  the  rights  of  Startsman 
and  Morrison  in  this  privy  ?  This  is  to  be  determined 
by  the  language  and  nature  of  the  grant  itself.  In 
terms,  it  is  a  mere  grant  to  use  the  privy,  so  long  as  it  was 
allowed  to  remain  by  the  owner,  and  subject  to  his  will. 
The  grant  conferred  no  right  in  the  soil  on  which  the 
building  stood,  nor  in  the  building  itself.  Clark  v.  Way, 
11  Rich.  Law  (S.  C.)  621,  cited  in  Ryan  v.  Wilson,  9 
Mich.  262.  And  the  obligation  to  maintain  the  privy,  if 
any  such  obligation  exists,  is  personal  to  Robinson,  and 
not  upon  his  grantee,  Marquardt.  Fellows  v.  Brown,  42 
New  Hamp.  364. 

The  grant  of  the  use  of  the  privy  was,  therefore,  not 
a  covenant  running  with  the  land,  and  by  the  convey- 
ance to  Marquardt  in  fee,  of  the  land  on  which  the  privy 
stood,  it  (the  privy)  became  his  property,  relieved  of  the 
right  of  Startsman  and  Morrison  to  use  the  same.  To 
constitute  a  covenant  running  with  the  land,  so  as  to  bind 
it  in  the  hands  of  the  assignee  of  the  covenantor,  who  is 
a  stranger  to  the  covenant,  two  things  must  concur :  First, 
there  must  be  privity  of  estate  between  the  covenantee 
and  the  subsequent  assignee  of  the  covenantor;  and, 
second,  the  covenant  must  be  to  be  performed  upon  or 
about  the  land  of  the  covenantor.  American  note  to 
Spencer's  case,  1  Smith's  Lead.  Cas.  123 ;  Taylor  v. 
Owen,  9  Blackf.  301;  Hurd  v.  Curtis,  1ft  Pick.  45»; 
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Morse  v.  Aldrich,  19  Pick.  449 ;  Keppel  v.  Bailey,  2 
Mylne  &  K.  518  ;  7  Eng.  Ch. ;  Inhab.  <f  PlymotUh  v. 
Carver,  16  Pick.  183 ;  Wheelock  v.  Thayer,  Id.  68 ;  Dean 
of  Windsor  v.  Glover,  2  Saund.  302,  cited  in  the  opinion 
of  Hobmkb,  Ch.  J.,  in  Mitchell  v.  Warner,  5  Conn.  519. 
And  in  The  Mayor  of  Congleton  v.  Patterson,  5  East. 
316 ;  1  Smith's  Lead.  Cas.  128. 

7.  But  even  if  the  grant  of  the  use  of  the  privy  was 
binding  on  Marquardt,  as  being  a  covenant  running  with 
the  land,  yet  the  testimony  shows  that  the  privy  became 
a  nuisance.  Being  a  nuisance,  it  was  properly  removed, 
and  might  have  been  so  removed  by  any  other  person,  as 
well  as  the  respondent,  to  whom  it  was  an  annoyance. 
Eames  v.  JT.  R  Worsted  Co.,  11  Mete.  570;  Inhab.  of 
Arundel  v.  McCullough,  10  Mass.  70 ;  Adams  v.  Beach, 
6  Hill,  271 ;  Oliver  v.  Loftin,  4  Ala.  240  ;  Wetmore  v. 
Tracy,  14  Wend^  250 ;  Meeker  v.  Yam,  Renssalear,  15  Id. 
397 ;  Rogers  v.  Stewart,  5  Verm.  215 ;  3  Black.  Com.  5 ; 
Doane  v.  Badger,  12  Mass.  64 ;  Wash,  on  Easements,  564 ; 
Bollard  v.  Butler,  30  Maine,  94. 

8.  Whether  legally  or  illegally  removed,  the  destruc- 
tion of  the  privy  extinguishes  the  easement.  Ease- 
ment may  be  lost  or  extinguished  in  various  ways, 
as  by  the  unity  of  the  two  estates  in  the  same  person,  by 
title  and  possession,  the  purpose  of  the  easement  ceasing 
by  non-user,  and  the  like.  The  general  doctrine  is,  "  that 
where  a  right,  title  or  interest  is  destroyed  or  taken  away 
by  the  act  of  God,  operation  of  law,  or  act  of  the  party, 
it  is  called  an  extinguishment,  and  an  easement  is  one  of 
the  rights  which  may  be  extinguished  or  destroyed." 
Scmcock  v.  Wentworth,  5  Mete.  446 ;  Wash,  on  Easements, 
534 ;  Sherred  v.  Cisco,  4  Sandf.  480  ;  Pwrtiridge  v.  Gilbert, 
15  N.  Y.  601. 

9.  There  being  no  power  to  restore  the  privy,  the  only 
remedy  of  the  complainants,  if  any  they  have,  is  an 
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action  for  damages.  Hastings  v.  Zivermore,  7  Gray,  194 ; 
Hancock  v.  Wertiworth,  5  Mete.  446.  And  when  the  action 
is  for  interfering  with  the  plaintiff's  right  of  easement, 
and  not  for  an  act  done  on  his  own  land,  the  form  of  the 
action  is  case.  Boer  v.  Martin,  8  Blackf.  317  J  Wash,  on 
Easements,  570. 

Dillon,  Ch.  J. — I.  The  principles  involved  in  this 
cause  have  never  been  judicially  settled  in  this  State, 
l.  DroicATioir:  They  are  principles  of  no  ordinary  importance, 
bj  parol.  rp^  adjudications  elsewhere  upon  the  same  or 
similar  questions  are  not  uniform.  This  court  is  charged 
with  the  duty  of  deciding,  which  is  the  better,  or  what  is 
the  true  rule  in  cases  of  this  character. 

Before  proceeding  further  it  should  be  observed  that 
the  testimony  is  voluminous,  and  upon  some  points  con- 
flicting. So  far  as  the  case  involves  questions  of  fact 
merely,  it  is  not  proposed  to  enter  into  an  extended 
review  of  the  evidence. 

So  far  as  it  involves  questions  of  law,  and  principles 
applicable  to  future  cases,  a  more  extended  examination 
is  not  only  proper,  but  is  required,  both  by  the  import- 
ance of  the  cause  itself,  and  the  conspicuous  ability  with 
which  it  has  been  argued  by  the  respective  counsel. 

It  should  be  further  remarked  that  the  defendant  admits 
the  existence  of  the  four  feet  right  of  way  immediately 
south  of  the  plaintiffs'  premises,  and  claims  no  right  to 
build  thereon. 

There  is  evidence  tending  to  show  a  dedication  or  con- 
templated dedication  by  Robinson  of  an  alley  ten  (10)  feet 
in  width,  on  the  east  side  of  the  premises,  extending  from 
the  four  feet  right  of  way  south  to  the  public  alley.  But 
the  existence  or  otherwise  of  the  ten  feet  alley  is  not  put 
in  issue  by  the  pleadings,  nor  is  relief  prayed  in  respect 
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thereof.    Under  these  ciicumstances  we  leave  open  all 
questions  in  relation  thereto. 

Plaintiff  insists  that  the  property  on  which  the  defend- 
ant now  proposes  to  build  was  dedicated  by  Robinson  as 
an  open  a*ea,  for  access  to  the  various  stores,  for  the  con- 
venience of  such  stores  as  a  place  whereon  to  deposit  bar- 
rels, boxes,  etc.,  and  to  supply  the  rear  of  the  stores  with 
light  and  air.  It  is  claimed  also  that  the  defendant  knew 
of  this  dedication  prior  to  his  purchase,  made  June  12, 
1866,  and  referred  to  in  the  statement  of  facts.  No  map 
or  plat  showing,  and  no  writing  expressing,  such  dedica- 
tion, was  ever  made.  But  plaintiffs  contend  that  there 
may  be  a  dedication  by  parol,  and  that  the  present  is  a 
case  of  that  character. 

That  there  may  be  a  dedication  to  public  use  without 
a  deed  or  other  written  evidence,  is  undoubtedly  true. 
But  in  such  cases  the  intent  to  dedicate  should  be  clear, 
and  the  acts  or  circumstances  relied  on  to  establish  such 
intention  unequivocal  and  convincing.  The  present  case 
does  not  meet  this  requirement.  The  plaintiffs  testify 
that  as  an  inducement  to  the  purchase  of  their  respective 
parcels,  Robinson  stated  to  them  that  the  area  should 
remain  open  to  the  use  of  all  the  stores  around  it,  the 
same  as  before.  But  this  is  positively  denied,  both  by 
Robinson  and  Judge  Miller,  his  son-in-law  and  agent. 

It  is  argued  that  plaintiffs  are  corroborated  by  the 
almost  uniform  depth  of  the  various  stores,  and  the  fact 
that  the  ground  had  been  left  open  and  remained  open, 
without  objection,  until  about  the  time  this  suit  was 
brought.  But  this  is  more  than  overcome  by  the  circum- 
stances that  Robinson  always  claimed  to  own  the  open 
ground  in  question,  paid  taxes  thereon,  exercised  control 
thereover;  and  by  the  silence  of  the  conveyances  to 
the  plaintiffs  respecting  any  such  right  as  that  now 
claimed. 
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It  appears  that  the  conveyances  were  made  with  delib- 
eration and  examined  with  care  before  being  received  and 
accepted.  They  are  minute  as  to  other  rights  and  privi- 
leges, — rights  of  way,  use  of  privy,  etc., — but  silent  as  to 
any  rights  in,  to,  or  over  the  vacant  ground,  the  alleged 
dedication  of  which  is  now  claimed  to  have  been  a  con- 
trolling inducement  to  the  purchase. 

If  it  was  understood  that  plaintiffs  were  to  have  such 
valuable  rights  in  the  vacant  ground,  or  if  it  was  under- 
stood that  it  was  dedicated  to  their  use  or  that  of  the 
public,  it  is  scarcely  credible  that  they  would  have  been 
satisfied  with  deeds  making  specific  mention  of  "  mint  and 
anise  and  cummin,"  yet  wholly  "  omitting  the  weightier 
matters  "  of  the  contract. 

Again,  Robinson  had  not  the  power  to  leave  it  all  open, 
as  it  is  claimed  he  represented  he  would.  For  Wheeler 
had  his  lease  for  99  years,  for  90  feet  in  depth,  and  up  to 
within  20  feet  of  plaintiffs'  stores.  Wheeler  might  build 
on  or  inclose  this  at  his  pleasure.  He  was  not  restricted 
as  to  the  depth  of  the  building  to  be  erected  by  him. 
When  Morrison  purchased,  Marquardt  owned  the  land 
south  of  the  window  in  the  cellar  and  lower  story  of  the 
Morrison  building ;  and  this  was  known  to  Morrison,  and 
it  is  not  likely  that  he  would  buy,  relying  upon  Robin- 
son's promise  that  all  the  land  should  be  kept  open. 

The  maxim,  expressio  unius,  etc.,  or,  at  least,  the  reason 
upon  which  it  rests,  would  seem  justly  to  apply  here. 
For  why  mention  a  right  of  way  four  feet  wide,  if  aU 
was  to  remain  open  for  a  rear  drive,  access,  place  of 
deposit,  etc.  f 

Again,  the  weight  of  testimony  decidedly  is  that  the 
plaintiffs,  or  at  least  one  of  them,  wished  to  purchase  of 
Robinson,  to  build  thereon,  the  ground  which  they  now 
claim  was  dedicated  by  him  as  an  open  area. 

Upon  the  whole,  the  court  is  well  satisfied  that  the 
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plaintiffe'  claim  of  dedication  is  not  established  The 
case  is  essentially  unlike  Maxwell  v.  East  River  Bank 
(3  Bosw.  125 ;  26  N.  T.  105),  and  other  cases  cited  on  this 
head  by  the  plaintiffs'  counsel. 

II.  The  next  point  made  by  the  plaintiffs  is,  that  it  is 
an  established  principle  of  law,  that  if  one  man  builds  a 
s.  babsmsht:   house  with  windows  or  doors  looking  over  or 

rlghttolight  .  .    .  ~7> 

•nd  air.  opening  upon  his  adjoining  vacant  land,  and 
sells  the  house,  neither  he  nor  his  grantee  can  afterward 
build  upon  the  vacant  ground,  so  as  seriously  to  obstruct 
the  flow  of  light  and  air  to  the  windows  and  doors  of  that 
house.  Plaintiffs  do  not  contend  for  the  English  doctrine 
of  a  prescriptive  right  to  light  and  air. 

But  the  exact  position  they  take,  as  expressed  in  the 
written  argument,  is,  "  That  Robinson,  the  former  owner 
of  the  parcels  sold  to  Morrison  and  Startsman  (the 
plaintiffs),  and  at  the  same  time  of  the  open  ground  (sub- 
sequently sold  defendant,  and  upon  which  he  proposes  to 
build),  having  sold  to  plaintiffs  their  respective  parcels 
with  buildings  having  windows,  cannot  afterward  build 
upon  that  portion  retained  by  him  in  such  a  way  as  to 
obstruct  the  light  and  air  necessary  to  the  comfortable 
enjoyment  of  the  plaintiffs'  said  buildings,  and  what 
Robinson  himself  could  not  do,  Marquardt,  his  grantee, 
cannot."  Defendant's  counsel  deny  that  the  above  is  an 
established  principle  of  law. 

That  this  principle  is  recognized  by  the  English  courts, 
admits  of  no  doubt.  Mr.  Washburn  states  it  thus :  "  If 
one  who  has  a  house  with  windows  looking  upon  his  own 
vacant  ground,  sell  the  same,  he  may  not  erect  upon  his 
own  vacant  land  a  structure  which  shall  essentially  deprive 
such  house  of  the  light  through  its  windows."  Easements, 
492,  pi.  5. 

Speaking  of  this  subject,  Chief  Justice  Tindal  (in 
Swansborough  v.  Coventry r,  9  Bing.  305,  C.  B.  1833)  says : 
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"  It  is  well  established  by  the  decided  cases  that  where 
the  same  person  possesses  a  house,  having  the  actual  use 
and  enjoyment  of  certain  lights,  and  also  possesses  the 
adjoining  land,  and  sells  the  house  to  another  person, 
although  the  lights  be  new,  he  cannot,  nor  can  any  one 
who  claims  under  him,  build  upon  the  adjoining  land  so 
as  to  obstruct  or  interrupt  the  enjoyment  of  those  lights. 
The  principle  is  laid  down  by  Twisdkn  and  W  yndham,  J  J., 
in  the  case  of  Palmer  v.  Fletcher,  1  Lev.  122,  '  That 
no  man  shall  derogate  from  his  own  grant.'  The  same 
law  was  adhered  to  in  the  case  of  Cox  v.  Mathews,  1 
Ventr.  237 ;  by  Holt,  Ch.  J.,  in  Roswell  v.  Pryor,  6 
Mod.  116 ;  12  Id.  215,  635,  and  lastly,  in  the  case  of 
Oromptonv.  Richards,  1  Price,  27  "  (A.  D.  1814). 

The  doctrine  in  question  rests  upon  Palmer  v.  Fletcher, 
Com  v.  Mathews,  and  Hoswett  v.  Pry  or,  above  cited. 
The  other  cases  in  England  follow  these  as  establishing 
the  principle  laid  down  by  Chief  Justice  Tindal,  in  the 
extract  just  given.  These  cases  are  very  briefly  reported, 
and  for  convenience,  and  that  what  was  decided  may  be 
exactly  seen,  they  are  given  in  a  note.* 


•  Pabnsr  v.  F tether  (1  Lev.  122 :  8.  C,  1  Slderf.  167,  K.  B.  15  Charles  II).  This 
was  an  action  on  the  case  for  stopping  lights.  Absents  le  Chiefs  Justice.  A  erected 
a  house  upon  part  of  his  land,  and  demised  the  house  to  B,  and  the  residue  of  the 
land  to  C,  and  C,  with  "  loggs  and  outer*  choses  sur  U  tbbbb  adjoyxaxt,"  so 
obstructed  the  windows  of  the  house  as  to  render  them  dark  and  useless.  It  was 
held,  that  neither  A,  who  built  the  house,  nor  O,  claiming  under  him,  could  stop  up 
the  existing  windows  in  the  house.  The  reason  given  is  that  the  grantor  of  the 
house  could  not  derogate  from  his  own  grant. 

Ksltxgb  and  Twisdck,  JJ.,  differed  as  to  the  effect,  had  the  vacant  land  been 
sold  first  and  the  house  afterward ;  the  first  contending  that  in  that  case  the  pur- 
chaser of  the  vacant  ground  might  have  stopped  the  lights ;  the  latter  denying 
that  this  would  make  any  difference.  [Kkltxgz  was  right,  as  shown  by  subse- 
quent cases :  Tenant  v.  Goodwin*  2  Lord  Rath.  1098 ;  White  v.  Bass*  7  Hurlst.  and 
Norm.  7)2.] 

Cox  v.  Mathews*  1  Vent.  289,  was  decided  in  26  Charles  II.  It  was  an  action  for 
stopping  lights.    Lord  Halb  delivered  the  judgment  of  the  court  as  follows : 

**  If  a  man  builds  a  house  upon  his  own  ground,  he  that  hath  the  contiguous 
ground  may  build  upon  it,  althongh  he  doth  thereby  stop  the  lights  of  the  other 
house ;  for  eujus  est  solum  ejus  est  usque  ad  calum,  unless  there  be  a  custom  to  the 
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The  decisions  in  this  country  on  the  exact  point  as  to 
whether  the  right  to  light  and  air  will  pass  by  implied 
grant  are  neither  very  numerous  nor  uniform.  As  sus- 
taining the  doctrine  that  a  vendor  of  a  house  cannot 
afterward,  on  his  adjoining  vacant  land,  make  an  erec- 
tion which  shall  deprive  such  house  of  light,  see  Story 
v.  Odin,  12  Mass.  157 ;  U.  S.  v.  Appleton,  1  Sumn.  492 
{arguendo  per  Story,  J.) ;  Lumpkin  v.  MiUs,  21  N.  T. 
505  {arguendo  per  Selden,  J.) ;  Oerber  v.  Grvbd,  16  III. 
217  {arguendo).  Opposed  to  this  doctrine,  see  Myers  v 
Gemmd,  10  Barb.  537 ;  Palmer  v.  Wetmore,  2  Sandf.  9. 
C.  316;  Parker  v.  Foote,  19  Wend.  309  {arguendo 
per  Bbonson,  J.) ;  Haverstick  v.  Sijpe,  38  Pa.  St.  368 
{arguendo  per  Lowbie,  Ch.  J.) 

The  grant  of  easements  by  implication  has  been  much 
discussed  in  the  courts  of  England  of  late  years,  as  will 

contrary,  m  in  London."  But,  "if  a  man  should, build  a  house  upon  his  own 
ground,  and  then  grant  the  house  to  A,  and  grants  certain  lands  adjoining  to  B,  B 
could  not  build  to  the  stopping  up  of  A's  lights  in  that  case."  This  is  all  of  the 
judgment  except  the  remark  of  his  Lordship  that  the  present  was-  a  plain  case,  for 
'•  the  dofendaut  fixed  boards  to  the  plaintiff's  house." 

Note  :  That  the  case  before  the  court  was  one  where  the  obstruction  to  the 
light  was'npon  land  immediately  adjoining,  and  the  defendant  had  undertaken  to 
nail  up  plaintiff's  windows. 

Boewett  v.  Pryor,  in  different  phases,  was  three  times  before  the  court ;  6  Mod. 
116 ;  S.  C.,  12  Id.  815,  685.    It  was  decided  by  the  K.  B.  in  8  Anne. 

The  action  was  for  stopping  lights.  The  question  before  the  Court  (6  Mod.  116) 
was  one  of  pleading,  via. :  Whether  the  declaration  was  good  without  saying  that 
the  plaintiff's  house  was  an  ancient  messuage.  The  declaration  did  not  show, 
though  such  seems  to  have  been  the  case,  that  plaintiff  and  defendant  were  lessees 
under  a  common  lessor. 

Lord  Holt's  opinion  is  in  the  following  words: 

44  If  a  man  have  a  vacant  piece  of  ground,  and  builds  thereupon,  and  that  house 
has  yery  good  lights,  and  he  lets  this  house  to  another,  and  afterward  builds  upon 
a  contiguous  piece  of  ground,  or  lets  the  contiguous  piece  of  ground  to  anothsjr 
who  builds  thereupon  to  the  nuisance  of  the  lights  in  the  first  house,  the  lessee  of 
the  first  house  shall  have  an  action  upon  the  case  against  such  builder ;  for  ths 
first  house  was  granted  to  him  with  all  the  easements  and  delights  then  belonging 
to  it." 

Norn :  That  the  (acts  of  the  case  are  not  reported  so  that  its  exact  nature  ia 
known ;  also,  that  the  case  put  relates  alone  to  landlords'1  right  to  erect  upon  con- 
dffuoue  pround  buildings  which  shall  operate  to  the  nuisance  of  the  lights  in  the 
lessee's  house. 
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be  seen  by  the  following  cases :  Pyer  v.  Carter,  1  Hurlst. 
and  Norm.  (1  Exch.)  916,  1857  (as  to  drain) ;  explained, 
Polden  v.  Bastard,  116  Eng.  0.  L.  257  (nse  of  pnmp) ; 
Glare  v.  Harding,  3  H.  and  N.  937 ;  White  v.  Bass,  7 
Hurlst.  and  Norm.  722,  1862  (as  to  light)  ;  Cvrrieri  Co. 
v.  Corbett,  2  Dr.  and  Sm.  355  ;  Suffidd  v.  Brown,  10  Jur. 
N.  S.  Ill ;  Crossley  v.  Lightower,  2  Law  Rep.  Eq.  279, 
1866;  Clark  v.  Clarke,  1  Id.  16;  Id.  442;  Martin  v. 
Seadon,  2  Id.  425  ;  Dent  v.  Auction  Manf.  Co,,  Id.  238 ; 
Dodd  v.  BvrohiU,  1  Hurlst.  and  Coltm.  113,  119,  com- 
menting on  Pyer  v.  Carter,  supra.  And  see,  also,  Judge 
Redfield's  observations  in  Am.  Law  Reg.  Jan.  1865,  pp. 
134, 135. 

After  this  glance  at  the  state  of  the  adjudications,  the 
question  recurs,  Is  it  a  principle  in  our  law,  that,  if  a 
man  sells  a  house  with  windows  and  doors  opening  on  to 
his  vacant  ground,  he,  or  his  grantee,  cannot  afterward 
build  upon  such  vacant  ground  in  such  a  manner  as  seri- 
ously to  obstruct  the  flow  of  light  and  air  to  such  house, 
without  express  reservation  of  the  right  so  to  do! 

Did  the  question  depend  alone  upon  the  authority  of 
the  English  cases,  it  would  have  to  be  answered  in  the 
affirmative.  It  is  justly  observed  by  Mr.  Washburn  that 
the  decisions  as  to  implied  easements  of  light  and  air  are 
not  uniform,  nor  in  all  cases  satisfactory.  Easements,  497, 
pi.  17.  If  it  be  held  that  there  may  be  implied  ease- 
ments as  to  light  and  air  —  as  this  implication  arises 
wholly  from  the  condition  and  circumstances  of  the 
estates  to  which  the  easement  relates,  and  as  this  condi- 
tion and  these  circumstances  are  almost  infinitely  varied — 
it  is  easy  to  perceive  the  difficulties  which  environ  the 
practical  application  of  the  doctrine. 

Perhaps  the  law  as  to  implied  easements  generally  can- 
not be  said  to  be  folly  settled,  and  this  is  particularly  true 
in  this  country  as  to  easements  of  light  and  air.     The 
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right  to  light  and  air  seems  in  many  respects  to  be  differ- 
ent in  its  nature  from  easements  relating  to  artificial 
erections  on  the  servient  estate,  such  as  drains,  gutters, 
pipes,  etc.,  or  rights  of  way  and  the  like.  See  Parker  v. 
Foots,  19  Wend.  309,  per  Bronson,  J. ;  Dodd  v.  Burchett> 
1  Hurlst.  and  Coltm.  113,  119,  per  Pollock,  C.  B. ; 
Haverstick  v.  Sipe,  33  Pa.  St.  368,  371,  per  Lowrie, 
Oh.  J. 

As  to  light  and  air,  I  am  free  to  say  that  I  do  not 
believe  the  rule,  as  applied  to  our  situation  and  circum- 
stances, a  sound  one,  which  holds  that  under  any  cir- 
cumstances this  right  can  by  implication  be  burdened 
upon  an  adjoining  estate,  as  to  prevent  the  owner  thereof 
from  building  upon  or  improving  it  as  he  pleases.  I 
/.would  reverse  the  rule  and  hold  that  he  who  claims  that 

*  4$$-  ten>  twenty  or  thirty  feet  adjoining  him  (which  in 
m  Snfjies  may  be  very  valuable)  shall  remain  vacant  and 

.Unimproved,  should  found  such  claim  upon  an  express 

•  grantor  covenant. 

.  ,  This  rule  is  simple.  Grantor  and  grantee  would  both 
tntfw  .that  the  deed  is  the  measure  of  their  rights.  Is  it 
..afcy,  hardship  upon  the  purchaser  to  secure  by  express 
m  .  grant,  rights  so  valuable  to  him  and  so  detrimental  to  his 
grantor, — rights  which,  unless  limited  and  defined  by 
written  stipulations,  are  of  uncertain  extent  and  uncer- 
tain duration  ?  See  remarks  of  Patterson,  J.,  in  Blanch- 
wrd  v.  Bridges,  4  Ad.  &  Ellis,  176.  Such  a  rule  also 
harmonizes  with  the  purpose  of  our  registration  laws.  A 
denial  of  an  easement  by  mere  implication,  as  respects 
light  and  air,  may,  in  my  judgment,  well  be,  without  deny- 
ing that  other  easements  of  a  different  character  may,  and, 
in  some  cases  should,  be  held  to  exist  by  implication. 

But  in  the  case  at  bar  the  court  do  not  regard  it  as 
necessary  to  deny  the  general  doctrine  contended  for  by 
the  plaintiff's  counsel. 
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The  doctrine  of  implied  easements  rests  upon  the  sup- 
posed intention  of  the  parties,  as  deduced  from  the  situa- 

,. by  impu-  ti°n  an<*  condition  of  the  two  estates  to  which 

cation.  t^e  eagemeni;  relates.    An  easement  may  be 

briefly  defined  to  be  a  charge  or  burden  upon  one  estate 
(the  servient)  for  the  benefit  of  another  (the  dominant). 

In  this  case  it  would  be  a  burden  upon  the  estate 
retained  by  Robinson,  and  afterward  sold  to  the  defend- 
ant, for  the  advantage  of  the  plaintiff's  estate.  This 
burden  or  servitude  is  that  this  should  remain  vacant,  if 
to  improve  it  would  materially  obstruct  the  passage  of 
light  and  air  to  the  plaintiff's  store. 

Now  the  circumstances  surrounding  this  transaction 
make  it  quite  clear  that  it  was  never  intended  that  this 

^ mVLB%  to  easement  should  exist.    In  discussing  a  similar 

dearly  given.  qUe8ti0n,  Mr.  Justice  Stoby  well  remarksx^.      « 
"  That  in  the  construction  of  grants  the  court  ought  Jcr . ^  *  >  v 
take  into  consideration  the  circumstances  attendant  upon      v     *\~^ 
the  transaction,  the  particular  situation  of  the  p%rti«s,    •  \>  *\  ^    v 
the  state  of  the  country,  and  the  state  of  the  &iijj£s  v  ^ ^^J^r^ 
granted,  for  the  purpose  of  ascertaining  the  intentioiforf  4^  v     ^y 
the  parties."    United  States  v.  Appleton,  1  Sumner,  49f^*>    %£s   j/ 
620 ;  see  also  2  Wash.  Eeal  Prop.  26 ;  Broome's  Leg.  Max.  ^wi**^ 
261;  "Wash,  on  Easements,  36,  pi.  12;   Kcmnuller  v. 
Krote)  18  Iowa,  352;  Eaverstick  v.  Sipe,  33  Pa.  St. 
368,  371. 

The  first  circumstance  we  refer  to  as  evincing  this 
intention  is  the  language  and  character  of  the  conveyance* 
to  the  plaintiffs.  These  conveyances  contain  express 
language  as  to  several  easements.  The  right  of  way  is 
an  easement.  And  in  the  deeds  to  both  plaintiffs  that  is 
expressly  secured.  The  right  to  the  use  of  the  privy 
is  an  easement.  And  in  both  deeds  it  is  stipulated  for  in 
terms.  The  right  of  Startsman  to  right  of  way  on  the 
east  (two  and  a  half  feet  in  width)  was  an  easement,  aa 
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was  also  his  right  to  extend  the  second  story  of  his  build- 
ing over  it.  Both  of  these  were  provided  for  in  express 
words  in  his  deed. 

And  the  same  is  true  as  respects  the  right  of  Morrison 
to  the  roof  under  the  Downey  contract  with  Robinson. 
This  is  also  set  down  in  his  deed.  Now,  these  are  all 
easements-,  and  are  carefully  secured  by  the  deeds.  If 
the  parties  had  contemplated  any  other  easement,  such 
as  the  important  one  of  light  and  air,  would  it  not  also 
most  likely  have  been  secured  by  the  deed ! 

This  will  be  more  manifest  by  other  considerations. 
We  allude  next  to  the  character  and  situation  of  the 
luildings  purchased  hy  the  plaintiffs  of  Robinson.  They 
both  fronted  on  Washington  street,  which  was  one  hun- 
dred feet  wide.  Morrison's  store  (No.  7  on  the  plat)  was 
built  by  Robinson ;  that  is,  the  first  and  second  stories 
were  built  by  him,  and  the  third  story  by  Cook,  S.  & 
Downey,  in  conjunction  with  him.  It  is  only  fifty  feet 
deep,  and  seventeen  feet  wide  inside.  The  stories  are 
about  fourteen  feet  high.  The  front  in  the  first  story  is 
an  open  one  composed  of  glass  and  iron,  the  windows 
being  show-windows  ten  feet  high,  with  two  sets  of  lights 
each.  In  the  rear  of  the  first  story  was  one  door  and  one 
window,  beyond  which  extended  the  eleven  feet  embraced 
in  defendant's  original  purchase,  which  was  prior  to  Mor- 
rison's purchase.  The  rear  cellar  window  was  very 
small,  about  eighteen  inches  or  two  feet  square,  with  but 
two  or  three  inches  above  the  ground.  There  was  a  front 
cellar  window,  and  the  outside  entrance  to  the  cellar  was 
in  front.  The  second  story  had  two  large  windows  in 
front  and  one  in  the  rear.  When  Morrison  bought,  the 
only  access  to  the  second  story  was  by  a  stairway  in  the 
rear  of  the  first  story.  The  first  and  second  stories  had 
one  room  each,  and  were  "finished  off  for  one  store- 
room, counter  and  shelves  below,  and  shelves  above.'* 
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Such  was  the  condition  when  Morrison  purchased.  Since 
then,  Morrison  has  entirely  changed  the  interior  arrange- 
ment. The  stairway  to  the  second  story  has  been 
removed ;  an  entrance  has  been  obtained  to  the  second 
story  from  the  west ;  the  second  story  has  been  partitioned 
off  into  two  rooms,  and  is  used  for  offices,  the  rear  window 
being  relied  on  for  light  to  the  back  office. 

When  Startsman  purchased  No.  8,  there  was  upon  it  a 
one  story  frame  house  with  an  open  front,  and  with  an 
addition  extending  back  to  near  the  south  line.  In  the 
rear  there  was  but  one  small  window  of  but  six  or  eight 
panes  of  glass.  This  old  building  was  removed,  and  the 
present  structure  erected  by  Startsman,  with  an  open 
front  like  Morrison's  in  the  first  story,  and  three  windows 
in  the  front  of  the  second  story.  In  the  rear  of  the  first 
story  there  is  a  sash  door,  and  a  large  window.  It  is 
proper  to  observe  that  Robinson  knew,  when  he  sold, 
that  Startsman  intended  to  replace  the  frame  building 
with  a  new  structure.  These  circumstances  have  been 
mentioned  for  the  purpose  of  showing  that  these  build- 
ings, for  the  purposes  for  which  they  were  erected,  and  in 
the  condition  in  which  they  were  sold,  were  not  essen- 
tially dependent  upon  the  rear  windows  for  light  See 
Wash,  on  Easements,  504,  pi.  26  ;  502,  pi.  20;  Bbmchard 
v.  Bridges,  4  Adol.  and  Ell.  174 ;  Fifty  Associates  v. 
Tudor ,  6  Gray,  255,  approving  Back  v.  Stacey,  2  Car, 
and  P.  465 ;  Parker  v.  Smith,  5  Id.  438 ;  7  Id.  377,  410, 
and  recent  English  equity  cases  before  cited,  as  to  what 
amount  of  light  a  party  is  entitled  to  under  an  implied 
grant  or  prescriptive  right. 

If  not  thus  dependent  upon  the  rear  openings  for  "  such 
an  amount  of  light  and  air  as  is  reasonably  necessary  to 
the  comfortable  and  useful  occupation  "  of  the  building, 
the  necessity  for  an  implied  grant  does  not  exist,  and  the 
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presumption  that  there  was  such  a  grant  is  very  much 
weakened,  if  not  entirely  overthrown. 

Surely,  such  an  easement,  uncertain  in  its  extent  and 
duration,  without  any  written  or  record  evidence  of  its 
existence,  fettering  estates  and  laying  an  embargo  upon 
the  hand  of  improvement  which  carries  the  trowel  and 
the  plane,  and,  as  applied  to  a  subsequent  purchaser, 
against  the  spirit  of  our  recording  acts,  and  not  demanded 
by  any  consideration  of  public  policy — surely,  such  an 
easement  should  not  be  held  to  exist  by  mere  implication, 
when  such  implication  originates  in  no  reasonable  neces- 
sity. Mr.  Washburn,  assuming  that  there  may  be  an 
implied  grant  of  such  easements,  observes  that  "  the  test 
seems  to  be  whether  what  is  claimed  is  reasonably  neces- 
sary to  the  enjoyment  of  the  part  granted,  and  where 
that  is  not  the  case,  it  requires  descriptive  words  of  grant 
in  the  deed,  to  create  an  easement  in  favor  of  one  part 
of  a  heritage  over  another."  Easements,  61  pi.  42 ;  36  pL 
12;  504  pi.  26. 

Again  he  says  the  implied  easements  (according  to  the 
tendency  of  the  cases)  will  be  held  not  to  exist,  except  in 
instances  where,  if  the  grantor  were  to  build  on  his 
vacant  land,  the  owner  of  the  house  would  be  "  virtually 
deprived  "  of  the  enjoyment  thereof.  Id.  p.  502  pi.  20. 

But  there  are  other  strong  circumstances  in  the  situa- 
tion of  the  propeiiy  against  the  existence  of  the  sup- 
posed easement.  Defendant,  who  now  proposes  to  build, 
purchased  his  store  (No.  4),  before  Morrison  did,  and  at  the 
same  time  purchased  eleven  feet  in  the  rear.  This  eleven 
feet  extended  east  beyond  the  rear  window  of  Morrison. 
Robinson  retained  no  rights  in  this  eleven  feet.  Could 
not  defendant  at  once  have  built  upon  this  eleven  feet, 
although  it  should  obstruct  the  light  to  (store  No.  7),  still 
retained  by  Robinson ! 

Plaintiffs'  counsel  have  seen  the  importance  of  this 
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point,  and  argue  that  the  defendant  could  not  build  on 
the  eleven  feet  so  as  to  darken  the  windows  in  No.  7, 
even  though  Eobinson  were  yet  the  owner  thereof.  In 
their  -written  argument  they  say:  "The  doctrine  of 
implied  reservation  keeps  almost  equal  pace  with,  and  is 
as  fully  recognized  as,  that  of  implied  grant  The  rule 
is,  that  if  a  man  have  a  house  with  lights,  and  sell  the 
same,  but  retail!  the  land  adjoining,  he  may  not  build 
thereon  to  the  damage  of  the  lights  in  the  house  sold ; 
so  if  he  sells  the  land  and  retains  the  house,  the  pwr- 
chaser  may  not  build  hereon  to  the  damage  of  lights  of  the 
house" 

Such,  it  seems  to  us,  cannot  be  the  law.  Such  a  doc- 
trine, as  applicable  to  cities,  would  be  intolerable.  The 
vendor  sells  the  land,  makes  no  reservation  of  any  rights 
therein,  parts  with  his  dominion  over  it,  receives  his  pay 
for  it,  and  when  his  vendee  proposes  to  build,  he  stays  his 
hand  with  an  implied  reservation,  and  the  vendee  finds 
that  he  has  made  a  barren,  unprofitable  purchase ;  that 
he  owns  and  pays  taxes  upon  a  lot,  to  afford  the  vendor 
an  unobstructed  supply  of  air  and  sunlight.  Lord  Holt 
denied  such  to  be  the  law  in  Tenant  v.  Ooldwin,  2  Ld. 
Eaym.  1093,  and  his  opinion  was  recently  (A.  D.  1862) 
approved  by  the  Court  of  Exchequer,  in  White  v.  Bass, 
7  H.  and  N.  722  (denying  the  doctrine  of  implied  reserva- 
tion of  an  easement  for  light).  See  also  Curriers'  Co.  v. 
CorbeU,  2  Dr.  and  Sm.  355 ;  Sujieldv.  Brown,  10  Jur.  N. 
S.  Ill ;  Crossley  v.  Zightower,  2  Law  Eq.  279,  1866 ; 
Wash.  Easements,  35,  pi.  11 ;  Id.  494,  pi.  10 ;  Johnson  v. 
Jordan,  2  Mete.  (Mass.)  234 ;  Sixverstick  v.  Sipe,  33  Pa. 
St  368, 1859. 

Therefore,  the  defendant  had  the  right  to  build  and 

darken  the  rear  window  of  No.  7,  and  Eobinson  could 

not  resist  it.     His  right,  then,  to  build  was  not  affected 

by  the  subsequent  sale  of  that  store  by  Eobinson  to 

Vol.  XXIV.— 9 
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Morrison.  This  being  so?  there  was  no  implied  grant  in 
the  sale  to  Morrison  from  Robinson,  that  the  windows 
should  remain  unobstructed  by  buildings  in  the  rear. 
The  store  of  Startsmau  was  not  then  erected.  Although 
Robinson  knew  he  intended  to  build,  there  is  no  evidence 
that  he  knew  such  building,  when  erected,  would  essen- 
tially or  reasonably  need  light  and  air  from  the  rear ;  and 
hence  it  seems  difficult  to  say  that  there  was  an  implied 
grant  of  such  an  easement.  This  consideration  alone,  it 
seems  to  us,  is  conclusive  against  the  claim  of-Startsman. 
Another  and  quite  important  circumstance  against  the 
implied  easement  of  light  and  air  over  the  entire  vacant 
ground  owned  by  Robinson  at  the  time  of  his  sales  to 
the  plaintifls,  is  the  express  grant  of  a  four  feet  right  of 
way.  This  has  before  been  alluded  to  in  respect  to  other 
questions  in  the  case. 

In  all  the  cases  we  have  examined,  in  which  an 
implied  grant  of  light  and  air  has  been  recognized,  the 
house  sold,  and  the  land  to  which  the  easement  has  been 
attached,  were  adjoining.  See  Palmer  v.  Fletcher,  Cox 
v.  Mathews,  Roswdl  v.  Pryor,  and  other  cases  before 
referred  to  and  stated. 

We  have  found  no  case,  although  we  have  directed 
particular  attention  to  the  point,  in  which  an  implied 
grant  of  light  and  air  has  been  holden  to  exist  when  the 
vendor,  at  the  time  of  the  sale  of  the  first  parcel,  laid 
out  a  space  or  passage  between  it  and  the  portion  of  the 
heritage  or  estate  retained  by  him.  The  servient  tene- 
ment is  thus  disconnected  from  the  dominant.  It  is 
argued  by  plaintiffs'  counsel  that  this  is  simply  a  way, 
and  has  no  reference  to  light  and  air.  So  is  a  street  or 
an  alley  a  way ;  but  it  is  also  an  open  space  which  admits 
the  flow  of  light  and  air.  The  object  of  this  way  in  the 
present  case  was  to  secure  a  passage  to  the  privy,  also  an 
outlet  through  the  right  of  way  on  the  east,  and  possibly 
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a  right  of  way  to  the  contemplated  ten  feet  alley ;  and 
also  to  secure  the  plaintiffs'  estate  against  the  erection  of 
buildings  nearer  than  the  four  feet.  If  the  aliwnde  tes- 
timony is  competent  to  show  the  purposes  for  which  the 
private  way  was  laid  out  by  Robinson,  it  shows  that  these 
were  the  purposes. 

Without  positively  deciding  that  there  may  not,  under 
any  circumstances,  be  an  implied  easement  of  light  and 
air,  we  hold  that  the  circumstances  before  enumerated 
negative  any  such  implication  or  easement  in  the  case 
under  consideration. 

m.  The  next  and  only  remaining  question  relates  to 

the  plaintiff^  rights  in  respect  to  the  privy.     This  was 

5.  numahch:    situated  on  land  owned  by  Eobinson  at  the 

abatement.      time  he  Bol(j  to  ^  plaintiffs,  and  it  adjoined 

the  private  way  in  the  rear  of  their  stores.  The  plaintiffe* 
deeds,  in  express  terms,  granted  to  them  "  the  right  to  the 
uee  of  the  privy"  The  right  was  embraced  in  the  con- 
sideration paid  for  the  property.  It  was  not  revocable 
at  the  will  of  Robinson  or  his  grantee.  It  would  exist  at 
least  as  long  as  the  privy  should  stand  and  have  a  right 
to  stand.  Defendant  purchased  the  land  upon  which  it 
was  situated,  and  removed  it  at  night,  without  the  con- 
sent of  the  plaintiffs.  He  justifies  this  act  upon  two 
grounds :  First,  he  claims  that  the  vault  was  full,  and 
hence  the  easement  was  at  an  end.  Second,  if  this  is 
not  so,  he  claims  the  structure  had  become  a  nuisance,  and 
therefore  he  had  a  right  to  abate  it,  and  he  abated  it  by 
removing  it. 

The  first  ground  is  not  supported  by  the  evidence.  The 
vault  was  not  entirely  filled,  and  if  it  were,  we  think  the 
plaintiffs  might,  if  they  saw  proper,  remove  the  contents 
and  thus  continue  the  right  to  the  use  of  the  structure. 
The  point  is  made  that  it  was  Robinson's  duty  to  keep  it 
in  order,  and  that  the  defendant,  by  his  purchase,  takes 
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Robinson's  place.  But  the  deed  is  silent  upon  this  point, 
and  it  is  not  essential  to  determine  upon  whom  the  duty 
of  keeping  it  in  order  would  rest.  See  Wash.  Easements, 
ch.  6,  §  1,  p.  564.  Nor  do  we  think  the  defendant  was 
justified  in  removing  it  with  strong  .hand  and  against  the 
plaintiffs'  wishes,  on  the  ground  that  it  was  a  nuisance. 
A  party  may,  with  his  hand,  abate  that  which  is  to  him 
a  nuisance,  but  such  abatement  does  not  consist  in  the 
destruction  of  the  property  unless  such  destruction  be 
absolutely  necessary.  It  is  the  offensive  use  of  it  that  he 
is  justified  in  abating.  Barclay  v.  Commonwealth,  25  Pa. 
St.  503 ;  2  Hilliard  on  Torts,  95.  Plaintiffs  asked  to  try 
disinfectants.  Defendant  refused,  claimed  the  right  to 
remove  it,  and  did  remove  it  the  same  night. 

The  right  to  the  use  of  this  outhouse  was  property ; 
and  the  plaintiffs'  right  could  not  be  thus  summarily 
determined  by  the  defendant.  Defendant  claims  that  the 
plaintiffs'  right  to  use  the  privy  ended  when  Robinson 
conveyed  to  him ;  that  the  grant  of  the  use  is  not  a  cove- 
nant running  with  the  land.  The  plaintiffs'  rights  were 
in  the  nature  of  a  burden  upon  the  estate  on  which  the 
privy  stood.  The  conveyance  to  the  defendant  of  the 
estate  did  not  disburden  it  of  this  servitude ;  particularly 
is  this  so,  as  the  deed  to  the  defendant  is  expressly  made 
subject  to  the  plaintiffs'  rights. 

Again,  the  defendant  claims  "that  whether  it  was 
removed  legally  or  illegally,  the  destruction  of  the  privy 

e> restore-  extinguished  the  easement."    If  the  plaintiffs 

tion*  had  destroyed  it,  this  might  well  be  held  to 

extinguish  the  easement ;  but  not  when  such  destruction 
is  by  the  party  owning  the  estate  which  owes  the  servi- 
tude. The  law  holds  out  no  such  bonus  for  the  commis- 
sion of  torts  ;  nor  does  it  allow  a  party  to  gain  and  base 
a  right  upon  an  illegal  act. 

Again,  it  is  contended  that  being  destroyed,  the  only 
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remedy  of  the  plaintiffs  is  an  action  for  damages,  as  the 
court  has  no  power  to  restore  the  privy.  But  it  has  the 
power  to  order  the  defendant  to  restore  it,  or  to  allow 
this  to  be  done  by  the  plaintiffs  at  his  expense. 

As  respects  the  privy,  we*  think  the  plaintiffs  have  a 
right  under  the  circumstances  above  stated,  to  be  put  m 
statu  quo.  The  cause  will  be  remanded  with  directions  to 
the  court  below  to  dismiss  the  plaintiffs'  bill,  except  as  to 
the  rights  in  relation  to  the  privy ;  to  enter  a  decree  that 
defendant  shall  restore  this,  or  in  default  thereof  that 
plaintiffs  may  do  so,  and  the  expense,  or  so  much  thereof 
as  may  be  equitable,  to  be  charged  to  the  defendant. 
The  decree  will  also  enjoin  the  defendant  from  erecting 
his  proposed  building  so  as  to  interfere  with  the  site  of 
the  privy.  Plaintiffs  may,  if  they  elect,  claim  damages 
and  waive  the  right  to  a  restoration  of  the  privy.  All 
rights  in  relation  to  the  supposed  ten  feet  alley  on  the 
east  of  the  premises  to  remain  open,  not  being  embraced 
in  this  adjudication. 

Reversed. 


*       00 

Bablow  v.  MoKinlby.  hTlto 

|fll3  1S4 

Oonveyanoe:  covenant  against  incumbrances :  bight  of  way:  ff^  ^ 
knowledge  BY  grantee.  A  right  of  way  for  a  railroad  is  an  in- 
cnmbrance  for  which  a  grantee  may  recover  under  a  covenant 
against  incumbrances,  though  he  had  full  knowledge  of  such  in- 
cumbrance at  the  time  he  accepted  the  deed.  The  case  of  Van 
Wagner  v.  Van  Nostrand  (19  Iowa,  422)  followed. 

Appeal  from  Iowa  District  Cowrt. 

Tuesday,  January  28. 

Action  npon  the  covenant  against  incumbrances  con- 
tained in  a  deed  conveying  eighty  acres  of  land.    Breach, 
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that  the  M.  &  M.  Railroad  company  held  a  right  of  way 
conveyed  to  it  by  the  defendant  prior  to  the  covenant 
sued  on.  Defense,  that  plaintiff  knew  of  the  existence 
of  the  right  of  way,  and  that  it  was  in  law  no  incum- 
brance. The  cause  was  tried  to  the  court,  and  judgment 
rendered  for  plaintiff  for  forty  dollars.  The  defendant 
appeals. 

C.  Hedges  and  J.  H.  Murphy  dk  Bro.  for  the  appellant. 

H.  M.  Martin  for  the  appellee. 

Cole,  J.  —  But  two  questions  are  presented  by  the 
transcript : 

1.  Is  the  right  of  way  for  a  railroad  an  incumbrance  ? 
An  incumbrance  is  defined  to  be  a  right  in  a  third  person 
in  the  land  in  question,  to  the  diminution  of  the  value  of 
the  land,  though  consistent  with  the  passing  of  the  fee  by 
the  deed  of  conveyance.  Bouv.  Law  Die.  A  public 
highway  is  held  to  be  an  incumbrance  in  all  the  New 
England  States.  Rawle  on  Gov.  for  Title,  pages  115  to 
120,  and  authorities  cited  in  the  notes.  As  to  the  right 
of  way  for  a  railroad  being  an  incumbrance,  see  opinion  of 
Rbdfield,  J.,  in  Butler  v.  Gale  (1  Williams  [Vt.]  742), 
and  see  same  case  as  to  remedy  for  covenantor  when  such 
incumbrance  was  considered  and  allowed  for  in  the  sale, 
etc.  "Whether  a  public  highway  is  an  incumbrance  in 
this  State  we  need  not  now  decide ;  but  upon  both  prin- 
ciple and  authority  we  hold,  that  a  right  of  way  for  a 
railroad  is  an  incumbrance. 

2.  Can  a  party  recover  upon  a  covenant  against  in- 
cumbrances, when  he  had  full  knowledge  of  the  existence 
of  the  incumbrance  at  the  time  he  accepted  the  covenant  I 
This  point  was  decided  in  the  affirmative  by  this  court  in 
Van  Wagner  v.  Tan  JVbstrand  (19  Iowa,  422),  following 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  71 

Stark  v.  Noble  &  Brother. 

the  weight  of  authority.    See  the  cases  there  cited.   With 
that  decision  we  are  still  content. 

Affirmed. 

'S 


Stark  v.  Noble  &  Brother. 

1.  Partnership;  contract:  transfer  of  "good  will."  Where 
partners  sold  their  stock  of  goods,  and  in  the  contract  of  sale 
agreed  to  transfer  the  "good  will"  of  their  business,  and  that 
they,  or  either  of  them,  would  not  again  enter  into  the  same  busl. 
ness  in  that  locality,  it  was  held  that  the  transfer  of  the  "good 
wiU/'  and  the  undertaking  not  to  again  set  up  the  same  business, 
was  a  part  of  the  partnership  contract,  binding  on  both  members 
of  the  firm,  and  for  a  violation  of  which  they  or  either  of  them 
were  liable. 

3.  breach  after  DISSOLUTION.  Nor  would  such  liability  be 

changed  by  the  fact  that  the  breach  of  such  undertaking  was  by 
one  of  the  members  after  the  dissolution  of  the  firm. 

8  New  trial :  conflicting  evidence.  Anew  trial  will  not  be  granted 
where  the  evidence  is  conflicting  and  it  was  the  province  of  the  jury 
to  decide  thereon. 

Appeal  from  Warren  District  Court. 

Tuesday,  Jaotabt  28. 

This  is  an  action  at  law,  npon  a  promissory  note  made 
by  appellees  and  payable  to  Stark  &  Clapp,  a  mercantile 
firm,  by  whom  it  was  indorsed,  before  maturity,  to  appel- 
lant, one  of  the  partners  of  the  firm.  Appellees  set  up 
the  following  defense  to  the  action :  That  the  note  was 
given  in  part  payment  for  a  stock  of  goods  purchased  by 
appellees  of  the  said  Stark  &  Clapp,  who,  at  the  time, 
were  doing  a  mercantile  business  in  Indianola ;  that  Stark 
&  Clapp,  in  the  contract  for  the  sale  of  the  goods,  agreed 
to  transfer  the  "  good  will "  of  their  business,  and  that 
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they,  or  either  of  them,  would  not  again  enter  into  the 
Bame  business,  in  the  town  of  Indianola ;  that,  in  viola- 
tion of  the  terms  of  the  contract,  Clapp  did  establish  and 
maintain,  soon  after  the  sale  to  appellees,  a  mercantile 
business  in  Indianola,  whereby  appellees  sustained  great 
damage,  which  is  pleaded  as  a  set-off  to  the  action.  Ver- 
dict and  judgment  for  appellant,  in  the  sum  of  $95.  The 
amount  claimed  to  be  due  upon  the  note  is, about  $400. 

A  motion  of  appellant  for  a  new  trial,  on  the  ground 
of  error  in  the  instructions  to  the  jury,  and  because  the 
verdict  is  contrary  to  the  evidence,  was  overruled.  The 
seventh  instruction  given  by  the  court  is  to  this  effect : 
"  That,  if  Stark  &  Clapp,  or  either  of  them,  during  the 
time  the  trade  was  being  made,  promised  defendants  not 
to  go  into  the  said  business,  they  will  be  bound  by  such 
promise." 

Appellant  asked  the  court  to  instruct  the  jury  substan- 
tially as  follows : 

1.  That  he  is  not  liable  on  a  contract  whereby  he  is 
charged  with  the  debt  or  default  of  Clapp,  unless  such 
contract  is  in  writing  and  signed  by  him  or  his  agent. 

2.  That  he  is  not  liable  for  the  individual  act  of  Clapp 
after  the  dissolution  of  the  firm  of  Stark  &  Clapp.  These 
instructions  were  refused.  To  the  decisions  of  the  court 
in  overruling  his  motion  for  a  new  trial,  in  giving  the 
said  instruction  and  in  refusing  to  give  the  instructions 
asked  by  him,  appellant  excepted,  and  now  assigns  the 
same  for  error  in  the  record. 

Todhunter  &  Williamson  and  Polk  &  Hubbett  for  the 
appellant. 

P.  Gad  Bryan  for  the  appellees. 

Beok,  J.  —  I.  The  sale  of  the  goods,  on  the  part  of 
Stark  &  Clapp,  was  a  partnership  contract,  binding  upon 
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i.  partner-     both  members  of  the  firm.    The  transfer  of  the 
tract:  trans-  " good  will "  of  their  business,  and  the  under- 

ferofgood  f.  . '       .  .      A, 

win.  taking  not  to  set  np  and  maintain  again  the 

same  business,  was  a  part  of  the  contract,  for  the  violation 
of  which,  by  either  or  both  of  the  parties,  either  or  both 
are  liable.  The  contract  was  not  an  undertaking  on  the 
part  of  Stark  to  answer  for  the  default  of  Clapp,  but  was 
a  stipulation  binding  both,  and  to  be  performed  by  both. 
The  failure  of  one  to  perform  its  conditions  renders  both 
liable.  One  of  the  partners,  contracting  for  the  firm  in 
the  presence  of  the  other,  had  the  power  to  make  the 
contract,  and  it  was  binding  upon  the  other,  in  the  sense 
in  which  plaintiff  had  reason  to  believe  defendants  un- 
derstood it.  Regarding  the  seventh  instruction  given  by 
the  court,  in  the  light  of  the  evidence,  to  mean  this,  it  is 
correct,  and  the  first  instruction  asked  by  appellant  was 
properly  refused  as  irrelevant. 

II.  The  acts  of  Clapp,  which  are  alleged  to  be  the 
breach  of  the  contract,  were  done  after  the  dissolution 
%  — breach    of  the  firm,  but  the  contract  was  entered  into 

after  dlsaoln-     ,     A  11.1.  m, 

tion.  before  such  dissolution.     The  partners  were 

liable  after  the  dissolution  upon  the  contract  for  the 
breach  thereof,  and  as  no  objection  was  made  in  the 
court  below,  or  is  made  here,  to  Stark's  separate  liability 
upon  the  contract,  the  damages  sustained  by  appellees 
on  account  of  its  breach  are  properly  a  set-off  in  the 
action  on  the  note.  Appellant's  second  instruction  was, 
therefore,  properly  refused  by  the  court. 

III.  The  testimony  upon  the  issue  of  the  existence  of  the 
contract  is  conflicting,  but  we  cannot  conclude  that  the  ver- 
8.  new  trial:  diet  was  not  the  result  of  a  sound  and  honest 

conflicting  6T*  •  *  •     ■%  1  t»    i        • 

idencc.  exercise  of  judgment  on  the  part  of  the  jury. 

The  court  below  very  properly  refused  to  disturb  the 
verdict. 

Affirmed, 
Vol.  XXIV.— 10 
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Dunton  v.  Woodbury. 

1.  Homestead:  abandonment.  Stronger  and  clearer  proof  of  the 
abandonment  of  a  homestead  is  required  where  the  lien  sought  to  be 
enforced  arose  during  actual  occupancy,  than  where  it  arose  when 
the  party  claiming  the  exemption  was  not  in  the  actual  possession. 
Davis,  Moody  &  Co.  v.  KeUey,  14  Iowa,  528. 

2.  LENGTH    OF    ABSENCE:    CASE    DISTINGUISHED.       While    the 

length  of  absence  from  the  homestead  is  not  conclusive  of  its  abandon- 
ment, yet,  where  there  are  no  circumstances  or  acts  of  the  party 
manifesting  an  intention  to  return  and  occupy  it  as  such,  the  length 
of  absence  becomes  an  important  fact  in  determining  that  question. 
The  case  of  Fyffe  v.  Been  (18  Iowa,  4),  distinguished  from  the  pres- 
ent one. 

8.  FACTS  HELD  SUFFICIENT  TO  SHOW  ABANDONMENT.     Absence 

from  the  homestead  for  about  three  years  without  there  being  mani- 
fested, pj  any  circumstances,  an  intention  to  return ;  repeated  offers 
to  sell  or  trade  it  during  that  time,  and  the  expression  of  an  inten- 
tion not  tjtaeturn  to  it ;  the  creation  of  the  debt  sought  to  be  enforced 
during  sucjti  absence,  and  the  giving  of  an  order  to  the  creditor  au- 
■r'**thorizing  him  to  collect  of  the  tenant,  to  whom  the  homestead  was 
^rented,  sufficient  rent  to  satisfy  it, — were  held  sufficient  to  show  an 
"■  ^abandonment,  and  to  render  the  place  claimed  as  a  homestead  liable 
to  the  creditor's  claim. 

'    Appeal  from  Marshall  District  Court. 
Tuesday,  Januabt  28, 

Suit  in  equity  to  enjoin  the  sale  of  an  alleged  home- 
stead under  execution.  The  plaintiff  was  formerly  the 
wife  of  one  Printz,  and  while  she  was  so,  and  on  the  13th 
of  May,  1857,  she  acquired  the  title  to  a  house  and  lot  in 
Marshalltown  —  the  property  in  controversy.  The  plaint- 
iff, with  her  husband,  Printz,  and  their  children,  lived 
upon  the  property  as  their  homestead,  for  about  two 
years  after  the  purchase.  They  then  rented  the  property 
in  controversy,  and  moved  to  Indiantown  in  Tama  county, 
and  remained  there  for  some  time,  but  precisely  how  long 
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is  not  shown ;  they  then  rented  and  moved  upon  a  farm 
in  Marshall  county,  some  eight  or  ten  miles  from  Mar- 
shalltown.  Shortly  after  their  removal  to  the  farm,  the 
then  husband  of  plaintiff  died,  leaving  three  children 
(boys),  who  continued  to  live  with  plaintiff  on  the  same 
farm.  On  the  16th  of  February,  1861,  and  while  the 
plaintiff  was  living  on  the  said  farm,  she  executed  to 
the  defendant,  "Woodbury,  a  promissory  note  for  fifty- 
five  dollars  and  thirty-two  cents.  The  consideration 
of  the  note  was  the  relinquishment  of  a  claim  against 
the  estate  of  her  deceased  husband  for  that  amount  for 
necessaries  furnished  the  family  in  his  life-time.  See 
Zawrence  v.  Smnamon  (present  term).  Upon  the  same 
paper  with  the  note  was  this  agreement :  "  I  hereby  agree 
that  G.  M.  Woodbury  shall  have  the  rent  of  my  house  in 
Marshall,  and  authorize  him  to  collect  the  same  to  the 
amount  of  the  above  note  and  interest,  with  the  exception 
of  the  taxes,  which  are  first  to  be  paid  out  of  said  re 
Marshall,  February  16, 1861."  *     ;',- ;  T.  „ 

In  February,  1862,  the  plaintiff  moved  back  frj£&**#jj> 
shalltown  and  took  possession  of  the  property^'  afl^kfliN     yff 
continued  to  reside  therein  with  her  children  fc£&dv&'^'  V** 
and  with  her  second  husband,  Solomon  Duntonj^MMhe^^gi»w^ 
summer  of  1862.  ^»  ^M  ^       J 

There  were  two  payments  made  upon  the  note  iinES^Jlj/^ 
and  one  in  1864 ;  and  in  April,  1865,  suit  was  brought^** 
on  the  note  before  a  justice  of  the  peace,  and  judgment 
recovered  upon  a  contested  trial,  for  twenty-nine  dollars 
and  twelve  cents,  beside  costs.  A  transcript  of  this  judg- 
ment was  filed  in  the  clerk's  office  of  the  District  Court 
of  Marshall  county,  and  execution  issued  thereon. 

This  suit  was  brought  against  the  sheriff  and  Wood- 
bury, to  enjoin  the  levy  and  sale  of  the  property  in 
controversy,  thereunder.  It  is  the  only  property  liable 
to  execution,  which  the  plaintiff  owns. 
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The  District  Court  rendered  a  decree  for  plaintiff  per- 
petually enjoining  defendants  from  levying  upon  or  selling 
said  property  for  the  satisfaction  of  said  judgment,  and 
for  costs  of  suit.    The  defendants  appeal. 

Boardman  &  Brown  for  the  appellants. 
Z.  TP.  Grisvxrtd  for  the  appellee. 

Cole,  J. —  The  sole  question  presented  in  this  case  is 
as  to  the  abandonment  of  the  homestead.  That  the 
i.hombbtbad:  property  in  controversy  was  once  the  home- 
iundonment  gtea(J  of  p]aintiff  ifl  not  denied.     That  the 

indebtedness  for  the  payment  of  which  it  is  sought  to  be 
subjected  was  contracted  while  the  plaintiff  was  not  in 
actual  possession  of  the  property,  is  also  admitted.  It 
has  been  held  by  this  court  that  it  requires  stronger  and 
clearer  proof  of  abandonment  when  the  lien  set  up  is 
claimed  to  have  attached  during  actual  occupancy,  than 
where  it  arises  when  the  party  claiming  the  exemption 
was  not  in  actual  possession.  Davis,  Moody  A  Co.  v. 
KeUey,  14  Iowa,  523. 

The  plaintiff  left  the  property,  rented  it  to  tenants 
and  was  out  of  the  actual  occupation  of  it  for  about 

% ,enRth    three  years.    During  this  time  she  had  no 

aMd£ttn-:  *tem  °f  personal  property  upon  the  premises, 
guided.         nor  -g  gke  Bj10wn  t0  have  been  upon  them  in 

person,  or  exercised  any  care  thereof.  In  these  particu- 
lars the  case  is  different  from  Fyffe  v.  Beers,  18  Iowa,  4. 
While  the  length  of  the  time  of  absence  from  a  home- 
stead is  not  conclusive  upon  the  question  of  abandonment, 
yet,  where  there  are  no  circumstances  or  acts  of  the  party, 
manifesting  a  purpose  to  return  and  occupy  it  as  a  home- 
stead, the  length  of  time  becomes  an  important  fact  in 
determining  the  question  of  intention  to  return. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1861  77 

Dunton  ▼.  Woodbury . 

It  is  proved  by  two  witnesses  beside  the  defendant 
Woodbury,  that  the  plaintiff  made  efforts  to  trade  or  sell 
the  property,  and  expressed  her  purpose  not  to  return 
and  occupy  it,  giving  as  a  reason  therefor  that  Marshall- 
town  was  not  a  good  place  to  raise  her  boys,  and  that 
she  desired  and  intended  to  live  and  keep  them  on  a 
farm.  It  is,  however,  probable  that  a  desire,  though 
often  expressed,  to  sell  or  trade  the  property,  would  not 
be,  of  itself,  proof  of  an  abandonment.  Nor  would  the 
expression  of  a  purpose  not  to  return  to  the  occupation 
of  the  property,  made  in  the  course  of  a  negotiation  fot 
its  sale,  be  conclusive  evidence  of  abandonment. 

But  in  this  case  there  are  facts  sufficient  to  render  the 

3. Acti     property  liable  to  the  payment  of  the  defend- 

t^thSfabSn-  ant's  claim.    These  facts  may  be  briefly  stated 

domnent  ^  follow8 . 

The  absence  from  the  homestead  for  about  three 
years,  without  there  being  manifested,  by  a  single  circum- 
stance or  act,  any  purpose  to  return  and  occupy  it  again* 
as  a  homestead.  The  repeated  offers  to  sell  or  trade  the 
property  for  a  farm,  and  the  frequeut  expression  of  her 
purpose  not  to  return  to  the  property — one  of  these 
being  made  to  the  defendant  "Woodbury  at  the  time  he 
took  the  note  which  became  the  basis  of  the  judgment  and 
executipn  thereon  sought  to  be  enjoined  by  this  action. 
The  giving  of  the  agreement  to  defendant  Woodbury, 
authorizing  him  to  collect  the  rent  sufficient  to  pay 
the  note,  thereby  indicating  that  defendant  might  look 
to  this  property  for  the  payment  of  his  claim.  These 
facts,  when  taken  in  connection  with  the  further  one, 
that  the  debt  was  created  while  the  plaintiff  was  not 
in  the  actual  possession  of  the  property,  make  such  a 
case  as,  in  our  opinion,  renders  the  property  liable  to  the 
execution. 

Whether  these  facts  would  make  it  liable,  if  the  debt 
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had  been  contracted  jvhile  plaintiff  was  in  the  actual 
occupancy  of  her  homestead,  we  need  not  now  determine. 

Reversed, 


Means  et  al.  v.  Hendershott  &  Bubton. 

Reward  i  abbest  bt  peace  officers.  Where  peace  officers  arrest  a 
criminal  for  whose  apprehension  a  reward  is  offered,  under  a  war- 
rant issued  by  a  magistrate  upon  the  information  of  a  third  party 
who  actually  discovered  the  criminal,  for  which  the  officers  receive 
their  full  legal  fees,  and  retain,  of  money  found  on  the  prisoner,  a 
sum  to  pay  their  expenses  in  delivering  him  to  the  sheriff  of  the 
county  where  the  crime  was  committed,  such  officers  are  not  entitled 
to  the  reward,  unless  clearly  included  within  the  terms  of  the  oJfor. 

Appeal  from  Wapello  District  Court. 
Tuesday,  January  28. 

Plaintiffs  claim,  that,  in  1860,  a  number  of  citizens 
of  Wapello  county  offered  a  reward  in  writing,  pledging 
therein  the  payment  of  $500  for  the  arrest  of  McComb, 
the  murderer  of  Laura  J.  Harvey ;  "  that  in  March,  1864, 
plaintiffs  found  the  said  McComb  in  Davenport,  arrested, 
brought  and  delivered  him  to  the  sheriff  of  "Wapello 
county,  where  the  murder  was  perpetrated,  and  where 
he  remained  until  tried,  sentenced  and  executed,  etc., 
whereby  they  were  entitled  to  the  reward,"  etc.  It  is 
further  stated  "  that  defendants,  claiming  to  act  under 
some  pretended  assignment  or  authority,  obtained  said 
subscription,  and  have  collected  thereon  said  reward,  and 
refuse  to  pay  the  same  over,"  etc. 

The  answer  is  in  denial,  and  also  avers  that  plaintiffs 
were,  at  the  time  of  the  alleged  arrest,  peace  officers ; 
made  the  same  in  the  line  of  their  duty,  under  a  warrant 
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issued  on  information  filed  by  one  Cleaveland,  who  dis- 
covered McComb,  and  caused  his  arrest  and  apprehen- 
sion, and  who  was  thereby  entitled  to  said  reward,  and 
being  so  entitled,  transferred  his  right  therein  to  defend- 
ants, whereby  they  were  entitled  to  receive  and  collect 
the  same,  etc. 

Trial  to  the  court,  judgment  for  defendant,  and  plaint- 
iffs appeal. 

SHles,  Hutchison  &  Dixon  for  the  appellants. 

Hendershott  &  Burton  for  the  appellees. 

Weight,  J.  —  The  only  point  made  in  appellants'  argu- 
ment is,  that,  under  the  testimony,  the  judgment  should 
have  been  in  their  favor. 

Under  the  proof,  we  are  inclined  to  the  opinion,  that 
plaintiffs,  two  of  them  at  least,  arrested  McComb,  as 
peace  officers,  under  a  warrant  issued  by  a  magistrate  on 
the  information  filed  by  Cleaveland ;  that  they  were  paid 
their  full  legal  fees  therefor,  and,  in  addition,  retained  for 
their  expenses,  in  delivering  him  to  the  sheriff  of  Wapello 
county,  fifty  dollars  found  on  the  person  of  the  prisoner ; 
that  Cleaveland  actually  discovered  the  murderer,  and 
caused  his  arrest.  And,  thus  believing,  we  hold,  that, 
unless  the  terms  of  the  offered  reward  clearly  included 
plaintiffs,  or  persons  acting  as  they  were,  this  judgment 
was  right. 

The  record  recites,  that  plaintiffs  offered  in  evidence 
this  "  subscription  list  or  reward,"  but  it  is  not  embodied 
in  the  record,  nor  its  contents  or  conditions  in  any  other 
manner  brought  to  our  attention.  We  cannot  say,  that 
persons  acting  as  plaintiffs  were  clearly  included  in  its 
terms.  Indeed,  we  do  not  know  but  that  its  terms 
expressly  excluded  officers  acting  under  process.     We 
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cannot  presume  a  state  of  facts  to  show  error.  Presump- 
tions are  to  be  indulged  in  support  of,  but  not  against,  a 
judgment.  If  plaintiffs  had  no  right  to  the  reward,  it 
matters  not  what  the  rights  of  Oleaveland  or  his  Assignees, 
the  present  defendants,  may  be. 

Affirmed. 


Lawrence  v.  Sinnamon  et  ux. 

1.  limitation,  statute  of:  demurrer.  If  a  petition  shows  affirmatively 
that  its  coarse  of  action  is  barred  by  the  statute  of  limitations,  the 
objection  may  be  taken  advantage  of  by  demurrer.  Rev.  §§  2961, 


husband  and  wifb  :  family  necessaries.  In  an  action  com- 
menced in  1866,  against  a  husband  and  wife  for  the  price  of  necessa- 
ries chargeable,  under  §  2507  of  the  Rev.,  upon  the  property  of  both, 
the  petition  averred  the  following  facts,  and  thereupon  asked  judg- 
ment :  That  between  April,  1857,  and  January,  1858,  plaintiff  sold 
to,  and  charged  in  the  name  of,  the  husband  certain  articles  of  neces- 
saries for  the  use  of  the  family ;  that  in  January,  1858,  he  received 
from  the  husband  his  note  for  the  amount  of  the  account,  not  as  pay- 
ment thereof,  but  merely  to  change  the  form  of  evidence,  and  balance 
his  books  in  accordance  with  the  usual  custom  of  merchants.  Demur- 
rer to  the  petition,  on  the  ground,  that  it  appeared  therefrom,  that 
the  cause  of  action  was  barred  by  the  statute  of  limitations.    Held, 

1.  That,  as  to  the  husband,  the  action  was  taken  out  of  the  stat- 
ute by  his  written  promise  to  pay. 

2.  That,  as  to  the  wife,  the  husband,  being  the  head  of  the  family, 
was  not  only  authorized  to  make  the  purchase  in  his  own  name, 
but  to  change  the  form  of  evidence  of  the  indebtedness  arising  there- 
from, by  executing  his  note  for  the  account,  and  that  thereby  the 

>  was  taken  out  of  the  statute  as  well  to  her  as  to  the  husband. 


Appeal  from   Wapello  District  Court. 

Tuesday,  January  28. 

This  action  was  commenced  November  15, 1866.     The 
petition  makes  this  case :    From  April,  1857,  to  January, 
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1858,  plaintiff  sold  to  the  defendant,  Thomas  Sinnamon, 
goocfe  and  merchandise  as  per  account  annexed,  some  to 
the  husband,  some  to  the  wife,  bnt  all  were  purchased 
and  received  for  the  use  of  the  family  of  defendants ;  were 
necessaries,  were  thus  used,  the  expense  thereof  was  a 
family  expense,  within  §  2507  of  the  Revision,  and  prop? 
erly  chargeable  upon  the  property  of  both ;  that  these 
articles  were  charged,  in  accordance  with  the  usual  custom 
of  merchants,  to  the  husband,  and  in  accordance  with  a 
like  custom  in  balancing  the  books,  plaintiff,  as  evidence 
of  said  indebtedness,  in  January,  1858,  took  the  husband's 
note  for  the  amount  of  said  account,  not  as  payment,  nor 
with  that  intention,  nor  that  it  should  operate  as  a  release 
of  plaintiff's  rights  or  defendant's  liability,  but  merely  to 
change  the  form  of  evidence  of  said  indebtedness.  The 
claim  is  for  judgment  against  both  defendants. 

Defendants  demurred,  because  it  appeared  affirmatively, 
from  the  petition,  that  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations.  This  demurrer  was 
sustained,  and  plaintiff  appeals. 

Stile*  <jk  Hutchison  for  the  appellant. 
Hendershott  &  Burton  for  the  appellee. 

Wbight,  J. — If  the  petition  shows  affirmatively  that 
the  cause  of  action  is  barred,  then,  under  the  statute,  the 
i.  LmiTATioK,  objection  may  be  taken  advantage  of  by  de- 
d^ESi!*'    murrer.  Eev.  §§  2961,  2962. 

We  then  inquire,  does  this  affirmatively  appear  ?  As  to 
the  husband,  we  answer  most  unhesitatingly,  clearly  not. 
%  — hatband  Plaintiff  counts  upon  the  facts,  and  this  was 

and  wife :  lam- 

ii7  necessaries,  needful  to  show  the  wife's  liability.  But, 
though  the  last  item  of  the  account  is  dated  in  January, 
1858,  and  though  without  more  the  action  would  have 
been  barred  in  July,  1863  (§  2740,  Eev.  01.  3),  it  must  be 
Vol.  XXIV.— 11 
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remembered  that  the  husband,  in  1863,  promised  in 
writing  to  pay  the  very  debt,  and  the  remedy  was,  there- 
fore, not  barred  as  against  him,  at  least,  for  ten  years  from 
the  writing  of  that  note.  As  to  him,  the  case  stands  as 
though  he  had  made  a  new  promise  to  pay  any  other 
indebtedness,  whether  the  prior  promise  was  implied  or 
express,  verbal  or  in  writing.  And  this  is  true,  whether 
it  did  or  did  not  operate  to  satisfy  the  pre-existing  debt. 

But  manifestly  the  important  question  is,  whether 
plaintiff's  remedy  against  the  wife  is  barred  by  the 
statute.  And  here,  also,  we  feel  constrained  to  hold  that 
the  court  below  errred. 

By  §  2507  of  the  Revision,  it  is  declared  that  the  ex- 
penses of  the  family,  the  education  of  the  children,  and  such 
other  obligations  as  come  within  the  equity  of  the  pro- 
vision, are  chargeable  upon  the  property  of  both  husband 
and  wife  or  either  of  them,  and  in  relation  thereto  they 
may  be  sued  jointly,  or  the  husband  separately.  The 
prior  section  provides  that  the  husband  is  not  liable  for 
the  separate  debts  of  the  wife,  nor  is  her  separate  prop- 
erty liable  for  his  debts ;  but  the  separate  debts  of  the 
wife,  thus  referred  to,  include  only  contracts  made  in  rela- 
tion to  her  separate  property  or  such  as  purport  to  bind 
herself  only.  But,  because  the  expenses  of  the  family  and 
the  education  of  the  children  should,  to  the  extent  of 
their  property,  be  met  by  each,  the  legislature  has  pro- 
vided, that,  for  just  such  expenses,  their  property  shall  be 
chargeable.  Not  that  the  wife  is  liable  generally,  though 
the  husband  is,  but  that  the  property  is  liable.  And  here 
we  remark,  that*  there  is  no  objection  that  the  petition 
seeks  a  general  judgment  against  the  wife.  Nor  is  it  sug- 
gested that  there  is  nothing  to  show  that  she  has  property 
upon  which  this  debt  should  be  a  charge.  The  only  point 
made  is  that  the  claim  is  barred.  The  husband  is  the 
head  of  the  family.    He  determines  primarily  what  is 
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needed  for  it.  He  buys,  furnishes,  contracts  debts,  all  in 
his  own  name,  for  the  support  and  welfare  of  the  family. 
Her  name  need  not  be  known.  In  the  absence  of  fraud 
and  collusion  between  the  creditor  and  the  husband,  or 
some  other  circumstances  giving  to  the  wife  peculiar 
equities,  these  debts,  though  contracted  by  the  husband, 
to  the  extent  of  their  property,  bind  both ;  and  his  acts, 
agreements  and  promises,  are  alike  obligatory  upon  both. 

If  he  contracts  a  debt  tor  the  education  of  the  children, 
and  gives  his  note  payable  three  years  thereafter,  the  cause 
of  action  accrues  as  against  both  at  the  maturity  of  the 
note,  and  not  at  the  time  the  debt  was  contracted.  So 
if  he  buys  flour,  meal,  sugar,  coffee,  butter  and  other 
articles,  and  shall,  at  the  time  of  obtaining  the  credit, 
promise  to  pay  in  one,  two  or  three  years  thereafter,  the 
statute  does  not  run  as  to  either,  until  the  time  of  pay- 
ment expires.  And  the  same  is  true  where  he,  after  the 
articles  or  goods  are  furnished,  gives  his  promise  to  pay ; 
the  maturity  of  this  promise  being  the  time  when  the 
cause  of  action  accrues.  These  expenses  are  in  the  nature 
of  equitable  charges  upon  the  property  of  each.  The 
fact  that  the  form  of  evidence  of  the  indebtedness  is 
changed  from  an  account  to  a  note  makes  no  difference, 
unless,  indeed,  there  was  an  agreement  or  understanding 
that  the  creditor  looked  alone  to  the  husband — a  fact 
which  is  expressly  rebutted  by  the  averments  of  the 
petition.  It  is  not  unlike  a  mortgage  executed  by  hus- 
band and  wife  to  secure  the  note  of  the  husband.  The 
renewing  of  the  note  by  the  husband  does  not  discharge 
the  lien.  Nor  in  such  a  case  would  the  statute  run  in 
favor  of  either  from  the  maturity  of  the  first  note,  but  of 
the  new  one. 

Our  law  is  liberal  in  protecting  the  rights  of  the  wife, 
in  relation  to  her  property  real  and  personal.  But  it  has 
not  gone  so  far  as  to  abolish  the  headship  of  the  family, 
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nor  to  take  from  the  husband  the  right  to  exercise  his  best 
judgment  and  discretion  in  the  management  of  his  affairs. 
They  are  alike  interested  in  the  education  of  the  children 
and  for  the  support  of  the  family.  For  the  expenses 
thereof  it  is  both  right  and  proper  that  the  property  of 
each  or  both  should  be  liable.  She,  as  a  rule,  must  be 
governed  by  his  contracts  in  relation  to  these  matters. 
The  law  does  not  contemplate  the  consent  and  action  of 
both/  The  merchant,  grocer,  miller  or  teacher  need  not 
wait  until  she  joins  with  him  in  the  request  for  credit,  or 
before  making  a  contract  to  furnish  articles  for  the  family 
or  the  education  of  their  children.  But  they  may  con- 
tract with  him  £fe  one/whosq  being  is  not  merged  in  that 
of  his  wife,<eand  whose'  contracts,  within  the  provisions  of 
the  statute  <arp  changeable-  upon  the  property  of  both. 
And  if  Jie  itf  gopc]  faith  obtains  an  extension  of  time  for 
the  payment  of 'such  any  indebtedness,  she  is  entitled  to 

jr*1  whatever  advantage  he  thtis. gains,  and  must  as  a  rule  be 

I     held  to  the  same  rtm&lies  and  defenses. 

*..    ;  Keversed. 


Stephenson  v.  Walden  et  al. 

Amrignmrnit;  of  account  against  county:  attachment  of  county 
warrant  :  notice.  The  levy  of  an  attachment  upon  a  county  war- 
rant  in  the  hands  of  the  clerk  of  the  District  Court,  issued  upon  an 
account  of  the  defendant  against  the  county,  but  which,  at  the  time 
of  the  levy,  he  had  assigned  for  a  valuable  consideration  to  a  third 
party,  of  which  the  clerk  received  notice  before,  but  the  plaintiff  not 
until  after,  the  levy,  gives  to  the  attaching  creditor  no  right  on  the 
warrant  as  against  such  third  party.  The  creditor  in  such  case 
acquires  by  his  levy  no  greater  interest  than  the  debtor  had  in  the 
property  attached. 
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Stephenson  v.  Walden. 

Appeal  from  Appanoose  District  Court. 
Wednesday,  January  29. 

The  plaintiff  Robert  Stephenson,  brought  suit  before  a 
justice  of  the  peace,  against  Joseph  Walden,  upon  an 
account,  and  caused  an  attachment  to  be  issued,  which 
was,  on  the  6th  day  of  August,  1867,  levied  upon  a  county 
warrant,  issued  by  Appanoose  county  in  favor  of  Joseph 
Walden,  for  thirty-three  dollars ;  the  sheriff  levying  the 
writ  received  the  warrant  from  the  clerk,  and  receipted 
to  him  therefor.    After  this  levy,  to  wit,  August  13, 1867, 
Bradley  &  Campbell  filed  their  petition  as  inter  venors, 
showing  that  the  county  warrant  was  issued  to  said  Wal- 
den for  his  services  in  assessing  Lincoln  township  in  said, 
county,  and  that  Walden,  on  the  26th  c 
1867,  assigned,  in  writing,  his  account  for  sa 
them,  of  which  they  notified  the  clerk; 
warrant  was  issued  in  payment  of  the  a 
justice  of  the  peace  rendered  judgment  in 
plaintiff,  against  Walden,  for  the  account 
subjected  the  county  warrant  to  the  payme 

also  dismissed  the  petition  of  the  intervene. ~, 

dered  judgment  against  them  for  the  costs  thereof.  The 
interveners  appealed  to  the  District  Court,  where  judg- 
ment was  rendered  in  their  favor. 

From  this  last  judgment  the  plaintiff  appeals  to  this 
court. 

Withrow  &  Wright  for  the  appellant. 

Amos  Harris  for  the  appellees. 

Cole,  J.  —  The  District  Court  found  as  facts,  that  Wal- 
den did  assess  Lincoln  township  for  1867,  and  the  county 
owed  him  for  that  service ;  that,  on  the  25th  day  of  April, 
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1867,  he  made  out,  swore  to  and  filed  with  the  clerk,  his 
account  therefor ;  that  on  the  next  day,  April  26,  1867, 
Bradley  <fe  Campbell  bought  the  account  of  Walden,  and 
paid  him  full  value  therefor,  and  received  from  him  an 
order  in  writing  upon  the  clerk  for  the  amount  due  him 
for  his  said  services ;  that,  before  the  levy  of  the  attach- 
ment, Bradley  <fe  Campbell  notified  the  clerk  of  their 
right  to  the  warrant ;  that  the  writ  of  attachment  in  favor 
of  plaintiff  was  levied  upon  the  warrant  on  the  6th  day 
of  August,  1867,  and  that  plaintiff  had  no  notice  of 
Bradley  &  Campbell's  claim  to  the  warrant,  until  after 
the  levy.  The  District  Court,  upon  these  facts,  rendered 
judgment  in  favor  of  the  interveners,  Bradley  &  Camp- 
bell. This  judgment,  upon  the  authority  of  Allison  et  al. 
v.  Barrett  (16  Iowa,  278),  and  Thomas  v.  HiUhouse  (17 
id.  67),  must  be  affirmed.  At  the  time  of  the  levy  of  die 
writ  of  attachment,  the  defendant  therein,  Joseph  Walden, 
was  not  the  owner  of  the  warrant,  and,  by  the  levy,  the 
attaching  creditor  only  acquired  the  interest  of  his  debtor 
therein.  Drake  on  Attachment,  §  223.  What  would 
have  been  the  effect,  upon  the  rights  of  the  parties,  of  a 
sale  under  the  attachment  proceedings  before  any  claim 
to,  or  notice  by,  Bradley  <fe  Campbell,  of  their  interest  in 
the  warrant,  we  need  not  determine.  They  have  been 
diligent  in  the  assertion  of  their  rights,  and  made  their 
claim  before  the  plaintiff  had  advanced  any  consideration 
or  changed  his  position  by  reason  of  the  seizure  of  the 
warrant  under  his  attachment.  Their  rights  accrued 
prior  to  the  plaintiff's  and  are  paramount  to  his. 

Affirmed. 
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The  State  v.  Munzenmaier.* 

1.  Grand  jury:  irregularity  in  record:  bystanders.  Where  the 
record  shows  that  the  sheriff  brought  "  into  court  fifteen  good  and 
lawful  men  to  serve  as  grand  jurors/'  eight  of  whom  were  different 
persons  from  those  named  in  the  precept,  it  is  not  error  to  overrule 
a  motion,  based  on  this  oondition  of  the  record,  to  set  aside  an 
indictment  found  by  such  grand  jury,  when  it  appears  that  those 
returned  not  named  in  the  precept  were  selected  from  the  bystand- 
ers upon  the  failure  of  that  number  named  in  the  precept  to  appear. 

2. record  :  nunc  fro  tunc  order.    And  in  such  case  a  nunc 

pro  tunc  order  may  be  made  at  a  term  subsequent  to  that  at  which 
the  indictment  was  found,  showing  that  the  panel  was  thus  filled. 

3.  Intoxioating  liquor:  evidence  :  indictment.  Proof  of  the  sale 
of  intoxicating  liquor  at  the  place  and  within  the  time  named  is 
presumptive  evidence  of  the  commission  of  the  offense  in  an  indict- 
ment for  nuisance,  under  the  eighth  section  of  the  act  for  the  suppres- 
sion of  intemperance  (Rev.  §  1564),  which  charges  that  defendant 
not  only  kept  intoxicating  liquor  with  intent  to  sell,  but  $oid  the  same. 

4 evidence.    On  the  trial  under  an  indictment  based  on  said 

section,  a  witness  stated  that  what  he  knew  about  the  location  of 
the  building  named  in  the  indictment,  he  obtained  from  the  record, 
but  also  testified,  that,  from  his  examination  of  the  city  plat,  and  his 
familiarity  with  the  lots  and  blocks  in  the  neighborhood  of  defend- 
ant's saloon,  he  was  able  to  fix  it  upon  the  lot  described.  It  was 
urged  in  an  instruction  offered  by  defendant,  that,  under  these  cir- 
cumstances, the  record  was  the  best  evidence  and  should  have  been 
produced.  Held,  first,  that  the  record  was  not  the  best  evidence. 
Second,  that  if  it  were,  the  question  could  not  be  raised  for  the 
first  time  in  the  instructions. 

5. nuisance  :  amount  OF  finb.    In  an  indictment  for  nuisance 

under  said  section  (1564  of  the  Revision)  it  is  not  necessary  to  show 
that  defendant  has  been  previously  convicted,  to  justify  a  fine 
exceeding  twenty  dollars.  Section  1562  of  the  Revision  does  not 
apply  to  a  prosecution  of  this  kind. 

6.  Criminal  laws  judgment  by  agreement.  The  fact  that  there 
were  several  indictments  pending  in  the  court  below  against  other 
defendants  for  a  similar  offense,  and  that,  after  a  verdict  of  guilty 
was  rendered  in  the  case  at  bar,  an  agreement  that  the  same  entry 
should  be  made  in  the  other  cases,  and  the  case  at  bar  be  appealed, 
and  all  the  others  abide  the  decision  in  it,  does  not  invalidate  the 
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conviction  in  the  case  actually  tried.  Whether  the  conviction* 
entered  in  the  other  cases,  pursuant  to  the  agreement,  would  be 
valid,  qttere. 

Appeal  from  Polk  District  Court. 

Wednesday,  January  29. 

Defendant  was  indicted  under  the  eighth  section  of 
"  the  act  for  the  suppression  of  intemperance."  At  the 
July  Term,  1866,  of  the  Polk  District  Court,  he  was  tried 
and  convicted  -—  fined  $200,  and  now  appeals.  For  fur- 
ther facts  see  the  opinion. 

J.  M.  Elhoood  with  Fvnch,  Clwrk  A  Bice,  for  the 
appellants. 

*Hewry  0'{^nw,.  Attorney-General,  for  the  State. 

j/ Weight,  'JT-^I.  It  appears  that  this  indictment  was 
fpnnd  in  January,  1866.  In  November,  1865,  the  clerk 
-^  ~l '^bucd jtot:  i88116^  h*s  precept  to  the  sheriff,  commanding 
^"?SSS1?'byr-ln  ^™  t0  summon  fifteen  persons  by  name  to 
eunden.  gerve  as  a  grand  jury  for  the  year  commencing 
the  then  next  January.  At  the  January  Term,  when 
this  indictment  was  found,  the  record  shows  that  the 
sheriff  brought  into  court  "  fifteen  good  and  lawful  men 
to  serve  as  grand  jurors,"  eight  of  them  being  other  and 
different  persons  from  those  named  in  the  precept.  De- 
fendant moved  to  set  aside  the  indictment,  because  the 
grand  jury  were  not  selected  or  summoned  as  required  by 
law ;  because  the  sheriff  had  no  precept,  and  because  the 
sheriff  returned  other  persons  than  those  named  in  the 
precept.  This  motion,  upon  the  evidence  above  stated, 
was  overruled.  In  deciding  it,  however,  the  judge  stated 
that  he  had  a  recollection,  that,  at  the  said  January  Term, 
several  of  the  jurors  drawn  and  summoned  did  not  appear, 
and  that  their  places  were  filled  by  the  sheriff  from  the 
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bystanders,  and  the  court  thereupon  upon  its  own  motion 
and  knowledge  of  the  facts  directed  the  clerk  to  make  a 
nunc  pro  tunc  order,  showing  in  substance  that  eight  of 
the  persons  named  in  the  sheriff's  precept  failed  to  appear 
though  called,  and  that  the  panel  was  filled  by  the  sheriff 
by  those  named  in  the  former  order  in  connection  with 
those  who  answered  to  their  names.  In  this  condition 
of  the  record  it  is  objected  that  the  court  erred  in  over- 
ruling the  motion  to  set  aside  the  indictment  upon  the 
evidence  offered  before  the  entry  of  the  rwmc  pro  tunc 
order ;  that  it  was  error  to  make  that  entry,  and  that  with 
it  the  ruling  was  still  erroneous. 

What  is  meant  by  the  objection  that  the  sheriff  had  no 
precept,  we  do  not  understand.    He  had  a  precept  fully  ^  *^ 
complying  with  section  2733  of  the  Revision,  and  thftf    .„.  <-.  r^^*5^ 
very  precept  the  defendant  offered  in  evidence  in  dtfppojrt     *  "      <f  x  \ 
of  his  motion.    The  suggestion,  in  argument,  that>flhfe?  -  ,vX"      t£/ 
sheriff  failed  to  make  any  return  of  his  doings  unde^the7   Vi<J*Vl  \%J 
process,  is  equally  without  force.     The  return  itself  ^kjj^  &j^N         a 
not  called  for,  its  sufficiency  as  such  was  not  in  issue,  amL. ,  "  ^>  J£  >'' 
if  conceded  it  would  make  no  difference.    For,  after  all,    ^ff!ir^tix^ 
the  question  is,  whether  there  was  such  a  departure  from 
the  law  in  the  selection  of  the  grand  jury,  as  to  justify  the 
court  in  setting  aside  this  indictment. 

It  is  needless  to  inquire  whether,  without  the  aid  of  the 
corrected  record,  this  motion  should  have  been  sustained. 
For,  if  properly  made,  it  is  but  the  entry,  of  record,  of 
the  facts  as  they  existed  at  the  time  the  motion  was 
decided,  and  for  the  purpose  of  the  present  inquiry  it 
must  be  treated  as  though  then  made.  And  if  properly 
made  the  question  is  of  easy  disposition. 

The  objection  to  it  is,  that  it  was  made  at  a  subsequent 

term,  and  that  this  could  only  be  done  to  correct  an  evi- 

i. — ncord:   dent  mistake  (Rev.  2667).    We  do  not,  how- 

fftfer.  ever,  understand    that  this  order  alters  or 

Vol.  XXIV.— 12 
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changes  a  prior  one.  It  surely  is  not  in  conflict  with  it, 
but  rather  explains  it  The  sheriff,  it  will  be  remembered, 
brought  into  court  fifteen  men.  But  how  ?  Not  neces- 
sarily upon  his  precept.  Not  only  so,  but  we  cannot  say, 
all  the  facts  being  before  the  court,  but  that  the  mistake, 
if  one,  was  evident ;  just  such  as  the  law  contemplates 
may  be  amended  or  altered.  Without  the  correction  we 
think  the  motion  was  properly  overruled.  With  it,  there 
is  no  semblance  of  error. 

II.  The  instructions  given  and  objected  to  are,  for  the 
most  part,  identical  with  those  passed  upon  in  The  State 
s  ihtoxkjat-    v#  Bantghmam  (20  Iowa,  497) ;  Same  v.  Chri- 

SSSJJST8    *enhause  (id.  228);   Same  v.   Cfcrny  (id.  82). 

indictment  j^  addition  t(>  what  is  said  in  those  cases,  we 
remark  that  the  indictment  charges  that  defendant  not 
only  kept  intoxicating  liquors  with  intent  to  sell,  but  sold 
the  same,  at  the  place  named.  An  instruction,  therefore, 
that  proof  of  the  sale  at  the  place  and  within  the  time 
named  is  presumptive  evidence  of  the  commission  of  the 
offense  charged,  is  in  the  exact  language  of  the  statute. 
Whether  proof  of  the  sale  would  be  presumptive  evidence 
of  the  intent  to  sell,  we  need  not  inquire.  And  that  this 
is  the  correct  view  of  the  record  is  further  shown  by 
defendant's  first  instruction  which  was  given,  and  which 
charged  that  there  could  be  no  conviction  "  without  proof 
of  the  sale  or  keeping  with  intent  to  sell" 

A  witness,  without  objection,  stated,  that,  what  he  knew 
about  the  location  of  the  building  named  in  the  indict- 
4.  —  ment,  he  obtained  from  the  record,  and  yet 

evidence:  ; '  .        .  *   <•         . 

instructions,  testined,  that,  from  an  examination  of  the  city 
plat,  and  his  familiarity  with  the  location  of  lots  and 
blocks  in  the  neighborhood  of  defendant's  saloon,  he  was 
able  to  fix  it  upon  the  lot  described.  An  instruction 
under  such  circumstances,  that  the  record  was  the  best 
evidence,  and  should  be  produced,  otherwise  defendant 
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must  be  acquitted,  was  very  properly  refused.  It  is  not 
the  best  evidence  in  the  first  place,  and  if  it  was,  the 
question  could  not  be  made  for  the  first  time  in  the 
instruction. 

III.  Defendant  was  fined  two  hundred  dollars.  It  is  now 
objected  that  there  was  no  evidence,  that  this  was  a  third 
5.  —  or  other  than  a  first  conviction,  and  that  there- 

nniMnce  i 

amount  of  flue,  fore,  under  the  law,  the  fine  could  not  exceed 
twenty  dollars.  The  indictment,  however,  is  under  sec- 
tion eight,  and  not  section  six  of  the  act,  and  in  it  there  is 
nothing  said  about  a  first,  second  or  third  conviction. 
Offenders  thereunder  are  guilty  of  a  nuisance,  and  may  be 
prosecuted  and  punished,  in  the  manner  provided  by  law. 
IY.  It  seems  that  there  were  eight  other  cases  pending 
in  the  District  Court,  against  other  defendants  for  a  similar 
a.  cmmihal  offense.  This  and  one  other  were  tried  — 
judgment  by  v©r<Hcts  of  guilty  returned,  and  then  it  was 
agreement,  agreed  that  the  same  entries  should  be  made 
in  the  others ;  that  this  case  should  be  appealed,  and  all 
the  others  abide  the  decree  in  this.  Counsel  now  suggest, 
upon  the  authority  of  Cancemi  v.  The  People  (18  N.  T. 
128),  that  the  judgments  thus  entered  by  agreement,  with- 
out trial  or  conviction,  are  utterly  void,  and  asks  us  to  so 
decide.  The  only  case  before  us,  however,  is  that  against 
the  one  defendant  Munzenmaier,  who  was  regularly  tried 
and  convicted.  What  course  may  be  taken  with  the 
other  judgments,  in  view  of  the  objection  above  suggested, 
we  have  no  means  of  knowing.  It  is  sufficient  to  decide 
the  case  before  us,  and  it  will  be  time  enough  to  dispose 
of  the  others  when  properly  appealed,  if  in  fact  any  thing 
shall  remain  for  determination,  in  view  of  the  agreement 
and  the  order  now  made  that  this  judgment  stand 

Affirmed. 
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Thornburg  v.  I^bomsteld  and  Bromfield,  Executors.* 

Oontraot:  vkbbal  fob  sale  of  lakd  :  equity.  To  justify  a  court  of 
equity  in  ordering  the  specific  performance  of  a  verbal  contract  for 
the  sale  of  real  estate,  such  contract  should  be  clearly  established 
by  the  evidence.  The  facts  which  were,  in  the  present  case,  held 
insufficient  to  establish  a  contract  of  this  character,  stated  and  dis- 
cussed by  Colb,  J. 

Appeal  from  Dallas  District  Court. 
Wednesday,  January  29. 

Strotheb  Bromfield  and  Jesse  Bromfield,  Jr.,  as  execu- 
tors of  the  last  will  of  Jesse  Bromfield,  Sen.,  deceased, 
late  of  Randolph  county,  Indiana,  brought  their  action  by 
ordinary  proceedings  against  Levi  Thornburg,  in  the  Dis- 
trict Court  of  Dallas  county,  for  the  recovery  of  the  pos- 
session of  320  acres  of  land  in  sections  one  and  two  of 
townships  eighty-one,  range  twenty-eight,  in  said  county. 
The  defendant  therein,  Levi  Thornburg,  filed  his  answer, 
setting  up  an  affirmative  equitable  defense. 

Afterward,  Levi  Thornburg  brought  his  action  by 
equitable  proceedings,  in  the  same  court,  against  Strother 
Bromfield  and  Jesse  Bromfield,  Jr.,  as  executors  of  the 
last  will  of  Jesse  Bromfield,  Sen.,  deceased.  The  cause 
of  action  was  the  same  as  that  upon  which  the  equitable 
defense  was  based,  but  it  was  stated  in  the  petition  with 
greater  particularity  and  more  in  detail.  The  said  Thorn- 
burg, by  his  equitable  action,  seeks  a  specific  performance 
of  an  alleged  parol  contract  for  the  sale  and  purchase  of 
the  identical  land  for  the  recovery  of  the  possession  of 
which  the  Bromfield  executors  brought  their  ordinary 
action.  The  plaintiff,  Thornburg,  claims,  that,  in  April, 
1864,  he  made  a  parol  contract  with  the  defendant 
Strother  Bromfield,  as  executor,  etc.,  for  the  purchase  of 
the  land  in  controversy ;  that,  at  the  time  of  the  making 
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of  the  contract,  all  the  parties  resided  in  Eandolph 
county,  Indiana,  where  the  contract  was  made ;  that,  after 
their  first  interview,  Thornburg  came  to  Iowa  and  looked 
at  the  land ;  that,  upon  his  return,  the  contract  was  con- 
cluded, whereby  Thornburg  was  to  have  the  land  for 
whatever  three  disinterested  men  living  in  its  vicinity 
and  selected  by  the  parties  would  appraise  it  at ;  one-third 
the  purchase  price  was  to  be  paid  down,  and  one-third 
each  in  nine  and  eighteen  months ;  if  the  land  should  be 
appraised  at  five  dollars  per  acre  or  less,  Thornburg  was 
to  pay  five  dollars,  but  if  appraised  at  five  dollars  or 
more,  he  was  to  pay  the  appraisement  price;  that  Thorn- 
burg left  and  came  to  Iowa,  and  took  possession  of  the 
lands  in  four  days  after  the  contract,  and  under  and  pur- 
suant to  it ;  the  deed  was  to  be  handed  in  three  or  four 
weeks  to  a  relative  of  his,  who  was  to  hand  over  the 
money  and  notes. 

On  motion  of  Thornburg,  the  ordinary  action  by  the 
executors  against  him  was  transferred  to  the  equity 
docket,  and  consolidated  with  his  equitable  action  against 
the  executors.  The  causes  were  tried  together,  and  the 
District  Court  found  for  the  plaintiff  Thornburg ;  decreed 
specific  performance  of  the  parol  contract,  and  rendered 
judgment  for  him  in  the  ordinary  action  for  the  posses- 
sion.   The  executors  appeal. 

Williamson  <b  St.  John  for  the  appellants. 

C.  C.  JVburse  and  J.  B.  Reed  for  the  appellee. 

Cole,  J.  —  The  respective  counsel,  in  their  oral  argu- 
ments, discussed,  with  learning  and  ability,  certain  legal 
questions  involved  in  the  different  hypotheses  of  fact  dis- 
closed by  the  testimony ;  such  as  the  power  of  the  exe- 
cutors, under  the  language  of  the  will,  to  sell  and  convey 
the  real  estate  in  controversy ;  the  authority  of  one  exeo- 
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utor,  both  having  qualified  and  being  still  alive,  to  make 
the  alleged  contract,  the  other  executor  manifesting  a 
purpose  to  take  no  part  in  the  disposition  of  this  particu- 
lar and  other  real  estate  situated  in  Iowa,  etc. 

But  preliminary  to  these  legal  questions,  is  the  one  of 
fact,  whether  there  is  established  by  the  evidence,  a  con- 
coktraot:       tract  for  the  sale  and  purchase  of  the  land  in 

verbal  for  sale  ---.  x  ,    .       _  .    . 

ofUnd:  equity,  controversy.  We  are  agreed  m  the  opinion 
(not  without  some  hesitation  and  doubt  on  the  part  of  the 
writer)  that  the  plaintiff  has  failed  to  establish  the  alleged 
contract  by  such  evidence  as  will  justify  a  court  of  equity 
in  specifically  enforcing  it.  We  need  state  only  a  few  of 
the  leading  thoughts  resulting  in  this  conclusion.  The 
fact  that  there  was  a  contract  of  sale  is  testified  to  only 
by  the  plaintiff  and  one  witness,  and  they  differ  as  to  its 
terms ;  one  testifying  that  the  payments  were  to  be  in 
cash,  one-third  down,  and  one-third  each  in  nine,  and 
eighteen  months;  and  the  other,  that  the  land  was  to  be 
paid  for  at  once  upon  delivery  of  deed,  one-third  in  cash, 
and  the  other  two-thirds  in  promissory  notes,  executed  to, 
and  held  by,  plaintiff  upon  third  parties. 

Against  this,  we  have  the  testimony  of  the  defendant 
Strother  Bromfield,  with  whom  the  alleged  contract  is 
claimed  to  have  been  made,  that  he  never  did  make  any 
contract  for  the  sale  of  the  land  to  plaintiff. 

We  have  also  the  testimony  of  two  other  witnesses 
who  were  present  at  the  time  the  plaintiff  and  his  wit- 
ness testify  the  contract  was  made,  and  they  both  testify 
in  direct  and  positive  terms  that  no  such  contract  was 
made.  A  critical  analysis  of  all  the  evidence,  however, 
discovers  a  doubt  as  to  whether  the  defendant's  witnesses 
testify  of  the  same  conversation  in  which  the  plaintiff 
claims  the  contract  was  made;  but  the  defendant  and 
his  witnesses  verify  it  to  be  the  same.  If  it  be  the  same, 
then  it  is  very  clear  that  the  weight  of  evidence  is,  that 
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no  such  contract  was  made ;  if  it  be  another  conversation, 
however,  still  it  leaves  the  plaintiff  without  that  clear- 
ness and  certainty  of  evidence  requisite  to  entitle  a  party 
to  a  specific  performance.  Especially  is  this  so,  when  it 
is  remembered  that  there  is  no  single  fact  established  in 
the  case,  inconsistent  with  the  defendant's  claim,  to  wit, 
that  there  was  only  a  negotiation  for,  and  not  a  contract 
of  sale  of  the  land.  A  few  of  the  established  or  conceded 
facts  will  show  with  reasonable  certainty  the  correctness 
of  our  conclusion. 

No  definite  price  for  the  land  was  agreed  upon.  No 
steps  were  ever  taken  toward  the  selection  of  appraisers 
to  fix  the  price.  No  part  of  the  consideration  was  ever 
paid  or  tendered,  although  the  suit  at  law  for  the  recovery 
of  the  possession  was  not  brought  until  two  years  after 
the  alleged  contract.  Neither  party  supposed  that  the 
executors  had  the  power  to  make  a  valid  contract  of  sale 
of  the  land,  until  an  order  of  court  therefor  was  duly 
made ;  and  in  the  conversations  it  was  distinctly  under- 
stood by  both  parties,  after  consulting  counsel,  that  appli- 
cation was  to  be  made  to  the  proper  court  for  an  order 
of  sale.  As  soon  as  defendants  knew  that  plaintiff  had 
taken  possession  of  the  land  they  objected  thereto,  and 
within  two  months  notified  him  to  leave  the  same. 
Although  the  plaintiff  claims  that  the  deed  was  to  be 
made,  and  the  third  of  the  consideration  paid  within 
three  or  four  weeks  after  the  verbal  contract  was  made, 
no  demand  for  the  deed,  or  offer  to  pay,  was  made  until 
after  suit  brought  for  the  recovery  of  the  property.  The 
only  fact  relied  upon  to  take  the  contract  out  of  the 
statute  of  frauds  is,  that  possession  was  taken  by  the 
purchaser.  The  defendants  and  their  witnesses  deny 
positively  that  any  leave  to  take  possession  was  ever 
given  to  plaintiff;  and  plaintiff's  possession  is  as  easily 
attributed  to  his  own  wrong,  as  to  any  right  under  a 
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verbal  contract ;  and  that  defendants  objected  thereto  as 
soon  as  they  had  knowledge  of  it,  and  within  about  two 
months  from  his  entering  thereon,  is  proved  by  the  plaint- 
iff himself. 

Without  pursuing  the  subject  further,  we  may  say, 
that  against  our  first  impressions,  as  received  upon  argu- 
ment, and  after  a  careful  reading  and  rereading  of  the 
entire  transcript  and  evidence  (about  three  hundred  and 
fifty  pages)  we  are  brought  to  the  conclusion  that  plaintiff 
has  failed  to  so  sufficiently  and  clearly  establish  a  verbal 
contract  for  the  sale  of  the  land  as  will  justify  a  court 
of  equity  in  ordering  a  specific  performance  of  it. 

The  judgment  of  the  District  Court  will,  therefore,  be 

reversed  and  the  cause  remanded;  and  the  equitable 

action  brought  by  Thorn  burg  against  Strother  Bromfield 

and  Jesse  Bromfield,  Jr.,  Executors,  etc.,  will  be  dismissed 

absolutely  at  plaintiff's  costs.    The  ordinary  action  by 

Strother  and  Jesse  Broomfield,  Executors,  etc.,  against 

Thornbnrg,  will  be  retransferred  to  the  ordinary  docket 

and  set  down  for  trial  upon  the  issues  made  other  than 

the  equitable  one. 

Reversed. 


Adams  v.  Boies  &  Barrett. 

Principal  and  agents  limitation  of  authority:  pubchabbs  on 
credit.  Where  an  agent  is  furnished  with  money  to  pay  for 
property  which  he  is  authorised  to  purchase,  there  is  no  such  limi- 
tation on  his  authority  to  buy  on  credit,  as  to  require  him  to  pay  the 
instant  or  on  the  same  day  for  property  which  he  purchases  without 
any  understanding  or  agreement  that  credit  is  to  be  given  therefor. 

Appeal  from  the  Louisa  District  Court. 

Wednesday,  January  29. 

Principal  and  agent:  authority  of  agent,  etc. — 
Plaintiff  sues  for  the  value  of  two  lots  of  hogs,  sold  and 
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delivered  in  October,  1866,  to  one  Walker,  as  the  agent 
of  the  defendants. 

That  plaintiff  delivered  the  hogs  to  Walker,  is  not 
denied.  There  is  no  contest  as  to  the  value  of  the  hogs. 
There  is  no  question  made  as  to  the  fact,  that  Walker  (a 
resident  of  Muscatine)  acted  in  that  place  and  through- 
out the  adjacent  country  as  the  agent  of  the  defendants 
(grain  and  cattle  dealers,  residing  in  Washington,  Iowa), 
in  making  purchases  and  shipments  of  stock  for  them. 
Defendants  furnished  Walker  with  money  to  pay  for  hid 
purchases,  and  particularly  made  arrangements  with  a 
bank  in  Muscatine  to  cash  checks  drawn  upon  it  by 
Walker.  Walker  had  acted  as  the  agent  of  the  defend* 
ants  some  eight  or  ten  months,  making  purchases  of  stock 
for  them.  During  that  period  he  had  bought  hogs  of  the 
plaintiff  at  six  different  times.  When  he  wished  to  buy 
in  order  to  fill  up  a  car  he  would  come  in  pereon  or  send 
a  wagon  to  the  plaintiff,  get  hogs  and  then,  or  very  soon 
afterward,  settle  for  them.  He  acted  as  agent  for  no 
other  person,  and  there  was  no  testimony  in  the  case 
showing  that  he  bought  stock  on  his  own  account.  The 
two  lots  for  which  this  action  is  brought  were  sold  in  the 
same  way  that  the  others  had  been.  On  the  first  of  these 
two  lots  Walker  paid  $125.  In  three  or  four  days  after 
the  delivery  of  the  second  lot,  the  plaintiff  went  to  Mus- 
catine and  asked  Walker  for  his  pay,  but  did  not  get  it. 
Shortly  after  that  Walker  ran  away. 

Under  the  instructions  of  the  court,  the  jury  returned 
a  verdict  for  the  plaintiff. 

Judgment  was  rendered  accordingly,  and  defendants 
appeal. 

«/.  Trctoy  for  the  appellants  (defendants). 

Henry  O'Connor  for  the  appellee. 
Vol.  XXIV.— 13 
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Dillon,  Ch.  J.  —  The  evidence  is  all  in  the  record.  In 
our  opinion  it  warranted  the  verdict  in  favor  of  the 
pmhcipalakd  plaintiff.  Defendants  contended,  that  Walk- 
uuonofSS!"  <***  authority  was  limited,  and  that  he  was 
3£?et?onUr"  exprefesly  required  or  instructed  to  pay  for 
credit  stock  at  the  time  it  was  purchased  or  received. 

But  there  is  no  proof  showing  or  tending  to  show,  that 
the  plaintiff  had  knowledge  of  these  instructions. 

Defendants  asked  the  court  to  instruct  the  jury  that 

if  Walker  was  provided  with  money  to  pay  for  hogs,  he 

would  have  no  authority  to  buy  on  credit,  and  defend- 

•  ants  would  not  be  liable  to  the  plaintiff  for  the  value  of 

.  hogs  so  purchased,  unless  he  (plaintiff)  could  show  that 

V  *  Walker  was  authorized  by  the  defendants  to  buy  on  credit. 

''"**,  IJhc  court  refused  thus  to  instruct,  but  charged,  that,  if 

X      Walker  had  been  acting  as  the  agent  of  the  defendants, 

in  Muscatine  county,  for  some  months,  and  during  that 

time  purchased  the  hogs  in  question  of  the  plaintiff,  the 

"   latter  expecting  to  be  paid  for  them  when  he  should  call 

for  the  money  in  Muscatine,  the  defendants  were  liable. 

Defendants    excepted   to    the   refusal   to   give   their 

instructions,  and  to  the  giving  of  the  one  the  substance 

of  which  has  just  been  stated. 

Defendants'  instructions  were  properly  refused,  for  there 
was  no  evidence  that  plaintiff  did  sell  the  hogs  in  ques- 
tion on  credit  On  the  contrary,  the  evidence  showed 
that  the  sales  were  made  without  any  agreement,  stipula- 
tion or  understanding  that  credit  was  to  be  given.  There 
was  no  such  limitation  on  Walker's  authority  shown  as 
to  require  him  to  pay  the  instant  or  on  the  same  day  he 
received  the  property. 

The  transaction  of  the  plaintiff  with  Walker,  in 
making  the  sales  of  the  hogs  sued  for,  was  precisely  the 
same  as  previous  transactions  with  him,  in  relation  to 
which  no  question  was  ever  made.     The  instructions  of 
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the  court,  in  view  of  the  apparent  powers  of  Walker, 
and  the  want  of  any  knowledge  on  the  part  of  the 
plaintiff  of  the  special  limitations  on  Walker's  authority, 
now  insisted  on  by  the  defendants,  were  correct. 

If  the  instruction  missupposed  the  fact  that  the 
delivery  of  the  second  lot  of  hogs  was  to  a  wagon  sent 
for  them  by  Walker,  instead  of  to  Walker  in  person,  this 
mistake  is  not  sufficient  to  reverse  a  judgment  which  the 
undisputed  facts  of  the  case  show  to  be  both  legal  and 
just. 

Affirmed. 


MOBDHTJBST  V.    BoiES  &  BaSBBTT. 

Principal  and  agents  power  to  borrow  money.  An  authority ip  an       >l!fJ(sj4  \ 
agent,  from  his  principal,  to  draw  checks  on  a  bank  in  paytmijtjw/^  *  J^  J#jlt 
property  purchased  by  the  agent,  would  not  alone  authorlB^^i6*Cv^?J^^— y 
inference  that  he  was  authorized  to  borrow  money  on  the  gaaponifr^  .-.._  ,yy 
Ulity  of  his  principal. 

Appeal  from  Louisa  District  Court. 

Wednesday,  Januaby  29. 

Pbincipal  and  agent:  extent  of  agent's  authority: 
power  to  borrow  money. — Action  for  money  alleged  to 
have  been  loaned  by  plaintiff  to  defendants.  Answer — 
in  denial. 

The  evidence  showed  that  the  plaintiff  loaned  $300  to 
Walker,  who  is  claimed  to  be  the  agent  of  the  defend- 
ants. The  general  natnre  of  Walker's  agency  appears  in 
the  statement  of  the  case  of  Adams  v.  Boies  <&  Barrett, 
ante.  He  was  defendants'  agent  to  buy  and  ship  cattle. 
The  money  sued  for  was  borrowed  by  Walker,  about  the 
1st  of  November,  1866. 
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Plaintiff  testified  as  follows :  "  Walker  came  injto  my 
shop  after  banking  hours  and  wanted  $300,  and  another 
man  from  Illinois  came  in  and  prevented  a  check  being 
given ;  I  have  not  seen  Walker  since." 

Gross-examined :  "Walker  had  then  two  car  loads  of 
stock ;  don't  know  how  many  he  shipped ;  don't  know 
who  the  two  oar  loads  were  for;  did  not  say  particu- 
larly who  he  wanted  the  money  for ;  he  offered  me  a 
check ;  he  had  not  written  it  yet ;  said  ho  would  give  me 
a  check,  but  did  not  hand  it  to  me ;  I  was  around  with 
Walker  the  day  before,  buying  hogs." 

Defendant  Barrett  testified:  "That  Walker  had  no 
authority  to  borrow  money  for  the  defendants ;  but  had 
previously  been  authorized  to  buy  and  ship  cattle ;  that 
October  10*A  to  \Uh,  1866,  they  settled  with  Walker,  and 
requested  him  to  buy  no  more  stock  for  them  except  to 
fill  out  a  car  load  then  on  hand,  which  he  did,  and 
defendants  arranged  with  the  bank  to  pay  for,  and  did 
pay  for  it." 

It  appeared  that  Walker  ran  away  about  the  first  day 
of  November,  1866.  There  was  some  other  evidence  in 
the  case  tending  to  prove  Walker's  agency,  but,  as  that 
was  not  disputed,  it  is  not  essential  to  refer  to  it  more  at 
length. 

The  court  refused  certain  instructions  prayed  by  plaint- 
iff. It  gave  certain  instructions  of  its  own.  Plaintiff 
complains  of  both.  Defendants  had  a  verdict.  Plaintiff 
appeals. 

Henry  O'Cormor  for  the  plaintiff  (appellant). 

J.  Tract/  for  the  appellees. 

Dillon,  Ch.  J.  —  On  its  own  motion  the  court  instructed 
the  jury: 

"  1.  An  agent  has  no  right  to  borrow  money  on  the 
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responsibility  of  his  principal,  unless  he  is  authorized  by 
F»woiPAi.Ain>  hi*  principal  to  do  so,  or  unless  authority  to 
toborrow°wer  do  so  can  be  justly  inferred  from  the  acts  of 
******  the  principal  in  connection  with  the  business 

of  the  agency. 

"  2.  If  the  agent,  Walker,  obtained  the  $800  of  plaint- 
iff for  the  expressed  purpose  of  paying  for  hogs  purchased 
by  him  for  Boies  &  Barrett,  and  this  fact  was  distinctly 
understood  by  plaintiff  at  the  time  he  let  the  money  go, 
and  if  the  money  was  used  by  Walker  in  paying  for  hogs 
bought  by  him  for  defendants,  they,  defendants,  would 
be  liable  for  the  amount. 

"3.  If  the  money  was  obtained  by  Walker  as  an 
accommodation  from  plaintiff  to  him,  and  he  did  not  tell 
the  plaintiff  he  wanted  it  for  Boies  &  Barret,  or  to  pay 
for  hogs  purchased  for  them,  and  it  was  not  used  in  pay- . 
ment  of  hogs  bought  for  them,  defendants  would  not  be 
liable,  and  plaintiff  cannot  recover." 

The  court  refused  the  following  asked  by  the  plaintiff: 

"  2.  If  the  defendants  gave  the  agent  authority  to  sign 
their  name  to  checks,  and  ordered  those  checks  paid,  this 
is  a  circumstance  for  the  jury  to  look  at  and  say  whether 
borrowing  money  on  their  credit  for  the  particular  busi- 
ness was  within  the  scope  of  such  business." 

To  these  givings  and  refusals  to  give,  the  plaintiff 
excepted. 

In  argument,  the  plaintiff's  counsel  concedes  the  cor- 
rectness of  the  first  instruction  given  by  the  court. 

But  he  complains  of  the  second  and  third  instructions 
of  the  court,  or  rather  of  the  refusal  to  give  in  connection 
therewith  his  second  instruction  above  copied. 

We  do  not  regard  it  as  essential  to  examine  these  in 
detail.  Under  the  evidence  in  the  case  the  plaintiff  ought 
not  to  have  recovered ;  and  the  instructions  were  suffi- 
ciently favorable  to  him. 
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His  own  testimony  shows  the  barrenness  of  his  case. 

He  does  not  say  that  Walker  borrowed  the  money  on 
account  of  the  defendants.  Does  not  say  that  the  money 
was  borrowed  to  pay  for  stock  purchased  by  Walker  for 
defendants,  or  that  Walker  so  nsed  it  or  professed  to 
borrow  it  for  that  purpose.  He  says  Walker  was  to  have 
given  him  a  check  on  the  bank,  but  did  not.  But  he_ 
does  not  state  that  the  check  was  to  have  been  drawn  on 
the  defendants'  account.  The  case  would  have  been  very 
different  if  the  plaintiff  had  shown  that  Walker  had 
bought  stock  for  the  defendants  "  of  the  man  from  Illinois 
who  came  in"  or  from  others ;  that  the  vendor  wanted  his 
pay ;  that,  owing  to  the  bank  being  closed  for  the  day,  the 
agent  could  not  get  the  money,  and  that  the  plaintiff 
advanced  the  amount  to  the  agent  to  pay  for  the  stock, 
and  it  was  thus  used. 

Defendants  gave  Walker  authority  to  sign  checks  on 
the  bank  for  stock  purchased. 

This  alone  would  not  authorize  the  jury  to  say  that  tho 
borrowing  of  money  on  credit  by  the  agent  was  an  act 
within  the  scope  of  his  agency.  The  second  instruction 
prayed  by  the  plaintiff  was  properly  refused. 

Plaintiff  gave  no  evidence  that  he  was  aware  of 
Walker's  habit  of  drawing  checks  on  defendants'  account ; 
that  defendants  had  no  money  in  the  bank ;  or  that 
Walker  had  or  kept  no  account  of  his  own  thereat. 

Affirmed. 


The  State  v.  Obwig.* 

1.  Embeolement:  larceny:  subject  of:  draft.  Under  our  statute, 
which  Abrogates  the  common  law  role,  a  draft,  promissory  note  or 
other  evidence  of  debt,  is  the  subject  of  larceny,  and  also  of  embezzle- 
ment which  is  but  a  similar  statutory  crime. 
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2. bulb  applied.    It  was  accordingly  held  that  an  indictment, 

which  charged  that  the  defendant,  as  private  secretary  of  the  gov- 
ernor, received  into  his  possession  and  care  a  treasury  draft  of  the 
United  States,  drawn  in  favor  of  the  State  and  payable  to  the  order 
of  the  governor,  which  he,  the  said  defendant,  feloniously  converted 
to  his  own  use  and  embezzled,  was  valid. 

8. indorsement  not  NBCB88ABT.    The  fact,  in  such  case,  that 

the  governor  had  not  indorsed  the  draft  which  was  payable  to  his 
order,  or  that  the  amount  could  not  be  recovered  of  the  government, 
no  action  being  maintainable  against  it,  rendera  the  draft  none  the 
lets  an  evidence  of  debt  and  the  subject  of  larceny  or  embezzlement. 

Appeal  from  Polk  District  Court. 

Wednesday,  January  29. 

Indictment  for  embezzlement  founded  on  section  4244 
of  the  Revision.  It  contains  five  connts ;  their  snbstance 
(as  far  as  material  to  be  stated)  is  as  follows :  Defendant 
was,  on,  etc.,  at,  etc.,  in  the  employment  of  William  M. 
Stone,  governor  of  this  State,  as  his  private  secretary, 
and  as  such,  being  his  clerk,  servant  and  agent,  by  virtue 
of  his  said  employment,  was  intrusted  with,  and  received 
into  his  possession  and  under  his  care,  a  certain  swamp 
land  indemnity  draft,  dated,  etc.,  and  drawn  by  F.  E.  Spin- 
ner, treasurer  of  the  United  States,  on  the  First  National 
bank,  Des  Moines,  Iowa,  for  the  sum  of  $4,937TV*> 
payable  at  sight  to  the  governor  of  the  State  of  Iowa, 
or  order,  being  U.  S.  treasury  draft  No.  3242,  and  the 
property  of  the  said  State  of  Iowa,  in  trust  for  Deca- 
tur county,  in  said  State,  and  of  the  value  of  $4,937.58. 
A  copy  of  said  draft  is  set  out,  showing  that  it  was 
payable  at  sight  to  the  governor,  or  order,  for  Decatur 
county,  for  the  amount  stated,  drawn  on  the  First  Na- 
tional bank,  etc.,  "  issued  on  requisition,"  duly  registered 
and  signed  by  the  register  of  the  treasury  and  by  the 
treasurer  of  the  United  States.  It  is  then  charged  that 
it  was  the  duty  of  said  defendant,  as  such  private  secre- 
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tary,  etc.,  upon  receipt  of  said  draft,  to  forthwith  pass 
over  and  deliver  the  same  to  the  treasurer  of  the  State  of 
Iowa,  but  that  he  did  then  and  there,  in  violation  of  his 
said  duty,  without  the  consent  of  the  said  Wm.  M.  Stone, 
governor,  as  aforesaid,  his  employer,  unlawfully,  feloni- 
ously and  fraudulently  convert  to  his  own  use,  and 
embezzle  the  said  draft,  etc.  To  this  indictment  defend- 
ant demurred  upon  the  ground,  in  substance,  that  the 
property  stolen  or  embezzled  was  not  the  subject  of  lar- 
ceny ;  that  no  right  of  action  could  be  founded  upon  it ; 
that  it  was  not  a  chose  in  action.  Demurrer  sustained, 
and  the  State  appeals. 

Henry  O*  Connor ,  Attorney-General,  M.  E.  Outte  and 
PoUk  <&  HvbbeU  for  the  State. 

WUhrow  &  Wright  for  the  appellee. 

Wright,  J.  —  The  statute  under  which  the  indictment 

was  found  is  as  follows:  If  any  officer,  agent,  etc.,  of 

1.  embxzzlb-    an7  P61"8011*  etc«j  embezzle  and  fraudulently 

ce5^:sn5ect  convert  **>  h*8  own  UBe>  etc->  without  the  con- 

of :  dr»ft.       gent  0f  ^e  employer,  any  money  or  property 

of  another  which  has  come  to  his  possession  or  under 
his  care  by  virtue  of  his  employment,  he  is  guilty  of 
larceny  and  shall  be  punished  accordingly.  Rev.  §  4244. 
In  support  of  the  ruling  below,  counsel  rely  upon  two 
cases.  The  first  is  Payne  v.  The  People  (6  Johns.  103),  in 
which  it  was  shown  that  the  prisoner  was  given  a  letter 
to  read  at  his  request,  and  which  contained  information 
respecting  one  J.  B.  0.,  who  was  suspected  of  the  crime 
of  murder.  He  went  off  with  it,  and,  being  pursued,  it 
was  taken  from  him.  The  charge  was  for  stealing  a 
letter,  as  "  a  piece  of  paper  on  which  a  certain  letter  of 
information  was  written  of  the  nature,  etc."    It  was  held 
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that  the  letter  was  of  no  intrinsic  value,  not  importing 
any  property  in  possession  of  the  person  from  whom  it 
was  taken ;  that  a  bond,  bill  or  note  was  not  the  subject 
of  larceny  at  common  law ;  and  that  they  certainly  had 
as  much  worth  in  themselves  as  this  letter.  The  second 
is  Rem  v.  Hart  (6  0.  &  P.  106),  which  in  its  statement  is 
very  lengthy,  but  the  nature  of  which,  and  the  point 
ruled,  may  be  seen  by  the  following  language  of  the 
court :  "  It  (the  instrument  charged  to  be  stolen),  when 
taken,  was  neither  a  bill  of  exchange,  nor  order  for  the 
payment  of  money,  but  was  only  in  a  sort  of  embryo 
state,  there  being  the  means  of  making  it  a  bill  of 
exchange."  "There  was  no  money  mentioned  in  it, 
and  no  parties,  and  it  seems  quite  impossible  that  the 
words  written  on  it  by  Mr.  Ostley  (the  person  charged  to 
have  been  defrauded),  can  bring  it  within  either  of  the 
counts  of  the  indictment." 

Now,  if  the  instrument  described  in  the  case  before  ui 
was  "  neither  a  bill  of  exchange  nor  order  for  the  pay* 
ment  of  money,  or  if  it  was  a  mere  "  letter  of  informa- 
tion "  not  importing  any  property  in  the  person  of  the 
employer,  these  cases  would  be  in  point.  But  if  it  was 
money  or  property  then  it  falls  within  the  language  of 
the  statute,  and  is  the  subject  of  embezzlement. 

The  word  "property"  includes  "personal  property," 

and  this  includes  money,  goods,  chattels,  evidences  of  debt 

a  — tadon*  and  things  in  action.  Rev.  §  29,  ds.  9,  10. 

neeeMary.       Can  any  thing  be  clearer  than  that  this  draft 

was  an  evidence  of  debt? 

Concede  that,  as  the  bank  had  not  accepted,  it  was  not 
liable  to  pay,  and  that  no  action  could  have  been  main- 
tained against  the  government  for  non-acceptance  or  non- 
payment, it  would  still  be  true  that  it  would  be  the 
evidence  of  a  debt  against  the  government,  which  was 
of  value  to  the  State.  The  indorsement  by  the  governor 
Vol.  XXIV.— 14 
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would  not  have  increased  the  liability  of  the  govern- 
ment, nor  the  obligation  of  the  bank  to  accept  the  draft. 
It  was  a  negotiable  instrument  as  it  stood,  and  the 
embezzlement  after  the  indorsement  would  have  been 
no  more  criminal  than  a  fraudulent  conversion  before. 
It  is  not  like  a  banker's  note  which  had  never  been  put 
in  circulation,  for  upon  such  no  money  could  be  said  to 
be  due  or  owing  (4  Black.  Com.  234).  Nor  again  like 
the  case  in  2  Leach,  673,  where  the  note  was  obtained  by 
duress  and  held  not  to  be  available,  for,  against  the  val- 
idity and  binding  force  of  this  instrument,  no  single 
objection  is  urged. 

Nor  again  is  it  the  case  of  a  promissory  note  not  used, 
never  issued  nor  delivered.  So  long  as  such  a  note 
remained  undelivered,  and  especially  if  no  amount  was 
mentioned  in  it,  it  would  not  be  property.  Says  Little- 
ton, J.,  in  Hex  v.  Hart  (supra),  the  stealing  of  blank 
acceptances  in  a  dwelling-house  would  not  support  the 
charge  of  larceny,  for  ^uch  acceptances  are  of  no  value, 
because  not  uttered.  But  it  would  be  very  different  in 
the  case  of  the  draft  before  us,  which  was  filled  up,  alleged 
to  be  of  the  value,  etc.,  and  in  fact  issued  and  delivered 
to  the  defendant  in  trust,  etc. 

The  abrogation  by  statute,  as  has  been  done  in  most 
of  the  States,  of  the  common  law  rule,  that  larceny  could 
not  be  committed  by  taking  and  carrying  away  a  bond, 
promissory  note,  or  other  mere  evidence  of  indebtedness, 
tends  most  strongly  to  show  the  incorrectness  of  appellee's 
theory,  and  the  inapplicability  of  the  cases  to  which  coun- 
sel refer.  Our  statute  makes  the  stealing  of  a  bond,  bank 
note,  bill  of  exchange,  or  other  bill,  order,  or  certificate, 
larceny  (§  4237).  And  the  language  of  section  4244, 
upon  which  this  indictment  is  founded,  sufficiently 
shows,  that  embezzlement  is  but  a  similar  statutory  crime, 
consisting  of  the  misappropriation  of  money  or  property 
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by  servants,  agents,  etc.,  in  whom  there  is  a  trust  reposed, 
when,  by  reason  of  the  trust,  the  act  would  not  at  the 
common  law  amount  to  larceny.  1  Bish.  Criin.  Law,  §  4191. 

Or,  if  defendant  had  taken  and  carried  away  this 
instrument  from  the  possession  of  the  holder,  there  could 
be  no  question  that  it  would  be  "  property,"  and  the  sub- 
ject of  larceny.  Whatever  would  be  property  under  the 
one  statute  would  be  under  the  other. 

The  statute  defining  the  word  "property"  removes  all 
doubt,  and  all  common  law  authorities  as  to  the  meaning 
of  "goods,"  "chattels,"  "request,"  "order,"  and  like 
terms,  are  really  of  but  little  force  or  pertinency.  Like 
the  act  of  7  and  8  Geo.  IV.  (ch.  29,,§  51),  which  made  the 
stealing  of  any  indenture,  deed,  bond,  note,  warrant, 
order  or  other  security  for  money,  etc.,  usually  termed 
choses  or  things  in  action,  a  felony,  our  law  includes  all, 
these  in  the  words  "money  and  property."  The  fact 
that  the  amount  of  such  draft  could  not  be  recovered  by 
action  at  law  against  the  government  makes  it  none  the 
less  an  evidence  of  debt  or  thing  in  action.  The  govern- 
ment cannot  be  sued  it  is  true,  but  the  draft  had  never- 
theless a  value,  a  value  in  no  manner  dependent,  so  far 
as  relates  to  the  present  inquiry,  upon  this  right  of  action. 
If  it  did,  and  the  argument  is  worth  any  thing,  it  would 
be  equally  valid  if  the  draft  had  been  embezzeled  after 
its  indorsement.  For,  as  a  subsisting  valid  evidence  of 
indebtedness,  it  was  worth  as  much  against  the  govern- 
ment, represented  as  much,  and  was  as  much  property 
when  converted  as  charged  in  this  indictment,  as  though 
the  governor  had  duly  indorsed  the  same  prior  to  that 
time. 

Reversed. 
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}QX  air         1.  Hew  trial:  where  it  has  beeh  granted.    A  stronger  ease  should 
f**^4§>\  **  m*db  to  justify  the  interposition  of  the  Supreme  Court  where  a 

^T   &*s  new  trial  has  been  granted  by  the  District  Court  than  where  it  has 

been  refused. 

2.  —  or  actions  to  recover  real  property.  Under  our  statute 
(§  8584  of  the  Revision)  greater  latitude  in  applications  for  new 
trials  is  allowed  in  actions  for  the  recovery  of  real  property  than  in 
other  actions.  In  such  cases  the  court  is  not  limited  to  the  grounds 
specified  in  section  8112  et  mquor  of  the  Revision,  but  may  exercise 
a  discretion  in  granting  the  application. 

8. by  ▲  stbajjgeb:  time.    Nor  is  the  right  to  apply  for  a  new 

trial  confined,  as  in  other  actions,  to  a  party  to  the  suit,  but  may  be 
successfully  exercised  by  a  stranger  who  claims  title  under  one  who 
was.  And  the  applicant  is  not  limited  to  the  time  fixed  in  other 
actions,  but  has  two  years  within  which  to  make  his  application. 

4. negligence.    Where  the  District  Court  has  granted  a  new 

trial  in  such  an  action,  and  it  does  not  appear,  that  the  negligence 
of  the  unsuccessful  party  or  his  attorneys  produced  the  result, 
although  they  may  not  have  been  entirely  without  blame  in  that 
particular,  the  Supreme  Court  will  not  reverse  such  order  ss  being 
an  abuse  of  the  discretion  conferred  upon  the  District  Court  by  sec- 
tion 8584  of  the  Revision. 

5. supreme  court  :  judgment  without  frejudicb.  It  is  com- 
petent for  the  Supreme  Court  in  disposing  of  a  motion  made  by  the 
appellee  to  affirm  the  judgment  below,  and  one  made  by  the  appel- 
lant to  dismiss  the  appeal,  which  is  pending  at  the  same  time,  to 
order  the  affirmance  of  the  judgment  without  prejudice  to  the 
rights  of  the  appellant,  under  the  law,  to  a  new  trial  in  the  court 
below. 

Appeal  from  Warreti  District  Court. 

Thursday,  January  30. 

Suit  in  equity  to  obtain  a  retrial  of  an  action  for  the 
recovery  of  real  property.  The  facts  are  unusually 
numerous  and  are  exceedingly  complicated. 
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The  plaintiff,  S.  Y.  White,  brought  this  action  against 
Daniel  A.  Poorman,  Davis  Meek,  Joseph  Meek  and 
William  Meek  to  obtain  a  retrial  of  an  action  for  the 
recovery  of  real  property  brought  by  Daniel  A.  Poorman 
against  Davis,  Joseph  and  William  Meek,  and  in  which 
action  Poorman  had  recovered  judgment  for  possession. 
White  was  the  grantor  of  the  defendants,  Meeks. 

Prior  to  November,  1857,  the  real  estate  in  controversy 
belonged  to  Davis  Meek,  0.  M.  Meek  and  E.  G.  Sea- 
chrest,  each  owning  one  undivided  third  part  thereof.  C. 
M.  Meek  and  E.  G.  Seachrest  were  then,  and  had  been 
for  some  time  previous  thereto,  partners  in  a  general 
mercantile  business.  November  11, 1857,  in  the  absence 
of  Seachrest,  0.  M.  Meek,  for  himself  and  £.  G.  Seachrest, 
conveyed  the  undivided  two-thirds  of  all  said  real  estate, 
consisting  of  six  different  descriptions,  to  Lewis  Todhunter, 
in  trust,  for  the  payment  of  certain  debts  due  by  the  firm 
of  Seachrest  &  Meek  to  Stadler  Brothers  &  Co.,  and  Lauer 
Brothers. 

April  20, 1859,  Davis  Meek,  C.  M.  Meek  &  E.  G.  Sea- 
ehrest,  executed  to  Haynes,  Hutt  &  Co.,  a  mortgage  upon 
all  the  said  real  estate,  to  secure  the  payment  of  two 
promissory  notes,  due  in  six  and  twelve  months,  made  by 
Seachrest  &  Meek  to  Haynes,  Hutt  &  Co.  One  of  these 
notes,  it  being  the  one  first  due,  before  its  maturity,  was 
sold  and  assigned  by  Haynes,  Hutt  &  Co.  to  Brown  & 
Co.  of  St.  Louis.  Suit  was  brought  on  that  note  by 
Brown  &  Co.,  against  Seachrest  and  Meek,  and  judgment 
recovered  thereon ;  but  the  same  was  never  satisfied. 

Afterward,  Haynes,  Hutt  &  Co.  brought  suit  against 
Davis  Meek,  C.  M.  Meek,  £.  G.  Seachrest  &  Lewis  Tod- 
hunter, trustee,  for  the  foreclosure  of  the  mortgage,  which 
they  claimed  was  paramount  to  the  trust-deed  to  Tod- 
hunter. 

This  suit  was  brought  to  foreclose  the  mortgage  as  to 


Digitized  by  VjOOQ IC 


110       SUPREME  COURT  OF  IOWA, 

White  t.  Poarman. 

both  notes,  and  no  mention  was  made  of  the  assignment 
of  the  one  note  to  Brown  &  Co.,  or  of  the  judgment 
thereon. 

On  August  16,  1860,  judgment  was  rendered  in  favor 
of  Haynes,  Hutt  &  Co.,  for  the  amount  of  both  notes, 
against  Seachrest  &  Meek,  and  ordering  a  foreclosure  sale 
of  the  mortgaged  property  for  the  satisfaction  thereof. 
The  court  also  ordered  the  trust-deed  canceled,  and  held 
the  mortgage  paramount  to  it.  From  this  judgment  the 
defendants  appealed  to  the  Supreme  Court. 

December  14, 1860,  and  while  the  appeal  was  pending 
and  undetermined,  execution  having  been  issued  upon 
the  judgment,  all  the  real  estate  in  controversy  was  sold 
thereunder  by  the  sheriff  at  foreclosure  sale  to  Haynes, 
Hutt  &  Co.,  and  a  deed  was  executed  to  them  therefor. 

June  23,  1862,  the  judgment  of  the  District  Court  was 
reversed  in  the  Supreme  Court,  and  is  reported  in  13  Iowa, 
455,  under  the  title  of  Haynes,  Hutt  db  Co.  v.  Seachrest 
etal. 

The  Supreme  Court  held,  that  the  plaintiffs  therein 
were  only  entitled  to  a  foreclosure  for  the  one  note  held 
by  them,  and  that  the  title  to  one-third  (it  being  C.  M. 
Meek's  interest),  held  under  the  trust-deed,  was  paramount 
to  the  mortgage.  At  plaintiffs'  request,  a  final  judgment 
was  rendered  in  the  Supreme  Court,  by  which  the  title  to 
one-third  under  the  trust-deed  was  held  paramount  to  the 
mortgage ;  a  judgment  was  rendered  in  favor  of  plaintiffs 
for  the  amount  due  upon  the  one  note  held  by  plantiffe, 
and  a  foreclosure  sale  ordered  to  satisfy  the  same ;  and 
further,  that  plaintiffs  were,  as  agreed  in  open  court,  still 
liable  to  Brown  &  Co.  as  indorsers  of  the  note  first  due 
and  secured  by  the  mortgage,  and  that  the  proceeds  of 
the  foreclosure  sale  should  be  applied  to  the  use  of  Brown 
&  Co.,  until  their  judgment  against  Seachrest  &  Meek 
was  satisfied,  and  said  judgment  should  then  be  held  for 
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the  benefit  of  plaintiffe —  plaintifls  to  pay  costs  in 
Supreme  Court,  and  one-half  District  Court  costs. 

April  11,  1863,  execution  having  been  issued  upon  the 
judgment  of  the  Supreme  Court  and  levied  upon  the  land 
in  controversy,  to  wit,  two  undivided  third  parts  thereof, 
the  same  was  sold  by  the  sheriff  in  parcels,  and  Brown  & 
Co.  became  the  purchasers  of  all  at  an  aggregate  price  of 
one  thousand  dollars,  and  a  sheriff's  deed  was  made  to 
them  therefor. 

August  13,  1864,  Brown  &  Co.  sold  and  conveyed  the 
undivided  two-thirds  of  all  said  land  to  the  plaintiff  in 
this  action,  S.  V.  White.  Afterward,  S.  V.  White,  hav- 
ing acquired  the  title  to  the  other  one-third  held  under 
the  trust-deed,  sold  the  whole  of  said  land  to  the  defend- 
ants herein,  Joseph  Meek  &  William  Meek,  and  conveyed 
the  same  to  them  by  deed,  dated  August  6,  1864,  but 
which  was  not  delivered  until  October  3, 1864. 

The  defendant  Poorman  claims  title  to  the  same  real 
estate,  by  reason  of  the  following  facts,  to  wit :  Pitman 
&  Bro.  recovered  a  judgment  February  28, 1859,  against 
Haynes,  Hutt  &  Co.,  for  $1,443.15.  Execution  on  this 
judgment  was  issued  and  levied  December  9,  1862 ;  and 
on  the  17th  day  of  January,  1 863,  three  of  the  six  parcels 
of  land  were  sold  by  Sheriff  Bryant,  to  Poorman,  for  an 
aggregate  sum  of  $475. 

June  4, 1864,  Cozad,  sheriff,  by  deed  reciting  the  date 
of  execution,  sale  and  amount  as  above,  but  stating  the 
sale  as  being  made  by  himself,  conveyed  to  Poorman  all 
six  of  the  tracts  of  land  in  controversy  —  the  three  not 
Bold  as  well  as  the  three  sold  to  him. 

July  18,  1864,  Dan  A.  Poorman  brought  his  action 
against  Davis  Meek,  Joseph  Meek  and  William  Meek, 
to  recover  possession  of  all  the  land  in  controversy.  The 
defendants  in  that  action  employed  as  their  attorneys  the 
law  firm  of  White  &  Chester,  of  which  the  plaintiff,  S. 
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V.  White,  was  a  member.  An  answer  was  filed,  signed 
"  White  &  Chester,  attorneys  for  defendants."  White  was, 
however,  at  the  time,  residing  in  Brooklyn,  N.  Y.,  and 
doing  business  in  the  city  of  New  York.  Chester  was 
residing  at  Des  Moines  and  attending  to  the  law  business 
of  the  firm. 

At  the  February  Term,  1865,  by  agreement  of  the 
attorneys,  the  cause  was  marked  as  submitted,  and  was  to 
be  tried  before  Hon.  John  H.  Gray,  then  judge  of  that 
district.  It  was  tried  accordingly  in  June,  1865,  Chester 
alone  appearing  for  the  defendants.  There  were  no  facta 
found,  nor  bill  of  exceptions  prepared  or  signed.  The 
judge  found  for  the  plaintiff  as  to  all  of  the  land  in  con- 
troversy, and  ordered  a  writ  of  possession  to  issue  for  the 
whole  six  tracts.  Judgment  was  accordingly  entered  by 
the  clerk,  in  vacation,  but  as  of  the  February  Term,  1865. 
The  late  Hon.  John  H.  Gray  was  in  feeble  health  at  the 
time  of  the  trial,  and  died  in  the  following  October 
(1865). 

The  plaintiff,  White,  claims,  that,  by  the  terms  of 
agreement  for  trial  in  vacation,  a  bill  of  exceptions  was  to 
be  signed  by  the  judge,  showing  all  the  evidence  and  pro- 
ceedings before  him,  and  that  it  was  not  done  by  reason 
of  Judge  Gray's  ill  health  and  decease ;  and  that,  after 
his  death,  Poorman  and  his  attorney  refused  to  do  any 
thing  or  make  any  agreement  in  relation  to  it.  An 
appeal  was  taken  to  the  Supreme  Court  from  the  judg- 
ment in  favor  of  Poorman.  The  cause  was  disposed  of 
after  two  motions,  one  by  the  plaintiff  to  affirm,  and  one 
by  defendant  for  leave  to  dismiss,  etc.,  both  of  which 
were  supported  by  affidavits  and  counter  affidavits.  Upon 
the  hearing  at  the  June  Term,  1866,  the  Supreme  Court 
ordered  the  judgment  affirmed  without  prejudice  or  effect 
in  any  way  to  the  rights  of  the  defendants  under  the  law 
to  a  new  trial  in  the  court  below. 
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The  plaintiff  in  this  action  asks  that  the  defendant 
Poorman  be  required  to  litigate  the  question  of  title  with 
him,  and  that  the  defendant  be  enjoined  from  farther 
proceedings  in  the  law  action  against  the  Meeks,  and 
that  plaintiff's  title  be  quieted,  and  for  general  relief. 
The  defendant  Poorman  admits  the  matters  shown  by  the 
deeds  and  records  of  other  suits  as  stated,  and  avers  that 
White  had  full  notice  of  his  suit  against  the  Meeks,  and 
also  that  the  judgment  of  the  Supreme  Court  rendered 
on  the  appeal  in  the  case  of  Haynes,  Hutt  &  Co.  against 
Seachrest  et  al.y  so  far  as  the  order  applying  the  proceeds 
to  the  benefit  of  Brown  &  Co.  is  concerned,  was  obtained 
by  the  fraud  and  false  representations  of  the  plaintiff 
White.  The  defendants  Joseph  and  William  Meek  an- 
swer admitting  the  allegations  of  White's  petition,  and 
make  their  answer  a  cross  petition  against  Poorman,  and 
ask  a  new  trial  of  the  cause  for  themselves. 

The  cause  was  heard  before  a  referee,  who  reported  in 
favor  of  allowing  Davis,  Joseph  and  William  Meek  a 
new  trial  of  the  cause  of  Poorman  against  them ;  and, 
since  thereby  White  could  fully  protect  his  interests, 
denied  any  relief  to  him,  and  adjudged  him  to  pay  the 
costs  of  this  action,  the  costs  of  Poorman  v.  Meek  to 
abide  the  final  result.  This  report  was  made  the  judg- 
ment of  the  court,  and  Poorman  appeals  therefrom. 

P.  Odd  Bryan  for  the  appellant. 

Polk  &  HubheU  for  the  appellees. 

Cole,  J.  — The  plaintiff,  White,  does  not  appeal  from 
the  judgment  of  the  District  Court  denying  the  relief 
j.  new  trial:  asked   by  him.     The    only   order    appealed 

where  ithas  ,     /L   A  ..  *  •  i  •     lL  *.• 

been  granted,  from  is  that  granting  a  new  trial  in  the  action 
by  Poorman  against  Davis,  Joseph  and  William  Meek, 
Vol.  XXIV.— 15 
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for  the  recovery  of  real  property.  We  have  already 
several  times  held,  that  a  stronger  case  should  be  made  to 
justify  the  interposition  of  the  Supreme  Court  where  a 
new  trial  has  been  granted  by  the  District  Court  than 
where  it  has  been  refused.  Ruble  v.  McDonald,  7  Iowa, 
90 ;  Newett  v.  Sanford,  10  id.  396 ;  Alger  v.  Merritt,  16 
id.  121. 

One  very  patent  reason  for  this  distinction  is,  that  by 
the  granting  of  a  new  trial  another  opportunity  is  afforded 
for  a  full  and  fair  investigation  of  the  rights  of  the  par- 
ties. 

But  even  greater  latitude  in  application  for  new  trials 

is  allowed  in  actions  for  the  recovery  of  real  property 

^-.*     -*    *    Tjifcr— io         than  u*  other  actions.     Our  statute  enacts 

4  **'■  *  ►;      jfer/°of     (Rev.  §  3584  [2014] ) :  "  The  court  in  its  dis- 

i\s"'' mlr.*:  ^    *  property.  cretion  may  grant  a  new  trial,  on  the  applica- 

r^j^;- '  .  .*  -•' $  ;^tion  of  a  party  or  those  claiming  under  him,  made  at  any 

*v"'  "\  "^      \  ,  titne  within  two  years  after  the  determination  of  the 

^3  /#*•  '**  *'  former  trial."    The  language  of  this  statute  is  broad  and 

H-,^_^x.       '  peculiar.    It  says,  "the  court  in  its  discretion  may  grant 

a  new  trial."    In  such  cases  it  is  not  limited  to  the  causes 

or  grounds  for  a  new  trial  specified  under  the  head  of 

"  new  trials."  §§3112-3120.    While  the  discretion  must 

be  held  to  be  a  legal  discretion,  yet  it  is  not,  as  in  other 

actions,  limited  to  the  specific  causes  enumerated. 

The  right  to  apply  for  a  new  trial  is  not  limited  to  a 
party  to  the  suit,  as  in  other  actions ;  but  a  stranger  to 
s.  —  by  a      the  suit,  if  he  claims  under  a  person  who  was 

ttnnger:  .  ^  - 

time.  a  party  thereto,  may  make  his  successful  ap- 

plication for  a  new  trial  thereof.  Nor  is  the  party  apply- 
ing for  a  new  trial  limited  to  the  time  within  which  he 
must  make  his  application  in  other  actions,  but  he  is 
given  two  years  within  which  to  do  it.  Without  further 
general  remarks  upon  the  statute,  let  us  look  at  this  par- 
ticular case. 
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It  will  be  seen  by  reference  to  the  statement  of  this 
case,  that  Poorman  recovered  of  the  defendants  Meek 
six  different  parcels  of  land,  without  ever  having  pur- 
chased or  having  any  legal  or  equitable  title  or  claim  to 
more  than  three  of  said  parcels.     It  will  also  be  seen 
from  the  statement,   that  the  execution  under  which 
Poorman  claims  to  have  purchased  the  three  parcels  as 
the  property  of  Haynes,  Hutt  &  Co.,  was  not  issued  or 
levied  until  nearly  six  months  after  the  judgment  under 
which  they  claimed  title  was  set  aside  and  superseded  by 
the  judgment  of  the  Supreme  Court ;  so  that,  as  between 
Haynes,  Hutt  &  Co.  and  the  defendants  in  their  action, 
they  had  no  legal  or  equitable  title  to  the  property  which  y^.*  -  n>j^ 
could  be  sold  under  execution.    Pittman  &  Brother,  Bjr        '*£  Jf  m      ^ 
the  lien  of  their  judgment,  only  had  a  right  to  subject  WvaV    *      **Jjf  . 
its  payment  whatever  interest  their  judgment  debtors^  j^T^**^" 
had  in  the  property ;  their  rights  under  their  judgmept^ ^Wt  &./3PC3J 
could  rise  no  higher,  or  be  of  any  greater  force  or  validity,  **  TJfell j^'ttw 
than  the  rights  of  their  judgment  debtors,  Haynes,  Hutfc^  *  -******I» 
&  Co. ;  and,  when  the  rights  of  the  judgment  debtors        "N^ 
were  extinguished  by  the  setting  aside  of  the  judgment 
of  the  District  Court,  under  which  the  sale  to  them  was 
made,  and  rendering  instead  thereof  the  judgment  of  the 
Supreme  Court,  the  rights  of  the  judgment  creditor  were 
extinguished  also.     It  would  follow  then,  that,  at  the 
time  of  the  sale  of  Haynes,  Hutt  &  Co.'e  interest  in  the 
land  under  the  Pittman  &  Brother  judgment,  they  had 
no  interest  in  it  liable  to  sale  under  execution,  and  the 
purchaser  Poorman  acquired  no  title  to  the  land  by  his 
purchase. 

It  appears,  therefore,  that  Poorman  recovered  a  judg- 
ment for  the  six  parcels  of  land,  without  having  any  legal 
right,  upon  the  showing  made  in  this  case,  to  any  part  of 
it.  The  fact  that  the  judgment  ought  not  to  have  been 
rendered  in  favor  of  Poorman,  presents  the  strongest  pos- 
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sible  equity  for  the  granting  of  a  new  trial  to  the  unsuc- 
cessful party.  A  discretion  which  effectuates  justice  is 
certainly  an  equitable  discretion,  though  it  must  be  con- 
ceded that  it  is  not  necessarily  and  always  a  legal  dis- 
cretion. 
The  obstacle  which  presents  itself  to  the  exercise  of  this 

4. equitable  discretion,  is  the  alleged  negligence 

negligence.      of  the  attorney8  for  th©  defendants  in  the  first 

trial  of  the  action. 

A  party  is  properly  held  responsible  for  the  negligence 
of  his  agents  and  attorneys ;  and,  in  equity  as  well  as  in 
law,  the  negligence  of  a  party,  his  agent  or  attorney, 
which  alone  produces  an  adverse  result,  will  estop  him 
from  claiming  relief  as  to  such  result.  In  this  case  it  is 
insisted  that  proper  diligence  on  the  part  of  the  defend- 
ants' attorneys  would  have  secured  such  a  bill  of  excep- 
tions as  to  have  enabled  the  defendants  in  the  law  action 
by  Poorman  against  them,  to  have  obtained  complete 
relief  by  their  appeal.  But  the  trial  was  in  vacation,  and 
the  judge  trying  the  cause  was  in  ill  health,  and  no  legal 
necessity  required  the  bill  of  exceptions  to  be  prepared 
and  signed  on  any  particular  day.  Naturally,  after  the 
labor  of  the  trial  a  little  time  would  be  desired  by  the 
judge  before  settling  the  exceptions. 

The  residence  of  plaintiff's  attorney  being  in  another 
county,  and  the  necessity  for  his  presence  in  settling  the 
exceptions,  may  well  be  a  cause  for  further  delay. 

The  continued  ill  health  of  the  judge  would  naturally 
preclude  that  importunity  which  might  otherwise  have 
been  manifested. 

And  while  it  is  impossible  to  say  that  there  was  no 
negligence  on  the  part  of  defendants'  attorneys,  yet  we 
are  not  prepared  to  hold,  that,  in  view  of  all  the  facts,  the 
failure  to  secure  the  bill  of  exceptions  was  alone  attribut- 
able to  their  negligences.    But,  on  the  contrary,  it  seems 
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quite  probable,  that,  but  for  the  illness  of  the  judge,  the 
absence  of  plaintiff's  attorney,  and  other  causes,  over 
which  defendants  had  no  control,  a  different  result  would 
have  been  obtained  by  the  first  trial,  or  on  the  appeal. 

What  we  hold,  in  brief,  is  this :  that,  since  the  District 
Court  has  granted  a  new  trial  in  the  action  for  the  recov- 
ery of  real  property,  and  it  does  not  appear  that  the 
negligence  of  the  unsuccessful  party  or  their  attorney 
produced  the  result,  although  they  may  not  have  been 
entirely  without  blame  in  that  particular,  the  Supreme 
Court  will  not  reverse  such  order  as  being  an  abuse  of  the 
discretion  conferred  on  the  District  Court  by  section  3584 
(2013),  supra,  of  the  Revision. 

When  the  case  of  Poorman  against  the  Meeks,  was 
pending  in  this  court  on  appeal  by  the  defendants,  there 

B supreme  was  a  mo^on  m&de  by  the  appellee  to  affirm 

men? without  the  judgment,  because  of  the  failure  of  appel- 
prcjudice.  jants  to  prosecute  the  same  with  diligence, 
etc.,  and,  also,  a  motion  was  made  by  appellants,  to  dis- 
miss their  appeal.  Both  these  motions  were  pending 
at  the  same  time,  and  were  supported  and  resisted  by 
affidavits  of  the  respective  parties  and  attorneys.  Upon 
consideration  of  these  motions  together,  the  Supremo 
Court  ordered  the  judgment  affirmed  without  prejudice 
or  effect  in  any  way  to  the  rights  of  the  defendants,  under 
the  law,  to  a  new  trial  in  the  court  below.  It  is  now 
insisted,  that,  by  reason  of  the  affirmance  of  the  judgment 
in  the  Supreme  Court,  the  defendants  therein,  are  pre- 
cluded from  their  right  to  a  new  trial  in  the  District 
•Court,  notwithstanding  the  order  was  that  it  should  be 
without  prejudice,  etc. 

Since  the  two  motions  were  addressed  to  the  discretion 
of  the  Supreme  Court,  it  was  entirely  competent  for  the 
court  to  sustain  either  motion  with  such  modifications,  in 
view  of  the  merits  of  the  other,  as  were  deemed  proper. 


Digitized  by  VjOOQ IC 


118  SUPREME  COURT  OF  IOWA, 

Deford  v.  Mercer. 

Under  these  facts,  the  defendants  were  not  precluded 
from  their  application  to  the  District  Court  for  a  new 
trial  therein ;  and,  particularly  is  this  so,  where,  as  in 
this  case,  the  ground  for  new  trial  now  relied  upon,  was 
not  embraced  or  involved  in  the  record  upon  which  tho 
affirmance  was  ordered. 

It  remains  only  for  us  to  remark,  that  there  is  no 
proof  to  sustain  the  allegation  of  fraud,  made  against  tho 
plaintiff  in  obtaining  the  order  of  the  Supreme  Court  for 
the  application  of  the  proceeds  of  the  mortgage  foreclo- 
sure sale  to  the  payment  of  the  judgment  in  favor  of 
Brown  &  Co. 

Affirmed. 


Deford  ct  al.  v.  Mercer  et  al.* 

126    M7  **  ^1la^^an,8    Bft^e  S    CORRECTION  OP  MISDESCRIPTION  :  PRESUMPTION. 

Where  the  petition  of  a  guardian,  to  sell  the  real  estate  of  his  wards, 
contained  a  mistake  in  the  description  of  the  lands,  which  it  is 
shown  was  corrected  after  the  petition  was  drafted,  it  will  not  be 
presumed,  in  the  absence  of  evidence,  that  such  correction  was  not 
made  until  after  the  filing  of  the  petition. 

2. estoppel:  case  followed.    Where  heirs  after  arriving  of 

age,  with  full  knowledge  of  all  the  facts,  and  in  the  absence  of  fraud 
or  mistake  of  fact,  receive  and  retain  the  purchase-money  arising  from 
the  sale  by  their  guardian  of  their  interest  in  certain  lands,  they  are 
thereby  estopped  from  questioning  the  validity  of  such  sale  on  the 
ground  of  a  defect  in  the  proceedings.  The  case  of  Purdey  v. 
Hay*  (17  Iowa,  810)  followed. 

8.  —  void  and  voidable  sales.  Nor  is  this  principle  limited  to 
cases  of  voidable  sales,  but  extends  to  those  where  the  sale  is  void. 

4»  Equity:  reformation  of  quitclaim  conveyance.  A  court  of 
equity  will  so  reform  a  conveyance,  founded  on  a  consideration,  as 
to  correct  a  mistake  in  the  description  therein,  though  the  deed  is 
but  a  quitclaim  and  contains  no  covenants. 
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Appeal  from  Polk  District  Court. 
Thursday,  January  30. 

Guardian's  bale  :  equitable  estoppel  from  receipt  of 
furcha8e-money  by  ward:  correction  of  deed,  etc. — 
The  plaintiffs  are  the  heirs  at  law,  and  the  assignees  of 
such  heirs,  of  Hugh  Pursley,  deceased.  The  present  peti- 
tion, which  is  in  equity,  was  filed  June  30, 1863.  Plaintifls 
claim  the  title  to  the  south-west  quarter  of  the  north- 
east quarter  of  sec.  5,  township  78,  range  24,  of  which 
the  said  Hugh  was  the  owner  at  the  time  of  his  death. 
It  is  material  to  state  that  the  petition  sets  up  that  the 
said  property  was  sold  by  J.  C.  Jones  as  guardian  of 
the  minor  heirs  of  Hugh  Pursley,  and  attacks  the  validity 
of  such  sale.  Defendants  claim  title  to  a  portion  of  said 
premises  under  said  sale  by  Jones,  as  guardian.  It  was 
sold  under  the  same  proceedings  and  order  of  sale  which 
are  set  out  in  case  of  Pursley  v.  Hays  (22  Iowa,  11),  to 
which  case  reference  is  made  for  a  full  statement  of  facts 
respecting  the  guardian's  application  to  sell,  and  the  pro- 
ceedings subsequent  thereto.  On  the  hearing  of  this  case 
the  court  granted  a  portion  of  the  relief  prayed  by  the 
plaintiffs,  but  it  decided  against  the  plaintiffs  as  follows : 
"That  complainants'  bill,  so  far  as  it  attacks  and  seeks  to 
set  aside  the  sale  of  said  real  estate,  or  any  part  thereof 
made  by  J.  0.  Jones,  as  guardian  of  the  minor  heirs  of 
Hugh  Pursley,  deceased,  under  the  order  of  the  County 
Court  of  Polk  county,  Iowa,  of  date  the  3d  of  August, 
A.  D.  1852,  be,  and  the  same  is  hereby,  dismissed." 

The  court  having  thus  decided  that  the  plaintiffs  were 
not  entitled  to  have  the  guardian's  sale  set  aside,  accord- 
ingly confirmed,  on  defendant's  cross-bill,  their  title  to 
the  property  in  question. 

Plaintiffs  appeal. 
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B.  N.  Kinyon  for  the  appellants. 
Polk  &  Hvbbett  for  the  appellees. 

Dillon,  Ch.  J.  —  It  is  not  necessary  to  discuss  or  ex- 
amine any  questions  respecting  the  guardian's  sale,  which 
1.  quabdiaiTs  were  decided  in  the  case  of  Pursley  v.  Hays 
iion  of  misde-  (22  Iowa,  11).  That  case  was  very  elaborately 
presumption,  argued  and  deliberately  considered.  Under 
the  course  of  decision  in  this  State  respecting  adminis- 
trators' and  guardians'  sales,  it  was  held  that  the  sale  by 
Jones,  as  guardian,  was  valid,  as  against  the  various 
objections  in  that  case  made  against  it.  This  cause  has 
reference  to  another  tract  of  land  of  which  the  said 
Hugh  Pursley,  deceased,  was,  at  the  time  of  his  death, 
the  owner ;  but  this  tract  was  sold  by  the  said  Jones 
under  the  same  order  or  license  of  the  County  Court 
(August  3,  1852),  referred  to  in  the  Hays  case. 

The  land  owned  by  Pursley  and  claimed  in  the  present 
suit  is  the  south-west  quarter  of  the  north-east  quarter  of 
five,  etc.  It  is  claimed  that  Jones'  petition,  as  guardian, 
for  an  order  to  sell,  described  the  land  as  the  south-west 
quarter  of  the  north-t^tf  quarter  of  five,  etc. ;  and  that 
after  the  said  petition  of  the  guardian  to  sell  was  filed, 
and  after  notice  was  served  on  the  wards,  if  not,  indeed, 
after  the  order  of  sale,  the  description  was  fraudulently 
or  without  authority  changed  by  erasing  the  word  "  west" 
and  inserting  the  word  "  east." 

Testimony  was  taken  on  this  point,  but  while  this 
establishes  that  the  change  was  made  after  the  petition 
was  drafted,  it  does  not  clearly  satisfy  us  that  it  was 
made  after  it  was  filed.  The  mistake  in  the  description 
was,  probably,  discovered  before  the  filing  of  the  petition 
of  the  guardian  to  sell,  and  corrected  prior  to  such  filing 
by  erasing  the  word  "  west "  and  inserting  the  word 
"east-" 
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Bat  the  same  mistake  was  omitted  to  be  corrected  in 
the  copy  of  the  petition  which  was  served  upon  the  wards, 
t.  —  Mtop-  The  mistake  occured  by  following  the  like 
Ewid*80  "  mistaken  description  in  the  deed  from  Abel 
J.  Cain  to  Hngh  Parsley,  of  date  August  16, 1849.  The 
notice  to  the  wards  (which  notice  was  indorsed  upon  a 
copy  of  the  petition,  which  copy  described  the  land  as 
the  S.  W.  i  of  the  N.  W.  J,  etc.,  instead  of  the  S.  W.  J 
of  the  N.  E.  £,  etc.),  contained  a  material  mistake  in  the 
description  of  the  land ;  it  was  a  mistake  because  it  des- 
cribed lands  in  which  the  wards  had  no  interest,  but  it 
also  describes  them  as  those  conveyed  to  the  said  Hugh 
by  the  said  Cain.  Admitting,  as  for  the  purposes  of  this 
case  we  do,  that  the  effect  of  this  misdescription  of  the 
land  would  be  to  enable  the  wards  to  avoid  the  sale,  yet 
there  are  other  facts  which  we  now  proceed  to  state,  that 
equitably  and  effectually  estop  them  from  claiming  title 
to  the  land.  The  answer  alleges  and  the  evidence  estab- 
lishes (indeed  the  fact  is  not  disputed)  that  all  of  the 
wards  of  the  said  Jones  after  they  became  of  age,  with 
iVQl  knowledge  of  the  fact  of  the  sale,  and  that  he  had  no 
money  except  such  as  arose  from  this  sale,  received  from 
and  receipted  to  him  for  the  purchase  money  of  the  prop- 
erty sold  by  him  as  guardian. 

Not  only  so,  but  they  received  this  money  from  their 
guardian,  after  this  suit  was  brought,  a  suit  which  directly 
attacked  and  put  in  issue  the  validity  of  the  guardian's 
sale.  Such  alleged  invalidity  is,  indeed,  made  the  ground- 
work of  the  relief  herein  sought.  Not  only  so,  but  the 
testimony  shows  that  they  knew  the  money  arose  from 
the  sale,  among  other  tracts,  of  this  very  land ;  that  Jones 
had  no  other  money  in  his  hands  except  such  as  he  had 
received  from  the  sale  made  by  him  as  guardian ;  and 
this  money  the  said  heirs  (the  present  appellants  on  the 
record)  not  only  still  retain,  but  they  have  never  tendered 
Vol.  XXIV.— 16 
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it  back  to  Jones  or  his  vendees.  It  is  not  shown  or  claimed 
that  any  fraud  was  practiced  upon  them,  to  induce  them 
to  receive  the  money.  On  the  contrary,  it  seems  that  they 
were  anxious  to  get  it  just  as  soon  as  was  practicable  after 
attaining  their  majority. 

It  is  not  shown  that  they  received  it  under  any  mistake 
of  fact,  nor  that  they  received  it  under  any  misapprehen- 
sion as  to  their  legal  rights. 

Under  these  circumstances,  if  there  is  any  thing  well 
founded  in  conscience  or  in  law,  it  is,  that  they  are 
estopped  in  equity  from  claiming  the  land  after  having 
voluntarily  accepted  the  money  which  arose  from  or  was 
the  product  of  the  sale  of  the  land. 
\.  . ' .  *  We  can  only  account  for  the  action  of  the  heirs  in  thus 
receiving  the  money,  by  supposing  the  testimony  to  be 
V^  V  ^true,  that  in  case  there  was  a  recovery  they  were  to  have 
only  a  portion  thereof;  that  the  rest  was  to  go  elsewhere, 
fqad  that  they  were  unwilling  to  give  their  undisputed 
right  to  the  money  arising  from  the  sale  for  their  dis- 
puted right  to  recover  the  land.  But,  however  this  may 
be,  it  is  certain  that  the  present  appellants  have,  under 
the  circumstances  before  stated,  voluntarily  received  from 
Jones,  their  guardian,  the  purchase  money,  for  the  very 
land  they  are  now  seeking  to  recover. 

That  they  are  not  entitled  to  and  cannot  have  both  the 
money  and  the  land,  is  a  proposition  which  seems  too 
plain  to  require  either  an  extended  argument  or  authority 
to  show.  We  have  so  held  in  a  former  case  arising  upon 
the  same  sale.  Pursley  v.  Hays,  17  Iowa,  310.  If  the 
brief  opinion  filed  in  that  case  is  closely  examined  it  will 
be  6een  that  the  propositions  on  which  it  re3ts  are  guard- 
edly stated.  That  opinion  is  certainly  correct.  There  is 
nothing  in  the  circumstances  of«the  present  case  which  re- 
quires us  to  decide  more  than  that  where  a  party  with  full 
knowledge  of  all  the  facte,  there  being  no  fraud  or  mis- 
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take,  and  nothing  to  repel  the  presnniption  that  he  knew 
his  legal  rights,  bnt  much  to  show  that  he  did  fully  know 
them,  voluntarily  accepts  and  retains  the  purchase  money 
arising  from  the  sale  of  his  land,  he  cannot  afterward 
claim  the  land  itself.  He  is  equitably  estopped  to  deny 
the  validity  of  the  sale.  When  this  question  was  before 
us  previously  in  Pursdy  v.  Hays  (17  Iowa,  310),  we  did 
not  deem  it  necessary  to  fortify  our  conclusion  by  a  cita- 
tion of  adjudged  cases  in  other  courts. 

As  the  question  has  been  again  brought  up,  we  subjoin 
a  reference  to  some  decisions  not  only  holding  the  same 
view,  but  even  going  much  further  than  we  are  required 
to  do  by  the  facts  of  the  cause  now  under  consideratieaJ^1*^^* 

♦  In  t  Smith  Lead.  Gas.  (5  Am.  ed.)  663,  it  is  said :    "  That  where  thosifcrho 
entitled  to  avoid  a  Bale,  adopt  and  ratify  it,  by  receiving  the  whole  or 
the  purchase  money,  equity  will  preclude  them  from  setting  it  aside  sub£fq1I6ntlY, 
for  reasons  which  are  too  plain  for  statement.*1 

In  StrobU  v.  Smith  (8  Watts,  380,  A.  D.  1839),  the  plaintiff  claimed  under 
■ale  upon  judgment  against  one  Senger.    Defendant  disputed  the  Validity 
sheriff  *s  sale.   "  It  appeared  in  evidence,  that  the  defendant  was  a  judgment  creditor 
of  Senger,  and  took  the  amount  of  his  judgment  out  of  the  proceeds  of  the  sale.1* 

Per  curiam:  "Even  were  the  plaintiff's  deed  from  the  sheriff  inoperative,  the 
defendant  would  be  precluded  from  alleging  it  by  the  principle  of  Adlum  v.  Yard 
(1  Bawle,  171).  He  was  in  effect  a  party  to  the  sale,  and  he  confirmed  it  irrevocably, 
sofarashe  was  concerned,  by  taking  hit  short  of  the  proceeds  of  it  out  of  court." 

In  The  Commonwealth  v.  Sherman's  Admrt.  (18  Pa.  Stat.  [6  Harris]  848,  A.  D.  1862), 
it  is  asserted  broadly  by  Lswis,  J.,  that  if  a  party  "  has  once  received  the  proceeds 
of  a  sale  of  lands,  equity  would  seem  to  require,  that  a  title  subsequently  acquired 
by  him,  should  inure  to  the  benefit  of  his  assignee.  Equitable  estoppels  of  this 
character  apply  to  intents  as  well  as  adults,  to  Insolvent  trustees  and  guardians  as 
well  as  persons  acting  for  themselves,  and  have  place  as  well  where  the  proceeds 
received  arise  from  a  sale  by  authority  of  law,  as  where  they  spring  from  the  act  of 
the  party."  Citing  CroweU  v.  McOonkey,  5  Barr,  168;  Wilson  v.  Begger,  7  Watts  A 
Serg.  Ill ;  Mcpherson  v.  OunUff,  11  Serg.  &  R.  426 ;  Benedict  v.  Montgomery ,  1 
Watts  &  Serg.  38;  StroNe  v.  Smith,  8  Watts,  280. 

In  Smith  v.  Warden  (19  Pa.  Stat.  436),  the  court  reaffirmed  this  doctrine,  in  a  case 
not  unlike  the  one  at  bar,  as  the  surplus  of  the  moneys  arising  from  the  sale  was  paid 
over  to.  and  receipted  for  by  the  plaintiff.  The  court  used  this  language :  "  Whoro 
a  sale  is  made  of  land,  no  one  can  be  permitted  to  receive  both  the  money  and  the 
land/1  After  repeating  the  language  used  in  the  above  extract  from  Commonwealth 
v.  Sherman's  Admr*.,  the  court  «dd :  "  The  application  of  the  principle  does  not 
depend  upon  any  supposed  distinction  between  a  void  and  voidable  sale.  The 
receipt  of  the  money,  with  a  knowledge,  that  the  purchaser  is  paying  it  upon  an 
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It  will  be  seen,  that  this  principle  of  estoppel  is  not 
limited,  as  contended  for  by  the  appellant's  counsel,  to 
a. VOid  and ca8es  °f  voidable  sales,  bnt  extends  to  cases 

voidable  ales.  where  ^  ^  ^  voi(j 

If  it  were  true,  that  through  mistake  the  land  by  a  wrong 
description  was  embraced  in  the  order  of  sale,  but  the 
right  land  was  sold  and  conveyed,  even  then  a  receipt  of 
the  purchase-money  under  the  circumstances  shown  in 
this  case  and  above  referred  to,  would  estop  the  parties  so 
receiving  it  from  claiming  the  land.  The  heirs  who 
received  the  money,  havo  not  testified,  nor  in  any  other 
way  shown,  that  they  received  it  under  any  mistake  of 
fact,  or  in  ignorance  of  their  legal  rights,  or  by  reason 
of  any  fraud.  This  money  they  still  retain  and  do  not 
offer  to  restore  it.  As  they  have  chosen  to  take  the 
money,  they  cannot  also  have  the  land.  The  decree  of 
the  District  Court  dismissing  their  petition,  is  therefore 
affirmed. 

II.  Mrs.  Deford,  one  of  the  plaintiffs,  conveyed  her 

interest  as  one  of  the  heirs  of  Hugh  Pursley  to  her  uncle 

4.  Equrrr:       (West).     The  circumstances  under  which,  and 

Sf^tSSm    the  consideration  on  which,  this  conveyance 

was  made,  are  stated  in  22  Iowa,  15-18.    She 


understanding,  that  he  is  purchasing  a  good  title,  touches  the  conscience,  ana 
therefore  binds  the  party  in  the  one  case  as  well  as  the  other.*1 

In  tho  coarse  of  the  opinion  the  court  farther  remark  respecting  the  plaintiff: 
"  She  was  perfectly  acquainted  with  the  fact,  that  she  had  not  been  served  with 
process  to  make  her  a  party  to  the  judgment  on  which  the  sale  was  made,  and 
that  she  had  not  voluntarily  made  herself  a  party  to  that  proceeding,  without  pro- 
cess ;  and  there  is  no  evidence  to  repel  the  presumption,  that  she  was  equally  well 
acquainted  with  the  rules  of  law,  which  entitled  her  to  disregard  a  sale  made  under 
such  a  judgment,  as  having  no  operation  whatever  upon  her  right*,  unless  she  did 
some  act  which,  on  principles  of  equity  and  common  honetty,  might  estop  het 
from  impeaching  it.11  •  •  ••  The  receipt  of  her  share  of  the  money  was  there- 
fore an  affirmation,  that  her  title  had  passed  to  the  purchasers  by  virtue  of  the 
sheriff's  sale :  and  she  cannot  be  heard  to  make  a  contrary  allegation  now,  to 
tho  injury  of  those  who  paid  their  money  on  the  (kith  of  the  conveyance/*  These 
principles  are  cited  with  approval,  by  the  Supreme  Court  of  Indiana,  in  the  case 
of  ThittaU  v.  Stanley  (14  Ind.  409, 412). 
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conveyed  by  the  same  mistaken  description  by  which 
Abel  J.  Cain  conveyed  (August  16, 1849)  to  her  father, 
Hugh  Parsley.  That  is,  the  land  was  described  as  the 
south-west  quarter  of  the  north-west  quarter  instead  of 
the  south-west  quarter  of  the  north-east  quarter,  etc. 

That  this  was  a  mistake  in  the  deed  from  Cain  to 
Pursley,  and  a  like  mistake  in  the  deed  from  Mrs.  Deford 
(formerly  Mrs.  Cain)  to  West,  is  clearly  established. 
Defendants  claim  under  the  title  thus  acquired  by  West, 
and  by  their  cross-bill  ask  that  this  mistake  be  corrected. 
The  court  below  decreed  accordingly,  of  which  Mrs. 
Deford  complains. 

The  point  made  and  pressed  by  her  counsel  is,  that 
Mrs.  Deford's  deed  to  West  was  only  a  quitclaim,  was 
purely  voluntary,  and  hence  the  court  could  not  properly 
decree  a  correction  of  the  same. 

That  it  was  not  a  voluntary  conveyance,  see  22  Iowa, 
16.  She  received  a  consideration  for  it,  —  a  consideration 
equaling,  at  the  time,  the  value  of  the  interest  conveyed. 
There  was  no  fraud.  She  executed  the  deed  and  delivered 
it  after  she  became,  by  the  death  of  her  husband,  disco- 
vert. She  intended  to  convey  her  interest  in  the  land 
which  her  father  owned  at  the  time  of  his  death,  not  in 
that  to  which  he  had  no  claim  of  title.  A  mistake  crept 
into  the  deed  by  which  she  sought  to  execute  this  intention. 
Why  should  she  profit  by  it  ?  Why  should  she  not  cor- 
rect it  ?  We  see  no  such  reason  in  the  mere  fact  that  her 
conveyance  was  without  covenants.  The  decree  below, 
in  this  respect,  was  correct. 

111.  The  point  that  the  guardian's  deeds  are  void  for 
uncertainty  of  description,  has,  in  effect,  been  already 
decided.  22  Iowa,  39. 

Affirmed. 
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Criminal  law:  variance.  Where  an  indictment  founded  upon  section 
1564  of  the  Revision  charged  that  the  defendant  did  use  "  a  one- 
story  frame  building  on  the  north  side  of  Main  street,  n§xt  door 
west  from  Chambers'  store,  in  Agency  city,  Wapello  county,  Iowa, 
as  a  place  in  which  to  keep,  and  did  then  and  there  keep,  intoxicat- 
ing liquor,  with  intent  to  sell,"  etc.,  it  was  held  by  the  District  Court 
that  proof  that  the  building  in  which  the  liquor  was  alleged  to 
have  been  kept  was  next  door  west  of  Chamberlain's  store,  instead 
of  Chambers'  store,  as  alleged,  was  not  such  a  variance  as  would 
authorize  an  acquittal;  and,  this  court  being  equally  divided  in 
opinion,  the  judgment  of  the  District  Court  was  affirmed  by  opera- 
tion of  law. 

Appeal  from  Wapello  District  Court. 
Thursday,  January  30. 

Criminal  law  :  variance  :  effect  of,  under  the 
statute. — The  indictment,  founded  upon  section  1564 
of  the  Revision,  charges  that  the  defendant,  at,  etc.,  on, 
etc.,  "  did  use  a  certain  building,  viz.,  a  one-story  frame 
building  on  the  north  side  of  Main  street,  next  door 
west  from  Chambers'  store,  in  Agency  city,  in  Wapello 
county,  Iowa,  as  a  place  in  which  to  keep,  and  did  then 
and  there  keep,  intoxicating  liquor  with  intent  to  sell,  in 
violation  of  law,"  etc. 

Plea — not  guilty. 

On  the  trial  the  State  introduced  a  witness  who  testi- 
fied as  follows:  "I  know  defendant;  he  has  a  saloon 
in  Agency  city,  Iowa;  have  seen  persons  drink  in  his 
saloon;  have  bought  lemonade  there  with  claret  and 
port  wine  in  it,  in  1866;  would  produce  intoxication; 
defendant's  saloon  is  in  Agency  city,  Wapello  county, 
Iowa,  on  the  north  side  of  the  street,  and  next  door  west 
of  Chamberlain's  store ;  it  is  not  next  door  west  to  Cham- 
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beri  store."  The  State  here  rested,  and  the  defendant 
produced  no  testimony. 

The  court  instructed  the  jury,  that  "proof  that  the 
store-room  on  the  east  of  said  house  in  which  the  intoxi- 
cating liquor  is  alleged  to  have  been  kept,  was  occupied 
by  Chamberlain,  instead  of  Chambers,  as  alleged  in  the 
indictment,  is  not  such  a  variance  as  would  authorize  you 
to  acquit  the  defendant,  if  you  find  the  offense  otherwise 
sufficiently  established."  Defendant  excepted.  The  court 
also  refused  to  charge,  at  the  instance  of  the  defendant, 
that  such  a  variance  was  necessarily  fatal.  To  which 
defendant  also  excepted.    Verdict  guilty — judgment. 

Defendant  appeals. 

Henry  O'Connor,  Attorney-General,  for  the  State 
(appellee). 

Rendershott  <&  Burton  for  the  defendant  (appellant). 

Dillon,  Ch.  J. — The  only  question  made  on  this  appeal 
is,  whether  the  variance  between  the  names  of  Chambers 
and  Chamberlain  is  such  as,  under  our  statute,  to  require 
a  reversal  of  the  judgment.  Defendant's  counsel  contend 
"  that  the  description  in  the  indictment,  of  the  location  of 
the  building  alleged  to  be  a  nuisance,  is  matter  of  local 
description,  hence  must  be  proved  as  laid  —  the  variance 
being  of  necessity  fatal."  Mr.  Justice  Cole,  and  the 
writer,  are  of  opinion,  if  the  above  rule  applies  to  this 
case,  that,  under  existing  statutes,  this  variance  is  no 
longer  of  such  a  nature  as  to  require  or  justify  a  reversal 
of  the  judgment,  it  not  affecting  "  the  substantial  rights 
of  the  defendant  upon  the  merits "  (Rev.  §§  4660,  sub- 
div.  4,  5 ;  §§  4925,  4650,  4659,  cl.  5). 

Justices  Wright  and  Beck  are  of  a  contrary  opinion, 
and  regard  the  case  of  The  State  v.  Orogan  (8  Iowa,  523), 
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decided  in  1859,  as  applicable  to  the  present  case,  and  the 
rule  therein  recognized  as  not  having  been  abrogated  or 
relaxed  by  the  present  statutes  regulating  criminal  pro- 
cedure. In  their  opinion,  the  court  erred  in  its  instruc- 
tions to  the  jury,  and  the  judgment  should  be  reversed. 
In  consequence  of  this  equal  division  in  opinion,  the  judg- 
ment of  the  court  below  stands,  by  operation  of  law, 

Affirmed. 


Mill&b  v.  Albaugh. 

1.  Judgment  '•  vacation  of  :  fraud.  8&mble,  that  a  false  statement,  in 
a  pleading  which  the  opposite  party  has  a  full  and  fair  opportunity 
to  deny,  will  not  amount  to  such  a  fraud  as  will  constitute  a  suffi- 
cient ground  for  the  vacation  of  the  judgment,  under  subdivision  4, 
section  8499,  of  the  Revision. 

2. unavoidable  casualty  ok  misfortune.    The  unavoidable 

casualty  or  misfortune,  mentioned  in  subdivision  7,  of  said  section, 
must  be  such  as  to  prevent  the  party  from  defending.  The  mere  loss 
of  a  note,  constituting  a  defense,  would  not  be  sufficient,  as  the  party 
might  avail  himself  of  it  as  a  defense,  by  proving  its  contents,  after 
establishing  its  loss. 

8. diligence.  To  entitle  a  party  in  either  case,  to  have  a  judg- 
ment vacated,  he  must  prove  the  exercise  of  due  diligence  on  his  part* 
aa  well  as  the  existence  of  good  cause. 

Appeal  from  Louisa  District  Court 

Thursday,  Jaituaby  30. 

• 

This  is  a  proceeding  to  vacate  a  judgment,  and  is 
brought  under  section  3501  of  the  Revision,  to  obtain  the 
benefit  of  subdivisions  4  and  7  of  section  3499.  The  peti- 
tion was  filed  on  the  21st  day  of  March,  1867,  and  states, 
that,  at  the  October  Term,  1866,  the  defendant,  Albaugh, 
in  a  cause  entitled   T.  «/.  Moore,  for  the  use  of  John 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  129 

Miller  v.  Albaugh. 

Albaugh,  v.  Wm.  P.  Miller  and  J.  S.  Grubb,  recovered  a 
judgment  by  default,  for  $274.91,  upon  a  non-negotiable 
note,  made  by  said  judgment  defendants  and  another,  to 
said  Moore,  dated  September  26, 1856,  payable  in  thirty 
days ;  that  said  Moore  died  in  April,  1862,  the  owner  of 
said  note,  and  Albaugh  has  no  real  interest  in  it ;  that  the 
same  was  never  indorsed,  and  still  is  the  property  of  said 
Moore's  estate ;  that  plaintiff  held  and  owned  a  negoti- 
able note,  executed  to  him  by  said  Moore,  for  $275,  dated 
June  16,  1856,  and  payable  in  ninety  days ;  which  note 
still  belongs  to  plaintiff,  and  was,  by  agreement  made  in 
Moore's  life-time  between  him  and  Moore,  to  be  used  in 
the  payment  of  the  note  upon  which  the  judgment  was 
rendered  in  favor  of  Albaugh  as  above  stated;  that 
Moore  was  insolvent,  and,  after  the  agreement  to  adjust 
the  mutual  claims  as  above,  plaintiff  laid  his  note  away 
until  it  was  barred  by  the  statute  of  limitations ;  that,  at 
the  time  suit  was  brought  against  him  by  Albaugh,  he 
could  not  find  the  note  made  to  him  by  Moore,  and  did 
not,  until  after  the  judgment  was  rendered,  and  could 
make  no  good  defense  to  said  suit,  "  Plaintiff  avers,  that 
a  fraud  was  practiced  by  Albaugh  in  the  suit  wherein 
judgment  was  rendered,  for  that  the  pleadings  represent 
the  note  as  his  individual  property,  which  plaintiff  now 
denies.  Plaintiff  further  avers,  that,  by  reason  of  an  un- 
avoidable misfortune,  he  was  prevented  from  defending  in 
said  cause,  being  then  unable  to  find  the  note  which  is 
now  set  up  as  a  defense."  He  therefore  prays  that  the 
judgment  be  vacated,  and  he  permitted  to  defend,  etc. 

To  this  petition  defendant  demurred,  because,  first,  it 
did  not  show,  that  plaintiff  exercised  due  diligence  in  the 
defense  of  the  suit  by  Albaugh  against  this  plaintiff,  and, 
second,  it  did  show,  that  plaintiff  could  have  interposed  his 
defense  before  judgment  was  rendered. 
Vol.  XXIV,— 17 
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This  demurrer  was  overruled.  The  defendant  stood 
upon  his  demurrer,  and  an  order  vacating  the  judgment 
was  made.    Defendant  excepted  and  appeals. 

2).  -ZT.  Sprague  for  the  appellant. 

Austin  3f.  Williams  and  Joshua  Tracy  for  the  appellee. 

Oolb,  J.  —  By  section  3499  of  the  Revision  of  1860,  it 
is  provided,  that  the  District  Court  shall  have  power, 
l.  juDomrr:  after  the  term  at  which  a  final  order  or 
fraud.  judgment  is  made,  to  vacate  the  same  (subdi- 

vision 4),  "  for  fraud  practiced  by  the  successful  party  in 
obtaining  the  judgment  or  order."  The  only  fraud 
alleged  in  this  case,  is,  that  Albaugh  in  his  petition 
stated,  that  the  note  was  his  individual  property.  It 
may  admit  of  question,  whether  a  false  statement  in  a 
pleading,  which  the  opposite  party  has  a  full  and  fair 
opportunity  to  deny,  can,  under  any  circumstances, 
amount  to  fraud. 

Subdivision  7:  "For  unavoidable  casualty  or  misfor- 
tune, preventing  the  party  from  prosecuting  or  defend- 
% casualty  *ng*"     The  casualty  or  misfortune  in  this 

or  misfortune.  ^^  ^   ^   j^   of   ^   nofce       It   will   be 

observed,  that,  by  the  language  of  the  statute,  the  una- 
voidable casualty  or  misfortune  must  be  such  as  to 
prevent  the  party  from  defending.  But  it  is  clear,  that 
the  loss  of  the  note  could  not  prevent  the  party  from 
availing  himself  of  it  as  a  defense.  For,  if  it  was  lost, 
the  party  might  still  prove,  that  it  once  existed,  and  was 
now  lost,  and  thereby  have  as  full  benefit  from  it  as  by 
the  production  of  the  note  itself. 

But,  as  to  both  the  causes  alleged  in  the  petition,  the 
demurrer  is  well  taken.  To  entitle  a  party  to  have  a 
5. — diiigtne*.  judgment  or  order  vacated,  it  is  necessary, 
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that  he  aver  and  prove  the  exercise  of  due  diligence  on 
his  part,  as  well  as  the  existence  of  a  good  cause  of 
action  or  defense.  The  general  roles,  as  to  diligence, 
applicable  to  motions  for  new  trials,  obtain  with  equal 
force  to  proceedings  under  chapter  141  (§§  3495  to  3506) 
of  the  Kevision.  By  the  use  of  ordinary  diligence  this 
plaintiff  could  have  filed  his  answer  in  the  original 
action  controverting  the  allegation  of  ownership  of  the 
note  by  Albaugh,  and  also  have  set  up  the  lost  note  as  a 
defense.  Having  voluntarily  suffered  a  default  he  must 
abide  the  consequences  of  his  own  act. 

Reversed. 


Shanks  et  ux.  v.  Sxajcondb  &  Campbell. 

1.  Guardian  i  salb  as  natural  guardian.  A  father  of  whom  It  doe* 
not  appear  that  lie  was  appointed  guardian  of  the  property  of  his 
minor  child,  or  complied  with  the  statutory  requirements  relating 
to  guardian's  sale,  has  no  power  by  virtue  of  his  being  the  natural 
guardian  of  his  child,  to  sell  or  dispose  of  real  estate  belonging  to 
the  child,  even  though  it  appears  he  was  so  ordered  to  do  by  the 
County  Court. 

ft.  _  estoppel  by  DSHD.  Nor  would  a  deed  made  by  him  as 
natural  guardian,  pursuant  to  such  sale,  without  legal  authority, 
estop  a  third  party  from  setting  up  a  title  to  the  land  derived  through 
a  deed  from  the  father  himself,  who  became  seized  of  the  land  by 
inheritance  from  the  child,  who  died  subsequent  to  the  alleged 
guardian's  sale. 

S.  —  E8TOFPBL   IN    PAIS:   SILENCE    OF    SUBSEQUENT   PURCHASER. 

Neither  would  silence  and  a  failure  to  object  on  the  part  of  such 
third  party,  before  his  purchase,  to  improvements  being  made  upon 
the  land  by  the  persons  claiming  title  thereto  through  the  alleged 
guardian's  sale,  estop  him  from  afterward  setting  up  the  legal  title 
subsequently  acquired  by  him  from  the  father. 
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Appeal  from  Montgomery  District  Court. 
Fbidat,  Januaby  31. 

Real  action. — The  property  in  dispute  once  belonged 
to  Alice  M.  Zuber,  the  infant  child  of  J.  J.  Zuber. 
Defendants  claim  title  under  a  deed  made  bj  the  father, 
as  the  guardian  of  said  Alice. 

Plaintiffs  claim  under  a  deed  from  the  father,  after  the 
death  of  the  child,  and  to  whom  the  property  descended, 
if  the  title  was  not  divested  by  the  guardian's  deed.  The 
case  was  heard  in  equity,  the  answer  setting  up  an  equi- 
table defense.  Judgment  for  plaintiffs,  and  defendants 
appeal. 

C.  E.  Millard  for  die  appellants. 

J.  M.  Dews  for  the  appellees. 

Weight,  J. — Plaintiff's  legal  title  seems  to  be  well 
and  sufficiently  sustained,  and  mast  prevail  unless  the 
1.  ovabdiax:  equities  set  up  by  defendants  are  sufficient 
guardian.  to  defeat  it.  And  here  we  are  called  upon 
chiefly  to  consider  and  determine  the  effect  due  to  the 
alleged  guardian's  sale. 

Without  setting  out  the  facts,  we  remark  that  this  title 
has  nothing  whatever  upon  which  to  stand.  In  January, 
J  862,  the  records  of  the  County  Court  recite,  that,  upon 
the  petition  of  J.  J.  Zuber,  natural  guardian  of  Alice 
M.  Zuber,  to  sell  real  property  belonging  to  her,  the  court 
ordered  the  guardian  to  sell  said  property  (describing 
that  in  controversy)  at  private  sale,  etc.  Beyond  this 
there  is  nothing  whatever  to  show  that  the  father  ever 
was  appointed  guardian  ;  that  he  ever  filed  a  petition  to 
sell ;  that  he  ever  gave  notice  of  such  application ;  that 
he  ever  sold  or  conveyed  the  property  by  virtue  of  this 
authority;  that  he  made  any  return  or  settlement  as 
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guardian,  nor  that  he  took  any  other  step  in  relation  to 
the  property  of  the  ward.  Indeed,  it  quite  conclusively 
appears  that  he  never  was  appointed  guardian,  and  never 
had  authority  as  such  to  dispose  of  this  property*  Not 
only  so,  but  it  is  left  in  much  doubt  whether  he  ever 
executed  or  delivered  a  deed  of  any  kind  to  the  party 
under  whom  defendants  claim.  On  the  other  hand, 
plaintiffs  show  the  death  of  the  child,  the  descent  to  the 
father,  and  a  deed  in  due  form  from  him  to  them.  Upon 
these  facts  there  can,  of  course,  be  no  question  as  to 
what  party  has  the  legal  title.  And  under  them,  there 
can  be  as  little  doubt,  when  we  turn  to  equities  insisted 
upon  by  defendants. 

If  the  father  never  made  a  deed  as  guardian,  he,  of 
course,  would  not  be  estopped  from  denying  defendant's 

t. wtoppei  titta    And  this  would  be  more  emphatically 

bydaed.  true  0f  plaintiffs,  who  take  title  from  him. 
Not  only  so,  but  a  deed  by  him,  as  natural  guardian, 
made  without  authority,  without  right,  and  in  the 
absence  of  all  right  or  authority,  for  which  nothing  was 
ever  received,  or  pretended  to  be  received  by  the  ward, 
made,  if  for  any  thing,  in  consideration  of  an  old  debt  of 
the  father,  would  not  estop  these  plaintiffs  from  setting 
up  title  derived  from  him  in  his  own  right.  If  there 
was  any  fraud  on  the  part  of  Zuber,  plaintiffs  are  not 
connected  with  it,  and,  hence,  not  affected  by  it. 

And  the  alleged  knowledge  on  the  part  of  plaintiffs, 

that  defendants  were  putting  improvements  upon  the  lot, 

a  — estoppel  and  that  the  husband  had  entered  into  and 

lence  of  sub-   had  a  contract    for    erecting    the    building 

sequent  pnr> 

chaser.  thereon,  though  ever  so  fully  established,  is 

of  but  little  moment,  for  two  most  cogent  reasons.  In 
the  first  place,  defendants  were  advised  and  told  at  the 
time  of  building,  that  they  had  no  title,  and,  in  the  face 
of  this  information,  proceeded  with  their  improvements. 
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Then,  again,  plaintiffs  then  had  no  title,  and  did  not 
acquire  any  for  near  a  year  afterward.  Of  course,  there- 
fore, any  silence  on  their  part  before  acquiring  title,  if 
shown,  would  not  estop  them  from  setting  up  that  subse- 
quently acquired.  And  the  same  is  true  of  the  alleged 
eale  by  plaintiffs  to  defendants  of  the  deed  from  Remick 
(who  once  held  the  title)  to  the  person  under  whom  both 
parties  claim  title.  This  transaction  was  long  before  plaint- 
iffs had  any  title,  and  so  utterly  barren  of  every  thing 
like  a  Bale  of  the  property,  that  we  cannot  imagine  any 
single  ground  upon  which  it  could  be  claimed  that 
defendants  acquired  any  rights  under  it. 
^  4  This  judgment  must,  therefore,  be  affirmed.  What 
'  frights,  if  "any,  defendants  may  have  for  improvements,  as 
occ^pjSng  "claimants,  we  are  not  now  called  upon  to 
-  determine. 

Affirmed. 


t 


U  JJ*  Hendershott  v.  Pino  et  al. 

104  j$4 
w  6io  L  Judgment  liens  expires  in  ten  year*.    A  general  judgment 
I  *J   "^  ceases  to  operate  as  a  lien  upon  real  estate,  after  the  expiration  of 
ten  yean  from  the  date  of  rendition. 

2.  :  MORTGAGE  LIEN  NOT  MERGED  IN  JUDGMENT.      But  a  judfi^ 

ment  and  decree  of  foreclosure  does  not  merge  the  lien  of  the  mort- 
gage foreclosed.  It  is  simply  a  means  of  effectuating  and  enforcing 
that  lien,  which  continues  until  the  debt  is  paid  or  discharged. 

8.  Limitation,  statute  of:  mortgage  foreclosure.  It  seems  that 
our  statute  of  limitations  requiring  actions  founded  upon  written 
contracts,  to  be  brought  within  ten  yean,  applies  to  suits  for  the 
foreclosure  of  mortgages  as  well  as  to  suits  upon  notes.  But  if  it 
appears  from  the  pleadings  or  testimony  of  the  debtor  that  the 
cause  of  action  still  justly  subsists,  the  statute  does  not  apply. 

4.  Demurrer:  when  error  to  sustain  general  one.  The  sus- 
taining of  a  general  demurrer  to  the  whole  of  a  petition,  one  cause 
of  which  is  well  stated,  is  error. 
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Appeal  from  Wapello  District  Cowrt. 
Friday,  Jaotaby  31. 

Petition  in  equity  to  quiet  title  in  plaintiff  to  t* 
one  feet  off  of  the  west  side  of  lot  one  in  block  two : 
town  of  Ashland,  Wapello  county,  Iowa.  The  pe 
states  that  the  property  formerly  belonged  to  Tl 
Ping,  the  defendant,  and  that  in  1853  or  1854,  he 
and  conveyed  the  same  to  David  Warren ;  that  the 
of  conveyance  was  lost  before  the  same  was  recorde 
no  record  evidence  thereof  is  now  In  existence.  Tt 
the  24th  day  of  September,  1855,  said  David  \ 
and  wife  executed  a  mortgage  upon  said  propei 
Worster,  Templin  &  Co.,  to  secure  the  piyrafi 
$1,500;  that  on  the  26th  day  of  September,  18$ 
said  Worster,  Templin  &  Co.  obtained  in  Wapellc 
trict  Court  a  decree  of  foreclosure  of  said  mortgage,  and 
judgment  against  said  Warren  for  the  balance  due  on 
said  mortgage  debt,  it  being  $783.68,  and  the  Bame  still 
remain  of  record. 

That  after  the  foreclosure  of  said  mortgage,  and  on  the 
19th  day  of  February,  1857,  the  said  Ping  and  wife  exe- 
cuted to  Worster,  Templin  <fe  Co.  a  quitclaim  deed  for 
said  property,  but  plaintiff  avers  that  Ping  at  that  time 
had  no  interest  in  said  property. 

Plaintiff  further  a  vera  that  at  no  time  since  the  rendi- 
tion of  said  foreclosure  judgment,  have  the  plaintifft 
therein  caused  execution  to  issue  or  taken  any  other  steps 
to  enforce  the  same ;  and  that  said  judgment  ceased  to  be 
a  lien  on  the  26th  day  of  September,  1866. 

That  on  the  26th  day  of  September,  1856,  the  said 
Worster,  Templin  &  Co.  obtained  an  ordinary  judgment 
in  said  court  against  said  Warren  for  $304.14,  but  no 
execution  has  been  issued  or  other  steps  taken  to  enforce 
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the  same,  and  the  lien  thereof  ceased  on  the  26th  day  of 
September,  1866. 

Plaintiff  then  farther  avers  that  he  purchased  of  said 
Warren  the  property  in  controversy  on  the  18th  day  of 
March,  1867,  and  took  a  deed  therefor,  and  is  now  the 
owner  of  said  property  divested  of  the  liens  of  said  judg- 
ments and  claims  of  the  defendants.  He  asks  that  his 
title  be  quieted  in  him  divested  of  the  liens. 

The  defendants  demurred  to  the  petition,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  for  that  it  does  not  aver  that  the  mortgage  debt 
is  paid.  The  District  Court -sustained  the  demurrer,  and 
plaintiff  appeals. 

SendersAott  &  Burton  for  the  appellant 
StUee,  Hutchinson  dk  Dixon  for  the  appellees. 

Cole,  J.  —  Judgments  are,  by  our  statute,  made  liens 
upon  the  real  estate  of  the  judgment  debtor,  situated  in 
l.  jutombht  the  county  where  they  are  rendered,  or  at- 
intenyeari.  tested  copies  thereof  are  filed.  The  lien 
attaches  from  the  date  of  rendition  or  filing.  Rev.  §§ 
4105,  4108.  It  is  further  provided  by  statues  (Rev. 
§  4109),  "  The  liens  above  authorized  continue  in  force 
for  the  term  of  ten  years  only,  from  the  date  of  the  judg- 
ment." It  is  clear,  from  the  language  of  the  statute,  that 
whatever  lien  Worster,  Templin  &  Co.  acquired,  by  virtue 
of  their  judgment,  was  lost  or  ceased  to  be  a  lien  after  ten 
years  from  the  date  of  its  rendition.  The  lien,  being  given 
by  statute,  could  continue  no  longer  than  the  statute 
declares  it  shall  continue. 
But  the  lien  acquired  by  the  mortgage,  was  the  result 

% of  the  contract  between  the  parties.     The 

nSuSqpdfe  lien  of  tlie  mortgage  was  independent  of  and 
judgment.      prior  to  the  judgment    It  in  no  manner  de- 
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pended  upon  the  judgment  for  its  existence.  The  judg- 
ment did  not  merge  the  lien  of  the  mortgage,  bat  was 
simply  a  means  of  effectuating  and  enforcing  that  lien. 
The  judgment  did  merge  the  mortgage  debt ;  but  a  merger 
of  the  debt,  or  any  change  of  the  evidence  of  it,  as  by  giv- 
ing a  note  for  the  account  secured  by  mortgage,  by 
renewal  of  note,  giving  bond  or  other  thing,  short  of  pay- 
ment, does  not  destroy  the  lien  of  the  mortgage — that 
continues  until  the  debt  is  paid  or  discharged. 

By  our  statute  of  limitations,  suits  founded  on  written 
contracts  and  for  the  recovery  of  real  property,  must  be 
8.  lihitatioh,  brought  within  ten  years.  Rev.  §  2740,  sub- 
moSS°':  division  4.  This  statute  has  been  held  to 
foreclosure,  apply  to  suits  for  the  foreclosure  of  mortgages, 
as  well  as  to  suits  upon  notes.  Newman  v.  De  Larimer 
et  al.y  19  Iowa,  244.  But  these  provisions  do  not  apply 
when  from  the  answer  or  testimony  of  the  debtor,  it 
appears  affirmatively,  that  the  cause  of  action  still  justly 
subsists.  Rev.  §  2742. 

But  by  Revision,  section  2740,  subdivision  5,  actions 
founded  on  a  judgment  of  a  court  of  record,  may  be 
brought  within  twenty  years,  and  by  section  3246,  execu- 
tions may  issue  at  any  time  before  the  judgment  is  barred 
by  the  statute  of  limitations.  An  execution,  therefore, 
may  now  be  issued  upon  the  judgment  rendered  on  the 
mortgage  debt.  The  mortgage  debt  is  not  averred  to  have 
been  paid ;  nor  is  it  barred  by  the  statute.  While  the 
lien,  acquired  by  virtue  of  the  judgment,  may  have  ceased 
at  the  end  of  ten  years ;  yet  the  lien  acquired  by  the 
mortgage  continues  until  the  mortgage  debt  is  paid  or 
discharged.  Since  there  is  no  averment  by  plaintiff, 
that  the  mortgage  debt  is  paid,  nor  any  presumption 
of  payment  arising  from  lapse  of  time  or  the  statute  of 
limitations,  it  follows  that  the  lien  of  the  mortgage  still 
exists. 

Vol.  XXIV.— 18 
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Dillon,  Ch.  J.,  and  Beck,  J.,  concur  in  the  conclusion 
reached  herein,  but  do  not  wish  to  be  understood  as 
expressing  any  opinion  as  to  whether  a  judgment  in  a 
foreclosure  case  is  a  lien  upon  any  other  than  the  mort- 
gaged property ;  or  whether  the  limitation  of  ten  years 
for  the  continuance  of  a  judgment  lien  applies  to  the 
judgment  in  a  foreclosure  case.  Not  do  the  other  mem- 
bers of  the  court  regard  either  of  these  questions  as 
decided  herein. 

The  petition  in  this  case  sets  out  two  judgments — one 
of  foreclosure,  and  the  other  an  ordinary  judgment.  As 
4.  dsxubsbb:  *°  ^e  latter>  the  mere  lapse  of  time  annihilates 
J|£££  the  lien,  and  shows  conclusively  the  right  of  the 
ceneraione.  pontiff,  to  the  relief  demanded  as  against  it. 
The  demurrer  was  sustained  by  the  District  Court  as  to 
the  whole  petition.  This  was  error,  to  the  extent  of  the 
claim  for  relief,  as  to  the  last  mentioned  judgment,  and 

for  this  the  judgment  is 

Reversed. 


Williamson  v.  Test. 

Conveyance:  breach:  measure  of  damages:  property  consid- 
eration. In  an  action  for  a  breach  of  covenant  ins  deed,  it  is  proper 
to  base  the  recovery  upon  the  value  of  personal  property  taken  as  the 
consideration,  which  the  parties  themselves  fixed  thereon  at  the  time 
of  the  sale,  rather  than  its  actual  value. 

—  warranty.  A  deed  of  conveyance  recited,  that  the  grantor 
"  sells,  conveys  and  quitclaims,"  and,  after  describing  the  lot,  "  cove- 
nants to  warrant  and  defend  the  said  premises  against  the  lawful 
claims  of  all  persons  whomsoever,  except  the  United  States."  The 
deed  was  intended  to  convey  the  "  settler's  or  claimant's  title,"  which 
the  defendant  did  not  have,  nor  any  title.  Held,  that  the  grantor 
was  liable  upon  his  covenant,  notwithstanding  the  words  "  sell,  con* 
vey  and  quitclaim." 
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Appeal  from  Pottawattamie  District  Court. 
Friday,  January  31. 

Defendant  in  March,  1856,  sold  and  conveyed  to 
plaintiff  a  lot  in  Omaha,  Nebraska  territory.  The  deed 
expressed  a  consideration  of  $150,  and  recites  that  the 
grantor  sells,  conveys  and  quitclaims,  and  after  describ- 
ing the  lot,  covenants  to  warrant  and  defend  the  said 
premises  against  the  lawful  claims  of  all  persons  whomso- 
ever, except  the  United  States.  * 

The  petition  alleges,  that  the  defendant  had  no  title  or 
right  of  any  kind  to  the  lot,  that  the  light  and  title  was 
in  another,  that  defendant  never  has  obtained  any  inter- 
est in  said  lot,  and  for  a  breach  of  the  convenants  in  said 
deed,  claims  damages  in  the  sum  of  $400.  Upon  the 
issue  joined,  there  was  a  trial  to  the  court ;  judgment  for 
plaintiff  in  the  sum  of  $162.10 ;  motion  for  new  trial 
overruled,  and  defendant  appeals. 

Polk  dk  Hubbell  for  the  appellants. 

Robert  Peroival  for  the  appellee. 

Wright,  J. — The  substance  of  the  several  errors 
assigned,  relate  to  the  action  of  the  court  in  overruling 
l.  gontbtasci:  defendant's  motion  for  a  new  trial.    By  this 

broach:  meaa»  a 

ure  of  damage*  motion  it  was  claimed,  that  the  finding  for 

property  con-  7  ° 

•Mention,      plaintiff  was  against  the  law  and  evidence, 
and  also  excessive. 

The  lot  was  paid  for  in  a  watch.  In  this  action  limit- 
ing (as  the  court  below  seems  to  have  done,  and  to  which 
plaintiff  does  not  object),  the  recovery  to  the  considera- 
tion with  interest,  it  was  proper,  there  being  no  proof  of 


Digitized  by  VjOOQ IC 


140  SUPREME  COURT  OP  IOWA, 

Williamson  v.  Test. 

fraud  on  plaintiff's  part,  to  base  the  recovery  upon  the 
value  fixed  upon  the  watch  by  the  parties  at  the  time  of 
the  trade,  rather  than  its  actual  value  as  testified  to  by 
defendant.  Upon  this  basis  the  judgment  is  much  below 
the  true  amount.  If  the  court  below,  however,  was 
guided  by  the  actual  value,  the  testimony  warranted  the 
finding.  Plaintiff  and  defendant  were  the  only  witnesses 
to  the  value.  There  was  the  usual  conflict.  The  court 
below  took  plaintiff's  estimate,  and  we  cannot  say,  that 
in  this  there  was  error. 

That  defendant  did  not  have  title  to  the  lot  at  the 
time  of  making  the  deed,  is  very  well  established.    The 

i land  was  then  owned  by  the  United  States, 

wmnmnt7,  the  deed  was  intended  to  convey  the  "set- 
tlers' or  claimants'"  title,  but  this  defendant  did  not 
have,  nor  afterward  acquire.  This  was  at  the  time  in 
another  by  a  paramount  right ;  and  after  the  purchase 
from  the  United  States,  the  paramount  right  drew  to  it 
the  full  legal  title,  and  thus  occasioned  the  breach  of 
defendant's  covenants.  And  notwithstanding  the  words 
"sell,  convey  and  quitclaim,"  in  the  prior  part  of  the 
instrument,  the  subsequent  language,  warranting  and 
defending  the  premises  against  the  lawful  claim  of  all 
persons  whomsoever,  except  the  United  States,  would  be 
without  meaning  unless  construed  to  hold  the  grantor  as 
claimed  by  plaintiff.  The  case  is  not  so  strong  for 
defendant  as  that  of  McNecvr  v.  JfcOomber  (18  Iowa,  12), 
to  which  we  direct  attention  as  folly  warranting  the  con* 
struction  given  to  this  deed  by  the  court  below. 

Affirmed* 
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Manlet  v.  Wolfe  &  Co. 

1.  Venue  t  flacb  of  fkbforicakcb.  Actions  for  a  mere  money  de- 
mand must  be  brought  in  the  county  where  the  defendants,  or  some 
of  them,  reside,  unless  the  contract,  upon  which  suit  is  brought,  is 
by  its  terms  to  be  performed  in  a  different  county. 

fc. application  of  the  BULB.    Where  a  contract  for  laying  a 

portion  of  railroad  track  in  the  county  of  L.,  provided,  that  the 
defendants  were  to  deliver  the  iron  and  material  needed  at  the  end 
of  the  track,  that  plaintiffs  were  to  have  compensation  for  any 
damages  sustained  by  being  detained  on  account  of  defendants'  fail- 
ure to  finish  the  grade,  and  the  amount  of  compensation  plaintiff 
was  to  receive  for  his  work,  but  fixed  no  place  of  payment,  it  was 
held,  that  an  action  upon  the  contract,  for  breaches  of  its  several 
parts,  was  not  properly  brought  in  the  county  of  L.,  where  none  of 
the  defendants  resided,  and  that  the  venue  was  properly  changed  to 
the  county  of  the  residence  of  one  of  the  defendants  and  the  business 
place  of  all. 

S. venue  correct  in  FAST.    The  sustaining  of  the  motion  in 

such  case  for  the  change,  will  not  be  regarded  as  erroneous  because 
as  to  one  item — a  small  fraction  of  the  entire  claim — the  venue 
was  properly  laid,  if  the  point  was  not  urged  either  in  the  District 
or  Supreme  Court,  but  that  the  entire  action  was  properly  brought 
inL. 

Appeal  from  Lucas  District  Cawrt. 

Tuesday,  Janttaby  81. 

Defendants  had  the  contract  for  constructing  the  B. 
&  M.  R.  R.  R.  from  Albia,  in  Monroe  county,  west,  and 
entered  into  a  contract  with  plaintiff  for  laying  the  track 
on  a  certain  part  of  said  road  in  Lucas  county.  The 
parts  of  said  contract  material  to  this  case,  are  as  follows : 
Defendants  undertook  to  deliver  all  the  iron  and  material 
needed  for  laying  the  track,  at  the  end  thereof,  and, 
should  plaintiff  be  detained  by  failure  to  finish  the  grade, 
he  was  to  have  reasonable  compensation  for  any  damages 
thereby  sustained    It  also  provided  for  the  amount  of 
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compensation  to  plaintiff  for  his  work,  but  fixes  noplace 
for  paying  the  same. 

The  petition  claims  $1,372.37,  divided  as  follows : 
$1,000  for  detention  on  account  of  the  non-completion 
of  the  grade ;  $76.87  for  not  delivering  material  at  the 
end  of  the  track;  $298  for  extra  work,  money  paid  and 
articles  famished  at  defendants'  request.  Upon  defend- 
ants' motion,  supported  by  affidavits,  the  venue  was 
changed  to  Wapello  county,  and  plaintiff  appeals,  assign- 
ing the  order  as  error. 

T.  M.  Stuart  and  Perry  &  Townsend  for  the  appellant. 

Bendershott  &  Burton  for  the  appellees. 

"Wright,  J.  — By  the  affidavit  made  in  support  of  the 
motion,  it  appears  that  two  of  the  defendants  are  resi- 
i  veku*:  dents  of  Linn  county,  one  of  them  of  Wapello, 
peribnnance.  and  that  their  main  office  is  at  Ottumwa. 
It  is  conceded  that  this  action  should  have  been  com-  / 
menced  in  one  of  these  counties  unless  section  2798  of j * 
the  Revision  authorized  it  to  be  brought  in  Lucas. 

This  provides  that  suit  may  be  brought  on  a  contract1 
in  a  county  where  by  its  terms  it  is  to  he  performed. 

And,  therefore,  the  only  question  is  whether  by  the 
terms  of  the  contract,  it  was  to  be  performed  on  defend- 
ants' part  in  Lucas  county. 

The  contract  says  nothing  about  extra  work,  nor  about 
money  to  be  paid  or  articles  to  be  furnished  by  plaintiff. 

i appl!cft.  There  is,  therefore,  no  kind  of  pretense  for 

tkmofroie.  ckiming  that  defendants  were,  by  the  terms 
of  any  contract,  to  pay  the  $298  in  Lucas  county.  There 
is  not  even  an  express  promise,  written  or  verbal,  to 
pay  for  the  same,  let  alone  a  place  fixed  for  such  pay- 
ment. 
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The  claim  for  the  $1,000  stands  upon  but  little,  if  any, 
better  ground.  Plaintiff  was  to  be  compensated  for  his 
damages  on  account  of  delay  in  finishing  the  grade,  but, 
where  ?  Certainly  there  is  no  more  warrant  for  saying 
that  the  compensation  was  to  be  made  in  Lucas  than  in 
Wapello  county.  The  rule  under  the  statute  is,  that 
actions  for  a  mere  money  demand  shall  be  brought  in  the 
county  of  defendant's  residence,  and  they  can  only  be 
brought  in  another  when  the  contract,  by  its  terms,  pro- 
vides for  performance  therein.  The  contract,  it  will  be 
observed,  does  not  in  terms  obligate  defendants  to  finish 
the  grade.  For  damages  resulting,  it  is  true,  they  were 
to  pay,  but  generally,  and  not  in  terms,  in  Lucas  county. 

But  a  small  part  of  plaintiff's  entire  demand  ($76.87) 
then  could  upon  any  fair  construction  of  the  statute,  be 
z.  —  tonm  sued  for  in  Lucas  county.  This  relates  to 
part.  the  failure  of  defendants  to  deliver  the  iron 

and  material  at  the  end  of  the  track.  There  is  no  claim 
tint  part  of  the  demand  was  triable  in  Lucas  county,  but 
it  is  insisted  that  the  action  was  properly  brought  there 
as  to  all.  Nor  was  there,  as  far  as  the  record  discloses, 
any  demand  that  the  case  should  be  retained  in  that 
county  for  a  trial  as  to  part,  though  as  to  others,  defend- 
ants were  entitled  to  the  change  of  venue. 

The  action  was  upon  the  one  contract,  the  petition 
assigning  several  breaches.  It  is  not  pretended  that  the 
attention  of  the  court  was  called  specifically  to  its  possible 
duty  to  sustain  the  motion  as  to  part,  and  overrule  it  as 
to  the  other  cause  of  action.  The  breach  for  failure  to 
deliver  the  material  is  assigned  in  the  same  count  with 
that  which  claims  the  $1,000  for  the  delay  in  finishing 
the  grade.  And  though  we  might  concede  as  to  this 
fraction  of  the  entire  claim  (about  one-eighteenth)  thai 
the  action  was  properly  brought,  and  that  the  court 
might,  consistently  enough,  have  retained  the  case  as  to 
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this  part  for  trial  in  Lucas  county ;  yet  as  the  court 
in  Wapello  county  will  equally  have  jurisdiction,  as 
there  was  no  demand  that  plaintiffs  were  entitled  to  have 
at  least  this  much  retained,  and  as  appellant  does  not 
here  insist  upon  this  view,  we  unite  in  the  order  affirming 
the  ruling  of  the  court  below. 

For  our  views  of  the  statute  and  in  support  of  this 
conclusion  see  Hunt  v.  Bratt  (23  Iowa,  171). 

Affirmed. 


Reno  et  al.  v.  Teagabden  et  al. 

1.  Injunction:  agaixbt  proceedings  at  law.  The  facts  stated  which 
were  held  sufficient  to  authorize  an  injunction  against  proceedings 
under  a  judgment  and  in  an  action  at  law. 

8.  Judgment:  proceeding  to  vacate:  new  trial.  An  application 
for  a  new  trial  previously  made,  is  no  bar  to  a  proceeding,  based  on 
other  grounds,  to  vacate  the  judgment  under  the  fourth  subdivision, 
section  8490  of  the  Revision.  And  in  such  case  the  application  to 
vacate  may  be  united  with  other  facts  than  those  connected  with 
the  cause,  when  they  constitute  a  defense  to  the  claim  upon  which 
the  judgment  is  based. 

Appeal  from  Johnson  District  Court. 

Friday,  January  31. 

Action  in  equity  to  enjoin  proceedings  at  law,  and 
for  an  accounting,  etc.,  etc.  The  petition  is  very  long, 
and  contains  a  detailed  statement  of  facts  upon  which 
plaintiffs  rely.  Concisely  stated,  they  are  as  follows: 
January  6,  1864,  Mrs.  Edwards  was  the  owner  of  an 
undivided  half  of  a  printing  press  and  material,  having 
sold  the  other  half  to  I.  J.  Teagarden  for  $300.  For  the 
purpose  of  continuing  the  publication  of  the  newspaper 
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printed  thereon,  the  plaintiff  and  others  for  whom  they 
sue,  jointly  purchased  Mrs.  Edwards'  interest  therein, 
and  gave  the  possession  of  the  same  to  said  I.  J.  Tea- 
garden,  under  an  agreement  that  he  was  to  continue  the 
publication  of  the  newspaper  until  other  arrangements 
were  made,  and  to  keep  account  of  its  earnings,  and, 
after  paying  expenses  and  for  his  services,  one-half  the 
balance  was  to  belong  to  plaintiffs.  That  under  said 
agreement,  said  I.  J.  Teagarden  did  publish  the  paper 
till  September,  1864,  when  he  died.  That  after  his  death 
the  plaintiffe  rightfully  took  possession  of  said  press  and 
materials,  and  continued  the  publication  of  the  paper,  at 
their  own  expense,  during  the  presidential  canvass  of 
1864,  and  for  about  two  months ;  that  during  that  time 
they  furnished  the  paper  to  subscribers  and  continued 
the  advertisements  for  which  said  I.  J.  Teagarden  had 
received  pay  in  advance. 

That  in  December,  1864,  and  while  the  defendant  Ezra 
8.  Teagarden  was  acting  as  administrator  of  the  estate 
of  I.  J.  Teagarden,  deceased,  the  plaintiffs,  with  the 
assent  of  said  administrator,  put  the  whole  of  said  press 
and  material  into  the  possession  of  one  Forman,  who 
agreed  to  continue  to  publish  the  paper.  That  after  the 
delivery  of  the  same  to  Forman,  he  purchased  of  said 
administrator,  who  claimed  the  right  and  authority  to 
sell  the  same^  the  interest  of  said  I.  J.  Teagarden,  de- 
ceased, in  said  press  and  material  for  the  sum  of  $325 ; 
that  said  Forman  held  and  retained  the  interest  of  said 
estate  under  said  sale,  and  during  that  time  added  large 
quantities  of  printing  material  thereto. 

That  afterward,  and  on  the  7th  day  of  April,  1865,  the 
said  Forman  died,  and  one  John  Miller  was  appointed 
his  administrator ;  that  Miller,  as  such  administrator,  sold 
and  put  the  interest  of  said  Forman,  deceased,  into  the 
possession  of  F.  M.  Connelly  and  J.  0.  Benedict;  that 
Vol,  XXIV.  -19 
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plaintiffs  gave  said  Connelly  &  Benedict  possession  of 
their  interest,  to  bold  as  plaintiffs'  agents  and  for  the 
purpose  of  having  the  paper  published ;  that  said  Con- 
nelly &  Benedict  and  plaintiffe  added  large  quantities  of 
material,  the  precise  value  of  which  is  now  unknown  to 
plaintiffs. 

That  with  full  knowledge  of  these  facts,  the  said  Ezra 
S.  Teagarden,  as  administrator,  did,  on  the  8th  day  of 
May,  1866,  to  obtain  unlawful  possession  thereof,  bring 
replevin  for  said  press  and  materials  against  said  Con- 
nelly &  Benedict  and  J.  R.  Lenin  and  others,  who  in 
fact  were  some  of  the  joint  purchasers  aforesaid ;  that 
under  the  writ  of  replevin,  said  Teagarden,  as  adminis- 
trator, obtained  not  only  the  material  originally  sold  by 
Mrs.  Edwards  to  I.  J.  Teagarden,  now  deceased,  but  also 
9  the  material  added  by  the  other  owners,  as  before  stated, 
and  the  interest  of  the  plaintiffs  therein  also ;  that  said 
action  of  replevin  is  still  pending  and  undetermined. 

That  after  said  Ezra  S.  Teagarden  obtained  possession 
under  and  by  said  writ  of  replevin,  he  sold  and  delivered 
the  entire  property  to  the  defendants  Spencer  Tompkins 
and  J.  W.  Alcott,  who  purchased  with  full  knowledge  of 
plaintiff's  rights,  and  of  the  rights  of  Connelly  and 
Benedict.  That  afterward,  and  on  the  11th  day  of  May, 
1866,  L.  I.  Reno  and  others  of  said  joint  owners,  acting  for 
themselves  only,  brought  their  action  of  replevin  for  said 
property  against  said  Tompkins  &  Alcott,  and  obtained 
possession  of  the  same  by  virtue  of  the  writ  of  replevin 
therein.  That  the  defendants  in  said  action  filed  a 
demurrer  to  the  petition,  which  was  sustained  by  the 
court  and  leave  granted  plaintiffs  to  amend ;  that  both 
actions  of  replevin  were  taken  by  change  of  venue  from 
Iowa  county,  where  they  were  brought,  to  Johnson 
county.  That  at  the  first  term  of  said  Johnson  County 
District  Court,  by  agreement  of  parties,  the  last  named 
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action  of  replevin  was  set  for  hearing  on  the  24th  day  of 

October,  1866,  it  being  the day  of  the  term ;  that 

the  counsel  for  plaintiffs  then  left  the  court;  that  the 
defendants  therein,  during  the  absence  of  plaintiffs'  coun- 
sel, and  for  the  purpose  of  defrauding  plaintiffs,  procured 
said  cause  to  be  called  for  trial  before  the  day  fixed,  to 
wit,  on  the  18th  day  of  October,  and  the  plaintiffs  being 
in  default  for  not  amending  their  petition,  a  default  was 
entered,  and  defendants  by  imposing  upon  the  court,  and 
in  the  absence  of  any  cross-examination,  obtained  a  judg- 
ment for  $1,250,  for  the  value  of  the  property,  and  $500, 
for  the  wrongful  taking  of  the  same  under  the  writ,  being 
a  total  of  $1,750 ;  that  said  property  was  not  worth  more 
than  $300,  and  that  Teagarden,  administrator,  in  his 
petition  for  the  replevin  of  the  same  property  states  the 
value  on  oath,  to  be  $300.  That  a  motion  for  a  new 
trial  was  filed  within  three  days  after  the  judgment,  anl 
before  the  24th  day  of  October,  and  before  plaintiffs  knew 
of  the  fraud  practiced,  which  was  overruled,  a  second 
motion  for  a  new  trial  was  struck  from  the  files.  The 
petition  in  this  case  was  filed  on  the  1st  day  of  Novem- 
ber, 1866. 

The  plaintiffs  asked  that  defendant  Ezra  S.  Teagarden, 
as  administrator,  account  for  the  earnings  of  the  one-half 
of  the  property  while  occupied  and  used  by  his  intestate, 
and  that  the  interest  of  said  estate  in  said  property  be 
subjected  to  the  payment  of  the  amount  found  due.  That 
the  judgment  in  the  replevin  suit  be  set  aside  for  fraud, 
and  held  for  naught.  That  a  temporary  injunction  be 
granted  staying  proceedings  in  both  actions  of  replevin 
until  the  final  hearing,  and  then  made  perpetual,  and  for 
general  relief. 

The  defendants  had  notice  of  the  application  for,  and 
resisted  the  allowance  of  the  temporary  injunction.  Affi- 
davits by  defendants,  and  counter  affidavits  by  plaintiffs, 
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were  filed,  leaving  the  case  not  essentially  different  from 
that  made  by  the  petition.  The  application  was  made 
and  granted  in  open  court,  and  the  defendants  appeal 
from  the  order  allowing  the  temporary  injunction. 

Hush  Clark  and  Wm.  E.  Miller  for  the  appellants. 
J.  H.  Murphy  and  Fairatt  &  Bool  for  the  appellees. 

Cole,  J. — The  petition'  sets  out  a  cause  of  action 
*  requiring  equitable  relief  aside  from  the  replevin  suits 
4.*iHJTmoTioH:  an(*  ^e  iQJanction  against  the  prosecution 
'!&$£&■ *     thereof.    The  accounting  for  the  profits  of  the 
^  i»w.  press  and  materials  during  the  time  they  were 

used  by  I.  J.  Teagarden  now  deceased ;  the  ascertainment 
of  the  interest  of  each  owner  by  reason  of  the  additions 
to  the  material,  as  well  as  the  priority  of  right  and  lien 
for  any  balance  on  the  accounting,  are  matters  of  equit- 
able cognizance  and  could  not  be  adequately  adjudicated 
in  actions  of  replevin.  Prior  to  the  trial  or  determina- 
tion of  the  replevin  suits  or  either  of  them,  it  is  reason, 
ably  clear,  that  upon  the  allegations  of  the  petition,  the 
plaintiffs  would  be  entitled  to  an  injunction  until  the 
final  hearing  of  the  equity  cause.  This  being  so,  the  only 
point  of  difficulty  in  this  case  arises  upon  the  fact  of  the 
adjudication  of  plaintiffs'  action  of  replevin  and  the  over- 
ruling of  the  motion  for  a  new  trial  therein. 

If  it  be  conceded  that  upon  an  appeal  from  an  order  of 
court,  or  of  a  judge  at  chambers,  allowing  an  injunction, 
the  affidavits  used  in  resistance  thereof  may  be  considered 
by  the  appellate  court ;  even  then,  we  are  of  the  opinion 
that  there  was  no  such  manifest  error  in  the  discretion 
of  the  court  in  allowing  the  injunction  as  would  justify 
us  in  reversing  the  order.  The  trial  of  the  replevin  cause  ~ 
was  before  the  time  fixed  for  the  trial  thereof;  it  was  in 
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the  absence  of  the  plaintiffs'  counsel ;  the  judgment  for 
the  value  of  the  property  replevied  was  more  than  three 
times  as  much  as  the  value  fixed  under  oath  by  the  party, 
under  whom  the  defendants  therein  claim  all  their  rights, 
only  three  days  before  the  writ  of  replevin  in  this  case 
was  executed;  the  amount  awarded  for  the  detention 
thereof  was  nearly  twice  the  sworn  value  of  the  property. 
In  view  of  these  facts  it  may  well  be  conceded  that  the 
judgment  was  most  inequitable  and  unjust. 

The  question  then  remains,  whether  the  plaintiffs  by       .-^fcrr^N^ 
their  motion  for  a  new  trial,  which  was  overruled  by  thjj^^-cf  &  y% 
s-Judokkkt:   court,  have  lost  their  right  to  a  new  trial  $T*.yP    J^^ 
SSSfSfw10  to  have  the  cause  retried  in  equity.    So  far  dsvf  ^^m"\\$ 
triaL  the  petition  in  this  case  may  be  regarded  a^3A^  ^ 

an  application  for  a  new  trial  or  to  vacate  the  judgment  it  x^  fL^i* 
the  replevin  suit,  it  seeks  that  relief  under  the  4th  subdi vis-  \  }*  '  ^*rf 
ion  of  section  3499  of  the  Revision :  "  For  fraud  practised  ^■^  ^T 
by  the  successful  party  in  obtaining  the  judgment."  The 
proceedings  by  which  to  obtain  this  relief  is  by  petition 
verified  by  affidavit  setting  forth  the  judgment,  etc., 
Revision,  section  3501.  The  fact  that  a  motion  for  a 
new  trial  had  been  previously  filed,  based  upon  other 
grounds  (as  in  this  case)  and  overruled,  would  not  defeat 
the  right  to  have  the  judgment  or  order  vacated  or  modi- 
fied under  and  for  the  cause  specified  under  the  fourth 
subdivision  as  above  quoted.  !Nor  is  there  any  good  rea- 
son why  such  application  may  not  be  united  with  other 
facts  than  those  directly  connected  with  the  cause  in 
which  the  new  trial  is  sought,  when  such  facts  constitute 
a  defense  to  the  claim  upon  which  the  judgment  was 
founded.  Such  a  course  seems  to  be  contemplated  by 
sections  3501,  3502,  3503,  3504  and  3505 ;  and  an  injunc- 
tion is  specially  provided  for  by  the  last  section  referred  to. 

Affirmed. 
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Wright  v.  Howell  et  aL.* 

1.  Pleading:  to  amended  petition.  It  seems  there  is  no  statutory 
provision  fixing  the  time  within  which  an  answer  to  an  amended 
petition  most  be  filed. 

2.  DEFAULT :  FAILURE  TO  ANSWER  AMENDED  PETITION.     In  the 

absence  of  any  provision  of  the  statute,  or  rule  of  court,  or  practice, 
regulating  the  time  in  which  an  answer  to  an  amended  petition  is 
to  be  filed,  a  default  should  not  be  granted  unless  for  failure  to 
comply  with  an  order  of  the  court  fixing  the  time  within  which 
defendant  was  to  answer. 

Appeal  from  Polk  Diefoict  Court. 
Friday,  January  81. 

Default  for  failing  to  answer  amended  plead- 
ings :  in  equity.  Petition  by  the  plaintiff,  a  judgment 
creditor  of  W.  F.  Ayres,  to  redeem  from  a  certain  mort- 
gage foreclosed  without  making  plaintiff  a  party.  The 
court  below  defaulted  defendants  because  they  did  not 
answer  in  time,  and  refused,  upon  a  showing,  made  for 
and  against  the  application,  to  set  such  default  aside. 

Defendants  excepted  and  appeal.  The  other  facts  are 
shown  in  the  opinion. 

S.  Sibley  for  the  appellant. 

Wiihrow  cfe  Wright  for  the  appellee. 

Dillon,  Oh.  J.  —  The  original  petition  was  filed  in 
December,  1864,  and  within  the  sixty  days  given  by  the 
statute,  and  allowed  by  the  court,  the  defendants  demurred 
thereto. 

In  January,  1866,  the  demurrer  "  came  on  to  be  heard," 
the  plaintiff  confessed,  and  had  leave  to  file  an  amended 
petition.  No  time  was  fixed  in  which  it  should  be  filed, 
or  in  which,  when  filed,  defendants  should  answer  thereto. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  151 

Wright  ▼.  Howell. 

In  four  days  afterward,  it  being  in  term  time,  the 
amended  petition,  called  an  "  amended  and  substituted 
petition/'  covering  the  whole  ground  of  the  first  petition, 
with  some  additional  allegations,  was  filed. 

On  the  29lh  day  of  June,  1866,  the  plaintiff  filed  the 
motion  for  a  default  which  was  subsequently,  to  wit,  at 
the  July  Term,  1867,  sustained  by  the  court.  This 
motion  asked  for  a  default  against  the  defendants  "  for 
the  reason  that  they  had  failed  to  answer  the  amended 
petition  herein  filed  as  required  by  law  and  the  rales 
of  the  court." 

On  the  16th  day  of  July,  1866  (the  next  month  after 
said  motion  for  default  was  filed,  and  before  it  was 
decided),  defendants  answered  to  the  merits. 

After  the  motion  for  default  was  filed,  and  before  the 
same  was  sustained,  and  while  the  answers  were  on  the 
files  of  the  court,  both  parties  took  evidence  relating  to 
the  merits  of  the  controversy.  There  is  a  showing  made 
by  the  affidavit  of  plaintiff's  managing  attorney  that  ho 
did  not,  by  taking  depositions,  or  by  any  other  action  of 
his,  intend  to  waive  the  motion  for  a  default. 

An  affidavit  is  filed  by  the  defendant's  attorney  show- 
ing that,  within  sixty  days  after  the  amended  petition 
was  filed,  he  endeavored  to  find  the  papers  in  order  to 
answer,  but  they  could  not  be  found  by  the  clerk,  nor  by 
the  plaintiff's  attorney,  and  that  they  were  not  found 
until  the  18th  day  of  May,  1866,  when  they  were  dis- 
covered by  the  plaintiff's  attorneys  in  their  office.  The 
affidavits  on  each  side  show  other  matters  to  which  it  is 
not  necessary  more  minutely  to  refer,  except  to  say  that 
it  is  satisfactorily  shown  by  the  plaintiff's  attorneys,  that 
they  did  not  know  the  papers  were  in  their  office,  and 
supposed  they  were  on  the  files;  and  by  defendant's 
attorney  that  he  filed  the  answer  within  sixty  days  from 
the  time  he  received  the  papers,  and  during  the  next 
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term  of  the  court  thereafter.  In  our  opinion  the  default 
was  improperly  granted. 

It  was  asked,  on  the  ground,  that  an  answer  had  not 
been  filed  to  the  amended  petition,  within  the  time 
"  required  by  law  and  the  rules  of  the  court."  This  pre- 
sents the  inquiry :  When,  by  law,  is  a  party  bound,  at  the 
peril  of  being  defaulted,  to  answer  an  amended  petition  I 

Appellant's  cousel  have  not  referred  us  to  any  section 

of  the  statute  prescribing  the  time  in  which  defendant 

l.  plbajhho:    must  answer  an  amended  petition.    We  have 

petition.        examined  in  vain  to  find  any  provision  of  the 

statute  on  this  subject. 

Counsel  admit,  that  there  is  no  rule  qf  court  defining 
the  time  in  which  answers  to  amended  pleadings  must 
be  filed.  If  there  is  no  law,  and  no  rule  of  court,  when 
is  a  party  in  default  for  not  answering}  Who  can  tell! 
Is  he  in  default  the  next  day,  or  in  ten  days,  or  in  sixty, 
or  in  one  hundred  days  % 

When  a  party  seeks  to  prevent  his  adversary  from  a 
hearing  upon  the  merits,  he  ought  to  show,  that  his 

% deikuit:  adversary  has  failed  to  comply  with  some 

J^e/LSidod  statute,  or  with  some  general  or  special  rule 
petition.        or  order  of  cqu,^    £  default  condemns  a 

party  without  a  hearing;  his  rights  are  determined  in 
a  summary  manner,  and  not  upon  the  merits.  The 
default  should  be  clear,  or  the  iron  rule  of  deciding 
against,  without  hearing  a  party  (which  a  default  effectu- 
ally does),  should  not  be  applied. 

The  amended  petition  was  filed  on  the  26th  of  January, 
1866. 

But  no  rule  or  order  was  taken  or  entered  fixing  the 
time  when  defendants  should  answer  it.  Such  a  rule  or 
order  the  plaintiffs  might  doubtless  have  had  for  the  mere 
asking.  If  the  court  had  fixed  a  time  within  which  the 
answer  should  be  filed,  and  this  order  had  not  been  corn- 
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plied  with,  the  case  would  have  been  very  different 
Bat,  in  the  absence  of  any  special  order,  in  the  absence 
of  any  statute  or  general  fule  of  court,  fixing  the  time  in 
which  the  answer  to  amended  pleadings  shall  be  filed,  we 
again  inquire  when  is  a  party  in  default  for  not  answer- 
ing such  plpadings? 

Appellee's  counsel  felt  the  force  of  this  inquiry,  and 
have  argued,  that  the  defendants  were  in  default  at  the 
expiration  of  sixty  days  from  the  time  the  amended 
petition  was  filed.  This  time  they  adopt  by  analogy. 
They  claim,  as  defendants  have  but  sixty  days  from  date 
of  service  in  which  to  answer  the  original  petition,  it 
being  in  equity  (Rev.  §  2852),  they  should  not  be  allowed 
more  than  that  number  of  days  in  which  to  answer  an 
amended  petition.  True,  they  should  not,  unless  upon  a 
special  showing,  that  more  time  is  necessary.  In  most 
cases  amendments  should  be  promptly  answered.  If  the 
analogy  of  sixty  days  is  to  be  adopted  in  this  case,  then 
the  corresponding  analogy  of  ten  days  would  be  adopted 
in  law  actions ;  and,  to  make  the  analogy  good  we  would 
have  to  hold,  that  a  party  would  have  a  right  to  the  sixty 
days  in  the  one  case  and  to  the  ten  days  in  the  other  —  a 
right  to  it  —  a  right  which  the  court  could  not  take  away 
or  abridge. 

Would  we  be  willing  to  hold,  that  the  court  could 
not,  in  an  equity  cause,  order  an  amended  petition  to  be 
answered  in  less  than  sixty  days,  or  in  a  law  action  in  less 
than  ten  days  from  the  time  it  was  filed?  Such  a  hold- 
ing would  startle  the  district  judges  and  the  bar.  And, 
with  the  almost  unlimited  right  to  amend  which  the  law 
gives,  such  a  holding  would  lead  to  protracted  and  vexa- 
tious delay  in  the  determination  of  causes.  For  these 
reasons,  the  court  below  erred  in  granting  a  default ;  and 
also  erred  in  not  setting  it  aside.  If  the  District  Court 
had  certified,  or  if  it  had  otherwise  been  shown,  that 
Vol.  XXIV.— 20 


Digitized  by  VjOOQ IC 


24    1M 

118     18| 


154  SUPREME  COURT  OF  IOWA, 

Parsons  y.  Hoyt. 

there  was  by  the  uniform  practice  of  the  court,  a  fixed 
time  within  which  amended  pleadings  should,  in  the 
absence  of  a  special  order,  be  filed,  then,  as  the  practice 
of  the  court  is  the  law  of  the  court,  we  should  not  inter- 
fere with  the  ruling  refusing  to  open  a  default  without  a 
clear  showing,  that  there  had  been  a  plain  and  manifest 
abuse  of  the  discretion  of  the  court. 

The  cause  is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Beversed. 


Pabsok8  v.  Hoyt.* 

1.  Mortgage:  for  purchase  money:  judgmeht.  A  mortgage  or 
trust-deed  upon  real  estate,  to  secure  the  unpaid  purchase  money, 
has  precedence  over  a  prior  judgment  against  the  vendee. 

2.  Votioet  lib  pendens:  STATUTE  construed.  The  doctrine  of  lis 
pendens  does  not  apply  where  neither  the  vendor  nor  the  purchaser 
are  parties  to  the  action.  Nor  is  this  rule  changed  by  section  2843 
of  the  Revision. 

Appeal  from  Fremont  District  Court. 

Friday,  January  31. 

Purchase  money  lien  :  proof  of  fraud  :  lis  pendens, 
etc.  —  The  plaintiff  was  a  judgment  creditor  of  one  W. 
Hoyt,  Sr.,  and,  in  1860,  purchased  at  sheriff's  sale  upon  a 
ji.fa.,  issued  on  his  judgment,  all  of  th6  interest  of  Hoyt, 
Sr.,  in  the  160  acres  of  land  in  controversy.  In  January, 
1861,  plaintiff  obtained  his  deed  for  the  property,  from 
the  sheriff.  In  May,  1861,  the  same  property  was,  under 
a  trust-deed,  executed  by  one  Nelson  Hoyt,  to  secure  the 
purchase  money,  sold  to  the  defendant,  W.  Hoyt,  Jr.,  for 
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$237,  and  Hoyt,  Jr.,  obtained  his  deed  therefor  from  the 
trustee. 

There  is  no  question  as  to  the  regularity  of  either  the 
sheriff's  or  trustee's  sale. 

The  plaintiff  claims  that  the  title  obtained  by  Hoyt, 
Jr.,  at  the  trustee's  sale,  was  fraudulent  as  to  him,  because 
purchased  with  money  derived  from  his  father  (Hoyt,  Sr.), 
for  whom  it  is  held  by  his  son  (Hoyt,  Jr.),  in  secret  trust. 
He  also  claims  that  the  said  trust-deed  was  void,  and  that 
the  purchase  thereunder  by  Hoyt,  Jr.,  was  made  penden- 
te Hie. 

For  some  or  all  of  these  reasons  the  court  below  decreed 
for  the  plaintiff,  but  as  the  amount  due  on  the  trust-deed 
was  for  the  purchase  money,  and  had  been  tendered  to 
Hoyt,  Jr.,  the  decree  in  favor  of  the  plaintiff  ordered  the 
latter  to  pay  the  $237  and  interest  thereon  to  Hoyt,  Jr. 

Defendants  appeal. 

Withrow  dk  Wright  for  the  appellants. 

J.  A.  Harvey  for  the  appellee  (plaintiff). 

Dillon,  Oh.  J.  —  The  land  in  question  was  swamp 
land.    It  was  pre-empted  by  Hoyt,  Sr.    While  Hoyt,  Sr., 
l.  mobtoaos:   ^us  held  it,  plaintiff's  judgment  against  him 
nwn^jSdg-   wa8  rendered  and  duly  filed  in  the  proper 
mmU  county.    After  this,  Hoyt,  Sr.,  assigned  his 

certificate  of  pre-emption  to  his  son  Kelson,  one  of  the 
defendants,  who  presented  it  to  the  county  judge,  who  is 
not  shown  to  have  had  any  actual  knowledge  of  the 
plaintiff '8  judgment;  the  county  judge  made  the  said 
Kelson  a  deed  for  the  land,  and  received  a  trust  deed  to 
secure  the  purchase-money.  It  was  under  this  trust  deed 
that  the  land  was  sold  in  May,  1861,  to  W.  Hoyt,  Jr.,  for 
$237,  as  set  forth  in  the  statement. 
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We  are  of  opinion,  that  the  trust-deed  created  a  valid 
lien  for  the  purchase-money,  and  that  this  lien  was  para- 
mount to  the  lien,  if  any,  which  the  plaintiff  had  by  vir- 
tue of  his  judgment  against  Hoyt,  Sr. 

This  being  so,  a  sale  under  the  provisions  of  the  trust- 
deed  would,  if  not  fraudulent,  confer  a  title,  free  from  the 
judgment  of  the  plaintiff. 

But  it  is  claimed,  that  the  title  acquired  by  W.  Hoyt, 
Jr.,  at  the  trustee's  sale,  was  not  bona  fide,  because  pur- 
chased to  enable  his  father  to  defraud  the  plaintiff,  and 
with  means  mediately  br  immediately  derived  from  the 
father. 

Upon  this  point,  which  is  the  controverted  question  of 
fact  in  the  case,  a  large  mass  of  testimony  was  taken. 
The  space  allowed  in  the  reports  will  not  permit  us  to 
incumber  them  with  a  statement  and  discussion  of  it  in 
extenso.  It  must  suffice  to  say,  that  the  court,  (with  doubt 
on  the  part  of  the  writer,  who  would  be  at  least  equally 
content  with  the  reverse  view)  are  of  opinion,  that  the 
charge  of  fraud  against  W.  Hoyt,  Jr.,  is  not  established. 
The  burden  is  on  the  plaintiff.  The  son  states  on  oath, 
that  he  earned  the  money  in  California,  with  which  he 
made  the  purchase  at  the  trustee's  sale,  and  this  state- 
ment is  not  successfully  impeached  or  overthrown,  but  is 
strongly  corroborated  by  the  testimony  of  the  witness 
Cornish. 

This  leaves  but  one  question  which  it  seems  necessary 

to  notice,  and  that  is,  that  W.  Hoyt,  Jr.,  stands  in  no 

*.N<mci:  a#    better  position  than  his  father  or  his  brother 

SZSSfcon-     Nelson,  because  his  purchase  at  the  trustee's 

•trued.  gaje  wag  ma(je  (faring  fa  pendency  of  this 

suit. 

This  suit  was  then  pending  against  Nelson  Hoyt  alone. 
The  subject-matter  of  that  suit  was  an  attack  upon  the 
validity  of  the  father's  assignment  of  the  pre-emption 
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certificate  to  Nelson.    The  validity  of  the  trust-deed  was 
not  questioned  nor  its  existence  referred  to. 

Plaintiff  refers  to  and  relies  upon  section  2842  of  the 
Revision  to  sustain  his  proposition  above  stated. 

If  Washington  Hoyt,  Jr.,  had  derived  his  title  from 
Nelson  Hoyt  (the  then  sole  defendant  in  plaintiff's  suit), 
this  section  would  have  applied.  But  he  derived  his 
title  under  the  trust-deed,  and  neither  the  beneficiary  in 
the  trust-deed  nor  the  trustee,  nor  even  the  trustor  in  that 
capacity,  was  a  party  to  that  suit,  and  that  suit  did  npt, 
as  above  mentioned,  allude  to  or  attack  the  validity  of 
the  deed  of  trust.  And  to  such  a  case,  neither  this  sec 
tion  nor  the  ordinary  doctrine  of  Us  pendens  has  any 
application.  # 

If  this  were  so,  then  if  A  had  a  suit  against  B  affecting 
real  estate,  C  could  not  purchase  the  same  of  D,  though 
not  a  party  to  the  suit,  without  being  charged  with 
notice  of  its  pendency,  and  affected  by  its  termination. 
And  this  would  be  so  in  the  case  just  supposed,  though 
B  had  no  title  of  record,  and  though  D  had  a  perfect 
record  title. 

Such  a  construction  of  the  statute  has  no  authority  to 
support  it,  and  for  such  a  construction  no  good  reason 
can  be  given. 

Plaintiff's  counsel  is  mistaken  in  supposing  that 
Cocley  v.  Brayton  (16  Iowa,  10)  lays  down  such  a  rule. 

And  it  is  clear  that  such  is  not  the  ordinary  equity 
doctrine  on  this  subject. 

The  decree  below  is  reversed  and  the  petition  dismissed. 

Reversed. 
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Moore,  Executor,  v.  Gordon,  Executor.* 

1.  Executor:  distribution.    The  right  to  a  distributive  share  Tests 

in  the  person  entitled,  whether  widow  or  next  of  kin,  inMantor  upon 

the  death  of  the  intestate,  and  not  from  the  time  of  distribution 

!  24  166}  actually  made ;  and  distribution  gives  to  the  distributee  no  new  title, 

:ia  **fr  but  only  ascertains  the  property  to  which  the  title  attaches.    If  the 

JjJK  death  of  the  distributee  takes  place  upon  distribution  actually  made, 

24   158;  his  share  goes  to  his  legal  representative  or  legatee ;  and  the  right 

130  i8a|  ofihe  widow  to  her  distributive  share  is  held  by  a  title  as  high  as 

.- .  .  -  •         .  that  of  the  heir  or  next  of  kin,  and  like  his  is  not  personal,  but  trans- 

%-.       *  'missable. 

%     '"-./     '  -- 

-•"  *--„'*"'     Appeal  from  Des  Moines  District  Court. 

''  •  *  .  Friday,  December  28. 

Statute  of  distribution:  right  of  widow:  when  it 
*  Vests. — The  facts  upon  which  the  legal  questions  in  the 
present  case  arise,  as  well  as  the  questions  to  be  decided, 
are  expressed  in  the  following  agreement  of  the  parties, 
viz.: 

"  In  the  month  of  January,  1860,  John  Pierson,  Sr., 
died  testate  (so  far  as  the  same  comes  of  making  a  will 
which  did  not  dispose  of  more  than  about  one-third  [-£]  of 
his  estate),  leaving  an  estate  composed  of  personal  prop- 
erty only ;  variously  estimated  or  valued  at  $50,000.  His 
will  by  copy  is  attached  as  an  exhibit  hereto. 

"  After  paying  all  the  legatees  and  fully  executing  the 
will,  there  remained  in  the  hands  of  the  executors,  John 
Pierson,  Jr.,  and  Johnson  Pierson,  a  large  residue  of  the 
estate,  to  be  disposed  of  according  to  law. 

•  The  opinions  in  this  and  the  six  cases  following  were  filed  at  the  December 
Term,  1868.  and  were,  by  my  predecessor,  Mr.  Wlthrow,  intended  to  be  included  in 
his  last  volume  — the  31st  of  Iowa  Reports.  They  were,  by  him,  accordingly 
placed  with  the  rest  of  the  manuscript  for  that  volume  in  the  hands  of  the  printer  ; 
bat,  not  having  been  included  therein,  they  were  recently,  for  the  first  time,  brought 
to  my  attention,  and  forwarded  to  me  by  the  printer.  Believing  the  interests  of  the 
profession  would  not  permit  of  their  entire  omission,  I  here  insert  them. 
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"In  the  month  of  February,  1861,  John  Pierson,  Sr.'s, 
widow,  Mrs.  Sarah  J.  Pierson,  also  died  testate ;  she  left 
no  estate  however,  unless  she  was  entitled  to  recover  one- 
third  of  the  residuum  of  her  husband's  estate.  Under  the 
belief  that  she  had  such  an  interest,  she  executed  her  will 
disposing  of  the  same.  A  correct  copy  of  her  will  is 
hereto  attached.  The  present  defendant,  Alexander 
Gordon,  is  her  executor,  and  he  now  seeks  to  recover  one- 
third  of  the  residue  of  John  Pierson,  Sr.'s,  personal  estate, 
to  be  distributed  to  the  legatees  of  her  will.  .  /♦••."  >s^  -** 

"  There  was  never  any  distribution  of  assets,  i}o£  wa$>  \?  *;  >  1 
there  any  order  or  action,  either  of  the  County  C$qjtox>r^.  #v  .^c*l 
of  the  parties  themselves,  that  would  aid  the  intejjjgt  &  ^^,fy^3 
vesting.  The  widow  never  came  into  possessioqfrofc  Wv  x  *^N  1 
ceived  her  one-third  in  hand.  The  only  questlpn t faT^^kJ^T* 
whether  Mrs.  Pierson's  will  has  conferred  upon  hei^gx- 
ecutor  the  right  to  demand  and  take  from  the  executors 
of  John  Pierson,  Sr.,  one-third  of  the  residuum  of  his  per- 
sonal estate,  as  her  distributive,  or  dower  share.  If  Mrs. 
Pierson,  living,  did  not  have  a  vested  interest  in  the 
residuum,  or  if  the  interest  was  not  capable  of  being  trans- 
mitted by  will,  then  the  cause  will  be  reversed.  If  she 
had  such  an  interest  and  it  could  be  transmitted  by  her 
will  then  the  cause  will  be  affirmed." 

The  District  Court  decided  in  favor  of  the  executor  of 
Mrs.  Pierson,  and  the  plaintiffs  appeal. 

J.  C.  &  B.  J.  Hatt  and  J.  Tracy  for  the  plaintiff. 

C.  Ben.  Darwin  for  the  executor  of  Sarah  J.  Pierson. 

Dillon,  J.  —  The  will  of  John  Pierson,  referred  to  in 

the  agreed  statement,  was  executed  May  12, 1859,  and 

bxkutob.       opens  with  the  recital,  that,  "having  hereto- 

dutributioo.    fore  transferred  my  land  to  my  boys,  I  now 
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will  and  bequeath  to  Philip  Leebrick  and  Sarah  Leebrick, 
my  grandchildren,  one  thousand  dollars,"  etc.  The  will 
also  contains  similar  bequests  to  other  grandchildren,  and 
one  in  favor  of  the  M.  E.  Church,  to  be  used  in  building 
an  institution  of  learning  in  the  city  of  Burlington. 

It  contains  no  bequest  or  provision  for  his  wife. 

Mrs.  Pierson's  will  was  executed  March  3,  1860,  and 
contains  bequests  in  favor  of  her  grandchildren,  etc. 

In  relation  to  "  the  distribution  of  personal  property 
the  statute  provides  as  follows : 

"Section  2422  (1890).  The  personal  property  of  the  deceased  not  neoes 
sary  for  the  payment  of  debts,  nor  otherwise  disposed  of  as  herein  before 
provided,  shall  be  distributed  to  the  same  persons,  and  in  the  same  pro- 
portion as  though  it  were  real  estate. 

"  Section  2428  (1891).  The  distributive  shares  shall  be  paid  over  as 
last  as  the  executor  can  properly  do  so. 

"  Section  2424  (1892).  The  property  itself  shall  be  distributed  in  kind 
whenever  that  can  be  done  satisfactorily  and  equitably.  In  other  cases 
the  court  may  direct  the  property  to  be  sold,  and  the  proceeds  to  be 
distributed. 

"  Section  2480(4).  Be  it  further  enacted,  That  said  widow  is  entitled 
to  receive  the  same  amount  of  personal  property,  that  she  is  entitled  to 
receive  by  virtue  of  section  thirteen  hundred  and  ninety,  and  that  her 
title  thereto  shall  remain  absolute." 

Under  section  2422,  quoted  above,  personal  property 
is  to  be  "  distributed  to  the  same  persons  and  in  the  same 
proportions  as  though  it  were  real  estate." 

By  the  law  in  force  when  section  2422  was  passed,  the 
widow  was  entitled  to  one-third  in  fee  of  the  real  estate 
of  the  husband  (Code  1851,  §  1394),  and  the  heirs  at  law 
to  the  balance. 

In  1853,  the  legislature  restored  dower  as  at  common 
law.  (Rev.  2477-80.)  But  lest  this  change  should,  under 
section  1390  of  the  Code  (being  section  2422  of  the  Revis- 
ion), have  the  effect  to  give  the  widow  a  life  estate  or 
interest  only  in  her  distributive  share  of  personal  prop- 
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erty,  section  2480  was  enacted,  giving  her  the  same 
amount  of  personal  property,  that  she  was  entitled  to 
receive  by  virtue  of  section  1390  (viz.,  one-third),  and 
declaring,  that  her  title  thereto  should  remain  absolute. 

Taking  these  sections  together,  it  is  beyond  controversy 
plain,  that,  if  Mrs.  Pierson  had  lived  until  distribution  had 
been  made,  she  would  have  been  entitled  to  receive  of 
the  residuum  of  her  husband's  personal  estate,  the  one- 
third  part  and  her  title  thereto  would  be  absolute. 

Is  this  right  vested  and  perfect  only  when  distribution 
is  actually  made,  or  is  it  vested  and  perfect  at,  and  from 
the  time  of,  the  death  of  the  intestate  ?  That  the  right 
is  not  contingent  upon  actual  distribution  to  the  widow, 
seems  to  be  left  in  no  doubt  whatever  by  the  statute.  It 
would  not  be  claimed  that  the  right  of  one  of  the  heirs 
would  be  defeated  if  he  should  die  before  distribution, 
or  an  order  for  distribution.  And,  under  the  statute 
provisions  above  referred  to,  we  see  no  more  reason  for 
holding  that  the  widow's  distributive  share  will  lapse  (so 
to  speak),  if  she  dies  before  distribution,  than  for  holding 
that  the  right  of  a  child,  or  any  of  the  next  of  kin, 
would  be  defeated  by  the  same  circumstance. 

The  widow's  right  is  conferred  by  the  same  section 
which  confers  the  right  upon  the  child  or  heir.  Her  title 
equally  with  that  of  the  child  or  next  of  kin  is  absolute. 

Why  should  death  before  distribution  defeat  the  right 
or  the  vesting  of  the  share  in  the  one  case  and  not  in  the 
other? 

We  think  the  true  view  is,  not  to  regard  Mr.  Pierson 
as  having  died  either  testate  or  intestate,  but  to  regard 
him  as  having  died  testate  as  to  all  property  disposed  of, 
and  intestate  as  to  all  property  not  disposed  of  by  his 
will.  See  on  this  point  Nickerson  v.  Bowley  (8  Mete.  429). 

The  above  result,  to  which  we  have  been  conducted  by 
an  examination  of  the  statute,  coincides  with  the  view 
Vol.  XXIV.— 21 
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taken  in  England  and  in  different  States  in  this  country, 
of  statutes  of  distribution  not  dissimilar  to  ours. 

Respecting  these  statutes,  the  cases  and  authorities 
below  cited  justify  us  in  laying  down  these  genera* 
principles,  viz.:  That  the  right  to  a  distributive  share 
vests  in  the  person  entitled,  whether  widow  or  next  of 
kin,  instanter  upon  the  death  of  the  intestate,  and  not 
from  time  of  distribution  actually  made ;  that  distribution 
gives  to  the  distributee  no  new  title,  but  only  ascertains 
the  property  to  which  the  title  attaches;  that,  if  the 
death  of  the  distributee  takes  place  before  distribution 
actually  made,  his  share  goes  to  his  legal  representatives 
or  legatee,  and  that  the  right  of  the  widow  to  her  dis- 
tributive share  is  held  by  a  title  as  high  as  that  of  the 
heir  or  next  of  kin,  and,  like  his,  is  not  personal,  but 
transmissible.  Davers  v.  Deioes,  3  P.  "Wins.  40,  note; 
Reeve,  57, 71 ;  Bac.  Abr.  tit.  "  Exr.  &  Admr."  1 ;  2  Eq.  Cas. 
Ab.  444;  Uayward  v.  Hayward,  20  Pick.  517;  followed 
and  approved  in  Kingsbury  v.  Scovill,  26  Conn.  349 ; 
Foster  v.  Fijhdd,  20  Pick.  67 ;  followed  and  approved  in 
Mills  v.  Marshall,  8  Ind.  54 ;  Adams  v.  Adams,  10  Mete. 
170;  Thompson  v.  Thomas,  30  Miss.  (1  George)  152; 
Nickerson  v.  Bowley,  8  Mete.  424. 

Accordingly  "  it  is,"  says  Shaw,  Ch.  J.,  "  a  well  estab- 
lished rule  of  law,  that  the  right  to  a  distributive  share 
of  personal  estate,  under  the  statute  of  distributions,  is  a 
vested  interest,  vesting  in  point  of  right,  at  the  time  of 
the  decease  of  the  intestate,  although  the  persons  to  take, 
the  amount  to  be  received,  must  be  ascertained  and  deter- 
mined by  a  decree  of  the  probate  court ;  which,  from 
various  causes  affecting  the  settlement  of  the  estate,  may 
not  be  made  till  long  afterward.  It  seems  to  follow 
that  Mrs.  Rider's  right  (to  a  distributive  share),  like  all 
othejr  vested  rights  to  personal  property,  went  to  her 
personal  representatives."  Nickerson  v.  Bowley,  supra. 
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We  axe  of  opinion,  therefore,  that  'M 
confers  upon  her  executor  the  right  to  c 
from  the  executors  of  her  husband  the 
residue  of  his  personal  estate,  as  her  d 


Kitsmiller  v.  Kitchen  et 

Original  notice:  defective:  jurisdiction.  The 
notice  which  does  not  state  the  place  or  time 
ant  is  required  to  appear  and  defend  gives  the 
of  the  defendant,  and  a  judgment  rendered  up 
binding  upon  the  parties,  and  may  be  collatera 

Appeal  from  Union  District 

Friday,  December  28. 

Petition  in  equity  to  foreclose  a  mor 
A.  Kitchen  and  Martha  Kitchen,  hie 
gagors,  and  against  Robert  R.  Stone, 
gagee.  There  was  a  judgment  of  fore< 
mortgagor,  but  the  petition  was  dismis 
fendant  Stone.  From  this  latter  part 
the  plaintiff  appeals.  The  further  ne 
stated  in  the  opinion. 

Frank  M.  Davis  for  the  appellant. 

No  appearance  for  the  appellee. 

Cole,  J.  —  The  plaintiff's  mortgage  i 
acknowledged  in  Hocking  county,  Ohio 
and  was  duly  indexed  and  recorded  ii 
Iowa,  where  the  mortgaged  lands  are 
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28th  day  of  April,  1859.  The  defendant  Stone's  mort- 
gage w$s  upon  the  same  property,  and  was  executed  and 
acknowledged  in  the  same  place,  on  the  2d  day  of 
August,  1859,  but  the  transcript  does  not  disclose  the 
date  of  its  index  and  record. 

In  April,  1861,  the  defendant,  Stone,  in  this  action 
commenced  his  suit  in  equity  in  the  District  Court  of 
Union  county,  Iowa,  to  foreclose  his  mortgage.  He 
made  the  mortgagors,  M.  A.  Kitchen  and  Martha 
Kitchen,  his  wife,  and  also  this  plaintiff,  Joel  Kitsmiller, 
defendants  in  his  action.  He  caused  an  original  notice 
to  be  issued,  which  contains  five  closely  written  pages, 
and  notifies  the  defendants  therein  that  there  is  on  file 
in  the  District  Court  of  Union  county,  Iowa,  a  petition 
of  Robert  R.  Stone,  claiming  of  the  defendants  Kitchen 
a  foreclosure  of  the  mortgage,  and  claiming  of  the  de- 
fendant Kitsmiller  that  his  mortgage  be  postponed  and 
made  junior  to  the  said  Stone's  mortgage ;  and  stated 
with  great  and  unnecessary  (though  harmless)  detail,  that 
he  claimed  such  priority  of  mortgage  by  reason  of  an 
agreement  with  the  mortgagors,  made  on  the  4th  day  of 
January,  1859,  to  mortgage  the  same  property  to  him, 
and  which  agreement  was  then  sought  to  be  carried  out 
by  the  execution  of  the  mortgage ;  but  that  by  mistake  a 
wrong  description  of  the  land  was  inserted  in  the  mort- 
gage, which  was  afterward  corrected  by  the  execution  of 
a  new  mortgage,  and  that  in  the  mean  time  the  defendant 
therein,  Kitsmiller,  obtained  his  mortgage,  with  full 
knowledge  of  all  the  facts. 

This  original  notice,  however,  did  not  notify  the  de- 
fendants therein  when  or  where  they  were  required  to 
appear,  or  what  would  be  the  consequences  of  their 
failure  to  appear,  or  other  matter;  but  it  concluded 
after  making  the  statement  of  what  the  petition  claimed, 
and  was  signed  with  the  name  of  the  plaintiff  therein 
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by  his  counsel,  whose  names  were  also  added.  This 
notice  was  served  on  the  defendant  therein,  Kitsmiller, 
April  24,  1861,  by  a  private  individual,  but  the  return 
does  not  state  where  the  service  was  had,  but  it  is  sworn 
to  on  the  same  day  the  service  was  made,  and  was  sworn 
to  in  Hocking  county,  Ohio,  and  the  certificate  of  verifi- 
cation was  made  by  the  probate  judge  thereof. 

On  the  10th  day  of  February,  1862,  the  plaintiff  in 
that  action,  Robert  R.  Stone,  by  his  counsel,  caused  to 
be  entered  up,  by  the  clerk  in  vacation,  a  judgment  by 
default  against  the  defendant,  Joel  Kitsmiller,  "to  be 
made  final  at  the  next  regular  term  of  the  District 
Court,"  and  this  order  was  "  read,  approved  and  signed  " 
at  the  succeeding  April  Term.  The  cause  was  then 
taken,  by  change  of  venue,  to  Madison  county,  where,  at 
the  September  Term,  1863,  a  judgment  of  foreclosure 
was  rendered  against  the  mortgagors;  and,  upon  the 
default  aforesaid  entered  in  Union  county,  judgment  was 
rendered  against  the  defendant  Kitsmiller,  making  his 
mortgage  lien  subject  to  Stone's  mortgage. 

The  plaintiff  in  that  action,  Robert  R.  Stone,  who  is 
the  defendant  in  this,  now  sets  up  the  judgment  in  his 
action,  making  Kitsmiller's  mortgage  lien  subsequent  to 
his,  as  res  adjvdicata. 

Whether  it  is  so  or  not,  is  the  only  question  presented 
by  the  transcript  in  this  case. 

The  failure  of  the  original  notice  in  the  action  by 
Stone  against  Kitchen  and  Kitsmiller,  to  inform  the 
defendant  as  to  the  place  where,  and  the  time  when,  he 
must  appear  and  defend  the  action,  was  a  substantial  and 
fatal  defect. 

The  statute  positively  and  unmistakably  requires  this. 
Rev.  §  2812.  The  propriety  as  well  as  necessity  of 
requiring  this  statement  in  the  notice  is  doubly  apparent 
in  this  case,  where  the  defendant,  thus  served  with  the 
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defective  notice,  was  a  non-resident  of  this  State,  and 
would  have  no  other  convenient  means  of  ascertaining 
the  requisite  facts  than  from  the  notice. 

We  are  clear,  that  the  service  of  such  a  notice  did  not 
confer  jurisdiction  upon  the  court  over  the  person  of  the 
party  served.  The  judgment  was  therefore  void  and 
could  not  be  relied  upon  as  res  adjudicata  since  it  did 
not  affect  the  rights  of  the  parties.  Hodges  v.  Brett,  4 
G.  Greene,  345 ;  Milboum  v.  Fonts,  Id.  346 ;  Worster, 
Templin  dk'Co.  v.  Oliver ,  4  Iowa,  345. 

The  judgment,  being  void,  may  of  course  be  attacked 
collaterally.  The  plaintiff  asks  for  judgment  in  this 
court.    He  is  entitled  to  it. 

Reversed. 
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118  *!!        *°  ^6aBnre  °'  damages:  evidence.    In  an  action  for  damages,  Bus- 
ts!   89M  tained  by  reason  of  false  representations  made  in  negotiation  for  an 
exchange  of  lands,  it  was  held  competent  to  prove  what  estimate  was 
placed  upon  the  property  received  by  the  defendant,  and  the  prop- 
erty transferred  to  the  plaintiff  at  the  time  the  contract  was  made. 

&  Fraud:  false  bepresentationb.  To  entitle  a  vendee  to  recover 
of  his  vendor  of  real  estate  damages  sustained  by  representations  as 
to  the  quantity  of  the  land  conveyed,  it  must  be  established  that  the 
representations  were  false ;  that  the  defendant  knew  that  they  were 
false,  and  that  plaintiff  was  deceived  thereby.  Holmes  v.  Clark, 
10  Iowa,  428. 

8-  Measure  of  damages :  false  representations.  In  an  action  for 
damages,  sustained  by  false  representations  as  to  the  quantity  of 
land  conveyed,  the  measure  of  damages  is  the  contract  price  per  acre 
with  interest  thereon,  for  the  amount  of  the  deficit. 

4.  Fraud:  false  representations:  pleading.  In  a  cross-action  by 
a  grantee,  for  damages,  based  upon  the  fraudulent  representations 
of  the  grantor,  as  to  the  quantity  of  the  land  conveyed,  an  instruction 
which  ignored  the  fraud,  and  placed  the  right  to  recover  upon  a  false 
representation  merely,  was  held  to  have  been  properly  refused. 
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Appeal  from  Clarke  District  Court. 

Fbedat,  Dboembeb  28. 

Petition  in  ordinary  on  a  note  made  by  the  defendant 
to  the  plaintiff  for  furniture.  The  answer  set  up  a  cross- 
demand  against  the  plaintiff,  based  upon  a  conveyance  of 
real  estate  made  by  the  plaintiff  to  the  defendant  in  July, 
1862. 

The  conveyance  purported  to  be  in  consideration  of 
three  thousand  four  hundred  dollars  (but  was  in  fact 
made  on  exchange  of  lands),  and  conveyed  three  different 
parcels  or  descriptions  of  real  estate.  The  first  was  of 
fifteen  acres,  more  or  less;  the  second  was  of  sixteen 
acres,  without  the  addition  of  the  words  "  more  or  less," 
and  was  a  long  description  of  a  many  sided  and  irregular 
shaped  parcel  of  land ;  the  third  of  three  acres,  also  omit- 
ting the  indefinite  words  "more  or  less,"  and  with  a 
shorter  description  and  fewer  lines  than  the  second.  The 
claim  in  the  answer  is  that  the  two  last  described  parcels 
did  not  contain  the  quantity  specified  respectively,  but 
fell  short  on  actual  survey  about  three  acres.  The  answer 
alleged  that  the  plaintiff  sold,  and  was  bound  to  convey, 
to  defendant  the  quantity  of  land  specified  in  the  deed, 
and  that  the  plaintiff,  "  for  the  purpose  of  cheating  and 
defrauding  the  defendant,"  represented  that  the  said 
parcels  contained  the  quantity  specified  in  each,  "  well 
knowing  that  his  representations  were  false  *  *  * ; 
that,  confiding  in  the  false  and  fraudulent  representations 
of  plaintiff,  defendant  was  induced  to  forego  a  survey  of 
said  land,  *  *  * ; "  that  a  subsequent  survey  devel- 
oped that  there  was  a  deficit  of  three  acres,  etc.  In  other 
words,  the  cross-demand  was  for  a  fraud,  in  the  repre- 
sentations as  to  quantity,  in  the  sale  of  land. 

There  was  a  jury  trial,  with  verdict  and  judgment  for, 
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plaintiff  for  the  amount  due  on  the  note  sued  on.  The 
defendant  appeals. 

Todhunter  <&  Williamson  and  P.  Gad  Bryan  for  the 
appellant. 

0.  C.  Ifourse  for  the  appellee. 

Cole,  J.  — I.  On  the  trial  of  the  cause  the  defendant 
introduced  a  witness,  and  after  proving  the  exchange  of 
1.  mbasumof  lands  between  the  plaintiff  and  defendant, 

DAMAGES  I 

evidence.  upon  which  the  deed  in  controversy  was 
given,  asked  him,  "  what  estimate  was  placed  upon  the 
property  received  by  defendant,  and  the  property  defend- 
ant transferred  to  plaintiff  at  the  time  the  contract  was 
made  ? "  This  question  was  objected  to  by  plaintiff;  the 
objection  was  sustained  by  the  court,  and  excepted  to 
by  the  defendant.  This  ruling  of  the  court  was  error. 
The  question  was  pertinent  and  proper  as  tending  to 
develop  the  true  basis  for  the  measure  of  damages  in  such 
cases.  But  the  evidence  is  all  contained  in  the  transcript, 
and  from  it  we  see  that  the  same  witness,  to  whom  the 
above  question  was  propounded,  did  afterward  testify 
fully  as  to  the  estimate  placed  upon  the  property  given 
and  received  in  the  exchange.  There  was  therefore  no 
prejudice  to  the  defendant  by  the  erroneous  ruling  above 
specified  and  hence  it  is  no  ground  for  reversing  the 
judgment. 

II.  The  court  gave  instructions  to  the  jury,  on  motion 
of  plaintiff,  substantially,  that,  to  enable  the  defendant  to 
i  fraud:  feise  recover  damages  on  her  cross-demand  for  the 

tton*.  false  and  fraudulent  representations  as  to  the 

quantity  of  land,  she  must  prove  that  plaintiff  made  false 
representations  as  to  the  number  of  acres,  that  he  knew 
at  the  time  that  they  were  false,  and  that  defendant  did 
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not  know  the  representations  to  be  untrue  and  relied 
upon  them,  and  also,  that,  if  plaintiff  honestly  believed 
his  representations  were  true,  and  defendant  had  equal 
means  of  knowledge  with  him,  and  failed  to  have  a  sur- 
vey made,  then  she  could  not  recover  on  her  cross-action. 
These  instructions  were  in  accord  with  the  ride  of  law  in 
such  cases  as  laid  down  by  this  court  in  Holmes  v.  Clark 
(10  Iowa,  423),  and  were  not  erroneous. 

The  court  also  on  motion  of  plaintiff  instructed  the 
jury  that  the  covenants  of  warranty  in  the  deed  were  no 
warranty  of  the  number  of  acres,  and  if  they  believed 
from  the  evidence  that  the  plaintiff  made  the  representa- 
tions proved,  in  good  faith,  believing  them  to  be  true, 
they  could  not  find  for  the  plaintiff  on  the  cross-demand. 
Bearing  in  mind  that  the  cross-demand  is  for  false  and 
fraudulent  representations,  this  instruction  was  not 
erroneous.  Rawle  on  Co  v.  for  Title,  524;  Holmes  v. 
Clark,  supra. 

The  court,  on  its  own  motion,  instructed  the  jury,  that 

if  they  found  the  representations  as  claimed  by  defendant, 

a.  miahthb  of  ^e  m^asure  of  damages,  was  the  value  of  the 

SSewpre-      number  of  acres  of  the  deficit  of  the  land  at 

sentations.      ^e  tjme  0f  ^e  exchange  together  with  six 

per  cent  from  that  time.  It  is  probable  the  District  Court 
misapprehended  the  rule  as  to  the  measure  of  damages  in 
such  cases ;  it  is  doubtless  the  contract  price  and  interest. 
But,  as  the  jury  found  no  damages  at  all,  no  prejudice 
could  have  resulted  from  the  error  of  the  court  in  this 
regard. 

The  counsel  for  defendant  asked  the  court  to  instruct 

the  jury,  that,  if  they  shall  find  from  the  testimony  that 

4  fraud-  iwse  ^e  pl*"1^  represented   to  said  defendant 

ttowfpicad-   that  8a*d  tract  of  land  contained  nineteen 

***'  acres,  and  thereby  induced  the  plaintiff  to 

believe  that  it  did  contain  that  quantity ;  that  he  received 
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consideration  for  that  number  of  acres,  and  that  it  fell 
short,  then  the  defendant  would  be  entitled  to  compensa- 
tion at  the  contract  price  for  the  number  of  acres  the  tract 
fell  short.  This  was  refused  by  the  court  and  duly  ex- 
cepted to  by  the  defendant's  counsel. 

This  instruction  might  be  very  good  law  when  applied 
to  a  cause  of  action  based  upon  the  mistake.  But,  as 
applied  to  the  cross-demand  in  this  case,  which  is  based 
wholly  on  the  alleged  fraud  of  the  plaintiff,  it  is  not  the 
law.  The  cross-demand  is  for  the  fraud  of  the  plaintiff, 
while  the  instruction  ignores  that  idea  and  places  the 
right  to  recover  upon  a  false  representation  merely,  with- 
out regard  to  whether  it  was  an  honest  and  innocent 
mistake,  or  a  corrupt  and  fraudulent  falsehood.  If  the 
pleadings  of  the  defendant  upon  her  cross-demand  had 
been  based  upon  the  mistake,  instead  of,  or  as  well  as 
upon,  th*  fraud,  the  refusal  to  give  this  instruction  might 
have  been  error. 

As  to  the  second  instruction  asked  by  defendant,  it  is 
only  necessary  to  say,  that,  if,  by  the  words  "  falsely  and 
fraudulently,"  as  used  therein,  the  necessity  of  scienter 
on  the  part  of  plaintiff  was  included,  then  the  instruction 
was  good  law,  and  had  before  been  given  in  substance  by 
the  court.  If  it  was  intended  to  ignore  the  scienter,  then 
it  was  not  law,  and  was  properly  refused. 

In  view  of  the  peculiar  condition  of  the  transcript  in 

this  case,  and  the  probability  or  possibility  that  defendant 

may  have  a  cause  of  action  against  the  plaintiff  for  the 

deficit  in  the  number  of  acres  conveyed,  on  the  ground 

of  mistake  or  otherwise,  the  judgment  of  the  District 

Court  will  be  affirmed,  but  will  be  expressly  so  modified 

as  to  be  without  prejudice  to  the  defendant's  right  of 

action  for  the  deficit  on  the  ground  of  mistake,  or  other 

wise  than  for  fraud. 

Affirmed. 
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Measure  of  damages:  exemplary.  Exemplary  damages  can  be 
properly  awarded  only  in  cases  in  which  the  evidence  shows  fraud, 
malice,  gross  negligence  or  oppression  on  the  part  of  the  defendant. 

Appeal  from  Warren  District  Court. 

Friday,  December  28. 

Petition  in  ordinary  to  recover  damages  for  injuries 
resulting  from  being  overturned  in  one  of  defendant's 
coaches.    The  answer  is  in  general  denial. 

There  was  a  jury  trial,  verdict  for  plaintiff  for  $375, 
and  judgment  thereon,  from  which  the  defendant 
appeals. 

Finch,  Clark  <b  Rice  for  the  appellant. 

J.  E.  WUliam8on  pro  se. 

Cole,  J.  —  The  only  error  assigned  is  the  overruling 
of  the  defendant's  motion  for  a  new  trial  on  the  ground, 
1.  measubb  of  that  the  verdict  was  contrary  to  the  evidence. 

damages:  ex-  _,.  .    ,  ,  "  _ 

empiarj.  The  point  made  in  argument  is,  that  the 
damages  are  clearly  exemplary  and  excessive,  since  the 
evidence  does  not  show  that  plaintiff  lost  a  single  day  of 
time  or  expended  over  two  dollars  for  remedies  on 
account  of  his  injuries;  and  that  exemplary  damages 
could  not  properly  be  awarded,  because  there  was  no 
proof  of  fraud,  malice,  gross  negligence  or  oppression  on 
the  part  of  defendant  or  its  agents  or  servants.  The 
counsel  for  appellant  state  the  law  of  damages  correctly. 
But  the  plaintiff  in  his  petition  claims,  that  there  was 
gross  negligence,  and  there  was  some  proof  tending  to 
show  this,  —  such  as  sending  a  driver  who  had  never 
driven  over  the  road  before,  and  that,  too,  in  a  very  dark 
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and  stormy  night ;  his  getting  out  of  the  road,  and  for 
that  reason  running  over  a  large  stump,  causing  the 
coach  to  upset  suddenly,  and  other  facts.  At  all  events, 
it  was  a  question  of  fact  for  the  jury  to  determine,  and 
upon  which,  under  the  evidence  in  this  cafle,  their  verdict, 
although  it  may  be  different  from  what  we  would  have 
found,  is,  nevertheless,  under  the  well  settled  rule  of  law, 
conclusive  upon  us  on  appeal. 

There  is  no  complaint  by  appellant  of  the  instructions 
given  by  the  court  to  the  jury,  and  indeed  there  could 
not  be,  for  they  are  quite  as  favorable  to  the  defendant  as 
the  law  of  the  case  would  justify. 

The  verdict  of  the  jury,  though  within  the  range  of 
their  legal  power,  is  nevertheless  another  illustration  of 
the  general  disposition  or  tendency  of  juries  to  visit 
severe  penalties  here,  upon  corporations  which  are  sup- 
posed to  be  exempt  from  punishment  hereafter.  If  it  is 
true,  as  is  sometimes  said,  that  the  aggregate  corporate 
conscience  is  less  than  that  of  its  individual  members,  it 
is  balanced  if  not  atoned  for,  by  the  greater  punishments 
here,  visited  upon  them  in  the  shape  of  liberal  verdict* 

of  juries  against  them. 

Affirmed. 


Gablbton  v.  Byingtoit. 

1.  Foreclosure  i  personal  judgment.  In  the  foreclosure  of  a  mort- 
gage it  is  error  to  render  a  personal  judgment  against  a  subsequent 
purchaser  of  the  mortgaged  premises,  who  was  not  a  party  to  either 
the  note  or  mortgage. 

8.  Sew  trial :  kbrob  without  prejudice.  The  Supreme  Court  will 
not  reverse  the  judgment  below,  because  of  a  refusal  of  the  court  to 
give  an  instruction  which  was  abstractly  comet,  when  the  special 
verdict  shows  that  the  appellant  suffered  no  prejudice  by  reason  of 
such  refusal. 


Digitized  by  VjOOQ IC 


DECEMBER  TERM,  1867.  173 

Carleton  v.  Bylngton. 

9.  Pleading :  replication  :  forhbb  adjudication.  A  replication  1b 
allowable,  under  the  Revision,  only  when  a  counter-claim,  set-off,  or 
cross-demand  is  alleged  in  the  answer ;  and  it  is  not  necessary  to  set 
up  a  former  adjudication  specially  as  a  replication  to  defendant's 
answer,  to  lay  the  foundation  for  evidence  thereof  responsive  to  the 
defense  set  up  by  such  answer. 

Appeal  from  Johnson  District  Court* 
Friday,  December  28. 

Thxb  case  relates  to  the  same  transaction,  referred  to  in 
the  cases,  between  the  same  parties,  reported  in  17  Iowa, 
579,  and  18  id.  482.  Plaintiff  now  seeks  to  recover  tho 
interest  on  the  note  from  November,  1861,  to  November, 
1863,  and  the  foreclosure  of  the  mortgage.  The  note  was 
made  November  16,  1855,  payable  in  ten  years,  with 
interest  semi-annually,  and  this  petition  asks,  that  the 
money  arising  from  the  sale  of  the  mortgaged  premises 
may  be  applied  to* the  payment  of  the  principal  sum,  as 
well  as  the  interest,  a  suitable  rebate  of  interest  being 
made  for  the  amount  not  yet  due.  From  the  decree  in 
favor  of  plaintiff,  the  defendants,  Le  Grand  and  Charles 
£.  Byington,  appeal. 

FairaU  &  Bool  for  the  appellants. 

Smyth  <k  Young  for  the  appellee. 

Wright,  J.  —  I.  The  defendant,  Charles  E.  Byington, 
was  not  a  party  to  the  mortgage — never  undertook  nor 
1.  FoBicLo-      assumed  to  pay  the  same ;  the  petition  does 
toX:jSd£     not  8°  charge,  nor  is  there  any  claim,  that  he 
m*nt*  is    personally  liable  for   the    debt    thereby 

secured.  Under  such  circumstances  it  was,  of  course, 
error  to  render  a  personal  judgment  against  the  said 
Charles,  and  to  this  extent  the  judgment  below  must  be 
reversed. 
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II.  The  said  Charles  held  the  land  covered  by  the 
mortgage  by  title  derived  from  his  co-defendants,  Le 
a.  niwtbial:  Grand  and  wife,  but  this,  as  the  iury  specially 

error  without    _         _  '  ,,,.,. 

.prejudice.       found,  was  subject  and  subordinate  to  plaint- 
iff's mortgage. 

The  other  questions  in  the  case  relate  to  the  appellant, 

Le  Grand  Byington.    And  these,  in  view  of  the  prior 

cases,  between  these  parties  and  the  points  there  ruled, 

~    -  demand  no  more  than  a  passing  notice. 

'*  v   *     J-  ^he  jury  found  for  the  plaintiff  generally,  and  also 

.*"'..  responded  to  certain  specific  interrogatories  adverse  to  the 

*  .  '-'P. ;      .positions  assumed  by  defendants.     Certain  instructions 

\ .    v  .         weije  tasked  and  refused  which  state  the  law  correctly, 

•  ';     "toad  if  we  had  nothing  beyoncl  the  general  verdict,  we 

'  '  ^     v  Stiould    feel    constrained,   because  of   such    refusal,  to 

reverse  the  judgment  below. 

The  special  findings,  however,  satisfy  us  that  there  waa 
no  prejudice  to  defendants  in  refusing  these  instructions 
and  that  we  should  not,  therefore,  interfere.  A  reference 
to  one  of  the  many  instructions  will  serve  to  show  the 
correctness  of  this  view.  Defendants  asked  the  court  to 
instruct  "  If  the  jury  are  satisfied  that  Le  Grand  and 
Mary  Byington  never  signed,  or  executed  or  acknowledged 
said  paper,  purporting  to  be  a  mortgage,  after  the  same 
was  written,  or  expressly  ratified  the  same  as  a  mortgage 
deed  afterward,  the  plaintiff  is  not  entitled  to  foreclosure 
thereon  in  this  action."  The  jury  found  that  the  mort- 
gage was  the  deed  of  the  said  Le  Grand,  but  not  of  the 
said  Mary. 

There  was  no  judgment  against  the  said  Mary,  and  as 
the  jury  found  as  one  of  the  facts  in  the  case,  that  the 
mortgagor  (Le  Grand)  did  execute  said  mortgage,  the 
refusal  to  give  an  instruction  based  upon  the  opposite 
theory,  though  the  instruction  may  have  been  abstractly 
correct,  worked  no  prejudice. 
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It  was  asked  upon  the  hypothesis  that  the  mortgage 
was  not  defendant's  deed. 

The  jury  found  the  fact  otherwise,  and  defendant  can- 
not, therefore,  complain.  And  this  reasoning  applies  to 
all  the  instructions  asked  upon  this  subject,  as  also  those 
relating  to  the  former  adjudication. 

Upon  this  latter  point  the  jury  also  found  specifically 
against  plaintiff's  theory.  Or  if  there  was,  by  possibility, 
a  technical  error  on  this  last  issue,  the  testimony  abuiwi^^ 
antly  sustains  the  judgment  below,  without  refer^Sc^tort*  A  p  y3 
the  former  adjudication.  Indeed,  a  contrary  fftdute-o*  ^ .  ^* 
verdict  would  have  been  so  clearly  against  the  ew&nce  4^«^VA^ 
that  it  should  at  once  have  been  set  aside.  Jil  V^*   '"         *tF 

III.  Appellant  insists  tKat  the  court  erred  in  refcvui^^,^*^ 
evidence  of  the  former  adjudication,  because  the  sam«r^       ,jt 
8.pliadiko:    wa8  not    Be*  UP   or    specifically  replied  to 

^eraSjadi-  defendant's  answer.     Our  system  of  plead- 
cation.  jng  joeg    no^  contemplate  a  replication    as 

necessary  to  let  in  such  proof.  Defendants  did  not  set 
up  in  their  answer  a  counter-claim,  set-off,  or  cross- 
demand,  and  it  is  only  in  these  cases  that  a  replication 
is  allowed  (Rev.  §  2895).  Two  or  three  cases  are  referred 
to  by  appellant  as  favoring  his  position. 

The  only  one  the  least  in  point  is  Yam,  Orman  v. 
Spafford  (16  Iowa,  1S6).  What  is  said  in  that  case,  how- 
ever, on  page  193,  as  to  the  necessity  of  pleading  a  former 
adjudication,  must  be  taken  in  connection  with  the  fact, 
that  such  pleading  related  to  the  response  to  a  cross-bill, 
or  an  answer  in  the  nature  of  a  cross-bill.  In  equity, 
the  cross-bill  is  defendant's  case,  and  plaintiff  answers, 
rather  than  replies,  and  the  authority  is  not,  therefore, 
applicable. 

IV.  The  order  directing  the  sale  of  so  much  of  the 
premises  as  might  be  necessary  to  satisfy  the  judgment 
for  the  interest  as  well  as  the  principal  sum,  rebating 
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the  interest  to  accrue  between  the  time  of  sale  and  the 
maturity  of  the  note  and  mortgage,  was  warranted  by 
the  provisions  of  the  statute  (Rev.  §  3667).  This  prin- 
cipal was  another  lien  within  the  meaning  of  the  law, 
and  in  this  respect  therefore  there  was  no  error.  And  see 
Adams  v.  Essex,  1  Bibb.  149 ;  2  Hilliard  on  Mortg.  106. 
The  judgment  against  Charles  E.  is  reversed  —  as 
against  Le  Grand  affirmed  —  the  plaintiff  and  s*id  Le 
Grand,  each  paying  half  the  costs  of  this  appeal. 


Krapfel  v.  Pfiffnek  et  ttx. 

Praotioe:  in  Supreme  Court  :  chancery  cause  triable  bt  second 
method.  The  Supreme  Court  will  not  try  a  chancery  came  de  novo 
where  the  evidence  submitted  to  the  court  below  is  not  in  the  record ; 
and  it  will  not  review  a  decree  in  a  chancery  cause  triable  by  the 
second  method,  where  no  exceptions  were  preserved  to  the  ruling  of 
the  court  below. 

Appeal  from  Dubuque  District  Court. 

Friday,  December  28. 

Homestead:  practice,  etc. —  The  present  contest  is 
between  the  plaintiff  and  Vulmer,  the  appellant. 

In  April,  1857,  Pfiflher  alone,  his  wife  not  joining, 
executed  a  mortgage  upon  his  homestead  to  Vulmer, 
which  was  duly  recorded.  This  is  the  oldest  instrument 
in  controversy.  Afterward,  in  September,  1857,  Pfiffner 
alone,  his  wife  not  joining,  executed  another  mortgage  to 
Theriot  upon  the  same  property,  which  was  also  recorded. 
In  December,  1858,  Pfiffner  and  wife  executed  a  mort- 
gage upon  the  same  property,  being  the  one  under  which 
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the  plaintiff  claims.  In  September,  1864,  Theriot 
obtained  a  county  treasurer's  tax  deed  of  the  property  for 
the  delinquent  taxes  of  1859.  In  October,  1864,  plaintiff 
brought  this  action  to  foreclose  his  mortgage,  making 
Pfiffner  and  wife,  Theriot  and  Vulmer  parties. 

Mortgagors  made  default  Theriot  filed  answer  and 
cross-petition,  claiming  to  be  the  owner  under  his  tax 
deed ;  but  failing  in  this,  praying  a  forclosure  of  his  mort- 
gage. In  1865,  a  decree  was  entered  sustaining  Theriot's 
tax  deed  and  adjudging  ownership  in  him  by  virtue 
thereof 

Afterward  this  decree  was  opened  as  to  Yulmer,  who 
had  been  served  by  publication  only,  and  he  was  allowed 
to  defend  and  to  file  cross-bill  claiming  a  foreclosure  of 
his  mortgage.  Theriot  answers  and  alleges  that  he  has 
conveyed  all  his  interest  to  Krapfel,  the  plaintiff  The 
plaintiff  answers  Vulmer's  cross-bill,  setting  up,  first, 
that  V  aimer's  mortgage  was  void  because  executed  by 
Pfiffher  alone  upon  his  homestead ;  second,  that  plaint- 
iff was  the  owner  by  virtue  of  the  tax  deed,  having  pur- 
chased the  interest  of  Theriot. 

It  was  admitted,  "  that,  in  1850,  Pfiffner  became  the 
owner  of  the  lot  (less  than  half  an  acre),  and  erected 
thereon  a  small  cottage  dwelling-house,  which  he,  with 
his  wife,  entered  upon  and  occupied  as  their  dwelling 
and  have  continued  to  occupy  the  same  down  to  the  pres- 
ent time." 

On  the  hearing,  the  court  dismissed  Vuhner'scross-bill, 
and  he  appeals. 

JBissell,  Shiras  &  Battou  for  Yulmer  (appellant). 

F.  Oottschalk  for  Krapfel  (appellee). 

Dillon,  J.  —  L   The  record  entry  recites  "that  this 
cause  came  on  to  be  heard  upon  the  answer,  and  cross 
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pbactiot  :  in  petition  of  Maritz  Vulmer,  and  the  issues 
8aprom«  court  raiged  hereon  by  the  pleadings ;  also,  the  testi- 
mony taken  by  the  referee,  and  the  statement  of  facts 
agreed  upon  by  counsel,  and  the  court  being  fully  advised, 
orders  and  decrees,  that  the  cross  petition  of  said  Vulmer 
be  dismissed."  We  must  affirm  this  decree,  because  the 
record  before  us  does  not  contain  the  testimony  taken  by 
the  referee. 

If  to  be  regarded  as  a  foreclosure  proceeding,  and 
triable  by  the  second  method  (Rev.  §§  2999,  3000),  it  is 
further  to  be  observed,  that  there  are  no  exceptions  noted 
or  preserved  to  any  ruling  or  decision  of  the  court,  and 
on  appeal,  this  court  (§  2999,  subdiv.  3)  can,  in  cases 
triable  by  the  second  method,  "  try  only  the  legal  error 
thereof,  duly  presented  as  in  a  case  by  ordinary  proceed- 
ings," etc. 

We  have  less  regret  in  making  this  disposition  of  the 
cause,  since,  upon  the  appellant's  own  showing  and  argu- 
ment, he  cannot  prevail  unless  this  court  shall  overrule 
the  case  of  Alley  v.  Bay  (9  Iowa,  509). 

This  we  are  not  prepared  to  do.  See  further,  1  Am. 
Law  Reg.  (N.  S.)  pp.  707,  708,  and  cases  cited. 

II.  Vulmer  in  his  cross-bill,  prayed  in  due  form  a 
judgment  against  Pfiffner,  for  the  amount  of  his  note, 
and  a  decree  of  foreclosure.  Pfiffher  answered,  and 
admitted  the  execution  of  the  note  to  Vulmer,  and  did 
not  defend  against  it.  Vulmer  did  not  except  to  the  de- 
cree, and  the  same  must,  for  this  reason,  be  affirmed ;  but 
we  order  it  to  be  done  without  prejudice  to  his  right  to 
recover  from  Pfiffher  on  his  note,  in  any  action  he  may 
hereafter  bring. 

Affirmed. 
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Fraud:  burden  of  froof.  The  burden  of  proof  is  upon  the  party 
seeking  to  avoid  a  contract  upon  the  ground  that  it  was  induced  by 
fraudulent  representations.  When  the  evidence  leaves  the  case  in 
equipoise,  the  party  affirming  must  fail. 

Appeal  from  Louisa  District  Cowrt. 

Friday,  December  28. 

Plaintiff,  being  the  owner  of  forty  acres  of  improved 
land  in  Louisa  county,  exchanged  it  for  a  quarter  section, 
unimproved,  in  Hardin  county,  and  $100  in  money. 
This  was  in  October,  1864,  and  in  February  following,  he 
commenced  this  suit,  to  rescind  said  contract,  having 
tendered  a  deed  for  the  land  in  Hardin,  the  $100  in 
money,  and  demanded  a  reconveyance  of  the  forty.  It  is 
averred,  that  plaintiff  had  no  opportunity  to  see  the  land 
in  Hardin,  that  defendants  represented  it  to  be  near  a 
railroad,  reasonably  convenient  to  timber,  in  a  good 
neighborhood,  etc.,  all  of  which  representations  were  false, 
and  known  to  be,  etc.  All  these  allegations  were  denied. 
Upon  the  issue  thus  joined,  the  case  was  submitted,  on 
depositions,  the  bill  dismissed,  and  plaintiff  appeals. 

D.  C.  Cloud  for  the  appellant. 

J.  Tracy  for  the  appellees. 

Weight,  J.  —  The  testimony  fails  to  sustain  plaintiff's 
bill,  and  it  was  therefore  very  properly  dismissed.  To  say 
f«aud:  burden  ^e  kast,  it  is. left  in  much  dpubt,  whether  de- 
or  proot  fendant  ever  made  the  representations  charged. 
The  presumption  is,  that  the  transaction  was  fair  and 
honest,  and  as  plaintiff  affirms  the  contrary,  it  is  his  duty 
to  sustain  his  allegations  by  sufficient  proof,  by  such  evi- 


\tf&- 


Digitized  by  VjOOQ IC 


180  SUPREME  COURT  OF  IOWA. 

Oaks  y.  Harrison. 

dence  as  will  satisfy  the  conscience  of  the  chancellor. 
When,  upon  all  the  facts,  the  case  is  left  in  equipoise,  the 
party  affirming  most  fail.  Rupert  v.  Dunn,  1  Rich.  101. 
When,  however,  we  look  at  the  subsequent  acts  of 
plaintiff,  all  fair  room  for  doubt  is  removed.  After  his 
purchase,  he  went  to  Hardin  county,  looked  at  the  land 
conveyed  to  him,  expressed  himself  satisfied,  and  several 
weeks  later  received,  without  objection,  the  unpaid  bal- 
ance of  the  $100,  which  defendants  were  to  pay  him  as 
the  difference  between  the  two  tracts  of  land.  And  thus, 
with  a  fall  knowledge  of  all  the  facts,  without  fraud,  mis- 
take or  imposition,  he  accepted  the  fruits  of  his  contract. 
If  there  was  fraud  he  knew  it  then  as  well  as  afterward, 
and  yet  this  act  is  utterly  inconsistent  with  his  present 
theory.  No  explanation  is  attempted,  nor  do  we  well  see 
how  any  could  be  made.  Upon  this  subject  see  Bronson 
v.  Wiman,  8  N.  Y.  182;  Saratoga' and  Schenectady 
Railroad  Company  v.  Row,  24  Wend.  74;  Lloyd  v. 
Brewster,  4  Paige,  537 ;  WUmot  v.  Richardson,  6  Duer, 
328 ;  Masson  v.  Bovet,  1  id.  69 ;  Brvrdey  v.  Tihbets,  7 
OreenL  70 ;  Lawrence  v.  Dais,  3  Johns.  Oh.  23 ;  Sdvxvy 
v.  Fogg,  5  Mees.  &.  Wels.  83. 

Affirmed. 
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PRESENT: 
Hoh.  JOHN  F.  DILLON,  Crasr  Justice. 
"     CHESTER  0.  COLE,         ) 
«     GEORGE  G.  WRIGHT,     VJudom. 
u    JOSEPH  M.  BECK,  ) 


Hale,  Administrator,  v.  Hunter,  Administrator. 

Detoont  and  distribution  i  mother  prom  child  dying  intestate: 
statute  construed.  Section  2408  of  the  Revision,  providing,  that, 
if  the  mother  be  the  surviving  parent,  she  shall  take  only  a  life 
estate  in  the  property  of  her  child,  dying  intestate,  relates  to  real 
and  not  to  personal  property,  and  under  section  2423,  which  pro- 
vides that  personal  property  "shall  be  distributed  to  the  same 
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persons  and  in  the  same  proportions  as  though  it  were  real  estate, n 
she  takes  one-half  of  his  personal  estate  absolutely. 

Arffu.  1.  Com TBUcnow.  Section  MB  is  limited  by  section  9496,  only  m  to 
the  portion  or  amount  of  property  the  distributee  in  to  take,  and  not 
to  the  character  of  the  title  or  interest  she  Is  to  have  therein. 

Argu.  ft.  Wospe  of  limitation.  The  principle  of  construction,  that,  when  a 
right  is  granted  or  •©cared,  or  property  conveyed  or  devised,  without 
words  of  limitation,  they  shall  be  so  taken  and  held  absolutely,  applies 
as  well  to  statutes  as  to  deeds  and  wills. 

Appeal  from  Louisa  District  Court. 

Tuesday,  April  7. 

Robert  J.  Roddan  died  January  27,  1867,  in  early 
infancy,  his  father  being  dead,  and  left  no  brother  or 
sister.  His  mother,  Laura  C,  survived  him,  and  inter- 
married with  one  Ayres.  She  was  his  guardian,  and 
received,  as  such,  a  large  amount  of  money,  and  also 
the  rents  of  certain  lands,  and  has  since  deceased.  Plaint- 
iff, as  the  administrator  of  the  estate  of  the  child,  Robert, 
commenced  this  proceeding  in  the  County  Court  against 
defendant,  as  the  administrator  of  the  mother,  Laura  C. 
Ayres,  claiming  $9,398.04  due  said  estate  on  account  of 
moneys  and  rents  received  by  the  guardian  and  mother, 
which  were  the  property  of  her  said  ward  and  son. 
Judgment  was  rendered  for  plaintiff  in  the  County  Court. 
An  appeal  was  taken  to  the  District  Court,  and  judgment 
there  rendered  for  defendant.  Plaintiff  appeals  to  this 
court. 

D.  C.  Cloud  for  the  appellant. 

J.  Tracy  for  the  appellee. 

Beck,  J.  — Plaintiff  contends,  that,  upon  the  death  of 
the  infant,  Robert,  his  mother,  Laura  C,  took  only  a 
DssoKKTAin)  life  estate  in  his  personal  property,  which> 
mother  from  '  at  her  death,  became  assets  of  his  estate,  to 

child:  statute  _.  _  ».,.  1*1  i    . 

constmed.      be  distributed  to  his  heirs ;  defendant  claims 
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that  the  property  became  the  mother's  absolutely,  at  the 
death  of  the  son. 

In  order  to  a  clear  apprehension  of  the  question 
involved,  it  is  necessary  to  consider  the  changes  in  the 
law  applicable  thereto.  Section  1390,  of  the  Code  of 
1861,  provides  that  personal  property  of  a  decedent  shall 
be  distributed  to  the  same  persons,  and  in  the  same  pro- 
portions, as  though  it  were  real  estate.  Sections  1410 
and  1411  provided  for  the  descent  of  realty  in  case  the 
father  of  the  decedent  was  dead,  and  his  mother  sur- 
vived ;  as  they  have  been  repealed,  it  is  not  necessary  to 
state  their  provisions.  By  the  act  of  March  15, 1858, 
sections  1410  and  1411  of  the  Code  of  1851  are  repealed, 
and  a  new  rule  made,  governing  the  descent  of  realty  in 
such  cases,  and  providing  that  the  mother  shall  hold  only 
a  life  estate  therein^  and  directing  to  whom  it  shall  descend 
at  her  death.  Under  sections  1410  and  1411,  the  mother 
inherited  an  absolute  fee  simple  estate  in  the  lands. 

Section  1390,  of  the  Code  of  1851,  was  re-enacted  in 
the  "Revision,  and  appears  there  as  section  2422,  while  the 
act  of  March  15, 1858,  is  printed  therein  as  sections  2494 
to  2498. 

Now,  it  is  contended,  that,  by  force  of  section  2498,  the 
mother,  in  this  case,  will  take  only  a  life  interest  in  the 
Argu.  i.  con-  Personal  estate  of  her  son.  This  section,  by 
•traction.  jte  eXpresg  terms,  provides  rules  for  the 
descent  of  real  estate  and  not  for  the  distribution  of 
personal  property,  and  has  nothing  to  do  therewith 
unless  referred  to  by  other  provisions.  But  it  is  so 
referred  to  by  section  2422.  For  what  purpose?  Sec- 
tion 2422  provides,  that  personal  property  "  shall  be  dis- 
tributed to  the  same  persons  and  in  the  same  proportions 
as  though  it  were  real  estate."  We  must  go  to  sections 
2494-2498  to  find  to  what  persons  and  in  what  pro- 
portions  the  personalty  shall  be  distributed.    We  are 
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referred  to  them  for  no  other  purpose  —  not  to  ascertain 
whether  the  interest  or  title  shall  be  absolute,  or  for  life. 
It  is  not  said,  that  it  shall  be  held  as  is  provided  in 
section  2498 ;  we  obtain  no  directions  from  them  except 
as  to  the  persons  taking  and  the  proportions  they  receive. 
Before  the  repeal  of  sections  1410  and  1411,  of  the  Code 
of  1851,  they  determined  the  persons  who  were  distribu- 
tees of  the  personalty  and  the  portions  to  be  received  by 
them  as  such.  Under  the  Code  the  mother,  as  heir,  took 
her  portion  absolutely  and  without  condition  ;  not 
because,  under  sections  1410  and  1411,  as  an  heir,  she  so 
inherited  realty,  but  because  section  1390  contained  no 
words  of  limitation  of  the  interest  she  received  by  virtue 
thereof. 

Section  2422,  of  the  Revision  (section  1390  of  the  Code 
of  1851),  declares  who  shall  be  distributees,  by  reference 
Arau.  *.  wordt  *°  other  provisions  of  the  laws,  and  such  dis- 
oYfimitation.  tributees  take  without  limitation  or  condition. 
It  is  a  well  understood  principle  of  construction,  applica- 
ble as  well  to  statutes  as  to  deeds  and  wills,  that,  when  a 
right  is  granted  or  secured,  or  property  conveyed  or 
devised,  without  words  of  limitation,  they  shall  be  so 
taken  and  held  absolutely.  We  conclude,  therefore,  that 
the  mother,  as  distributee  of  the  property  of  her  son, 
took  the  same  absolutely  and  without  limitation  upon  her 
interest  therein. 

Section  2480,  of  the  Revision,  is  referred  to  by  defend- 
ant's attorney,  claiming,  that  its  provisions  apply  to  the 
case  at  bar.  We  think  differently.  It  most  evidently 
has  reference  to  the  personal  property  which  a  widow 
receives  from  the  estate  of  her  husband,  and  not  to  the 
property  which  a  mother  may  receive  as  a  distributee  of 
her  deceased  child. 

The  judgment  of  the  court  below  is 

Affirmed. 
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1.  Foreign  judgment:  what  transcript  mat  embrace.  In  an  action 
on  a  foreign  judgment  rendered  on  appeal  from  a  justice  of  the 
peace,  it  la  not  error  to  admit  in  evidence  a  certified  copy  of  the 
transcript  of  the  justice's  docket,  when  such  transcript  is  embraced 
in  that  of  the  record  of  the  court  where  final  judgment  was  rendered, 
and  formed  a  part  of  its  entire  record. 

2.  INSUFFICIENT  JUDGMENT :  APPEAL  TO  SUPREME  COURT.  Though 

a  transcript  of  the  proceedings  of  a  court  of  another  State,  upon 
which  suit  is  brought  as  upon  a  foreign  judgment,  does  not  show 
sufficient  to  constitute  a  judgment  under  our  laws  and  practice,  yet, 
if  it  be  proved  on  the  trial,  that*  by  the  laws,  practice  and  usage  of 
the  sister  State,  it  was  entitled  to  the  faith  and  credit  of  a  judgment, 
it  will  be  so  regarded  here.  And  where,  on  appeal  to  the  Supreme 
Court,  from  a  judgment  rendered  on  such  transcript  in  favor  of  the 
plaintiff,  it  is  not  shown,  that  all  the  evidence  is  embraced  in  the 
record,  it  will  be  presumed,  that  such  proof  was  made  on  the  trial 
below. 

Appeal  from  Henry  District  Court. 

Tuesday,  April  7. 

Actio*  upon  a  foreign  judgment,  of  which  the  follow- 
ing is  a  copy : 

Clemmer  &  Dukh  )  AW*  *&  defendant  from  th* 


v. 
Zebulon  Cooper. 


S  Appeal  by  defendant  from  the 
judgment  of  Justice  W.  T.  E% 
Webb,  Beg.,  entered  September 
24,1858. 


"  And  now,  February  9,  1859,  defendant  enters  a  rule 
on  the  plaintiff  to  declare  on  or  before  the  first  Monday 
of  March  next,  or  judgment  (exit).  Served  February  9, 
1859,  on  Clemmer  &  Dunn  personally,  by  making  known 
the  contents,  and  giving  them  a  copy  of  the  same,  says 
Geo.  Wright,  sheriff,  fees  fifty-five  cents.  And  now,  to 
wit,  March  4, 1864,  plaintiff  enters  a  rule  on  the  defend- 
Vol-  XXIV.— 24 
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ant  to  refer  the  case  to  arbitrators,  to  be  chosen  at  the 
prothonotary's  office,  on  the  5th  day  of  April,  1864,  at  2 
o'clock  p.  m.  (exit,  etc.).  Served  March  16, 1864,  on  R. 
"W.  Downey,  by  making  known  contents,  and  giving  him 
a  true  and  attested  copy  of  same.  Thomas  Lucas,  sheriff, 
fees  ten  cents.  And  now,  November  17,  1865,  plaintiffs 
enter  a  rale  on  defendant  to  plead  on  or  before  the  first 
Monday  of  December  next,  or  judgment  (exit).  Novem- 
ber 17,  1865,  defendant  pleads  non-assumpsit,  payment, 
and  payment  with  leave,  etc.  (See  rule.)  December 
Term,  1865,  issue  list,  December  7,  1865,  continued. 
June  Term,  1866,  issue  list,  June  14, 1866,  jury  sworn, 
and  verdict  for  plaintiff  for  fifty-eight  dollars  and  eighty- 
two  cents  ($58.82) ;  January  7,  1867,  G.  L.  Wyley  files 
receipt  of  H.  Johns,  sheriff,  of  same  date,  for  five  dollars, 
the  jury  fee  in  this  case ;  same  day  judgment  on  the  ver- 
dict, by  J.  F.  Temple,  prothonotary ;  sum  due  ascertained 
to  be  sixty  dollars  and  seventy-two  cents  ($60.72),  interest 
from  January  7, 1867." 

There  was  an  answer  filed  by  the  defendant  in  this 
case,  simply  denying  all  the  material  affirmative  allega- 
tions of  the  petition.  Upon  the  issue  thus  made,  there 
was  a  trial  to  the  court,  and  judgment  rendered  for  the 
plaintiff.     From  this  judgment  the  defendant  appeals. 

Z.  G.  Palmer  for  the  appellant. 

T.  W.  &  John  S.  WooUon,  for  the  appellees. 

Cole,  J. —  The  errors  assigned  by  the  appellant's  coun- 
sel are  substantially  two,  — first,  that  the  court  erred  in 
l.  pobkoh       admitting  in  evidence  the  certified  copy  of 

JUD0MSNT:  +.1  A  ,  m  ,  ,         ,  »       m  •  • 

what  trw-     the  transcript  from  the  docket  of  the  justice 

embrace.        of  the  peace  who  first  tried  the  cause  in 

Greene  county,  Penn.,  from  whence  the  judgment  record 

comes.    This  transcript  was  embraced  in  the  certified 
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oopy  of  the  record  and  proceedings  in  the  Court  of  Com- 
mon Pleas,  wherein  the  judgment  sued  upon  is  claimed 
to  have  been  rendered.  It  being  a  part  of  the  entire 
record  of  the  court  by  which  the  judgment  itself  was 
rendered,  and  being  duly  authenticated  as  such,  there 
was  no  error  in  admitting  it. 

Second,  that  the  court  erred  in  rendering  judgment 
for  the  plaintiffs  upon  the  evidence  introduced  in  the 
».  —  insuffi-    cause,  for  that   the  copy  of  the  pretended 
meut:  appeal  judgment  is  in  law  no  judgment  of  a  court, 
court.  bnt  simply  a  memorandum  by  a  "  Pro."    The 

attorneys  for  the  respective  parties  signed  an  agreement 
in  the  form  of,  and  to  be  taken  as,  a  bill  of  exceptions. 
The  agreement  commenced  as  follows :  "  Be  it  remem- 
bered, that,  in  the  trial  of  this  cause  in  the  District  Court, 
the  facts  are  and  were  as  disclosed  in  the  transcript  of 
judgment  from  Pennsylvania.  (Here  follows  the  entire 
transcript,  including  judgment  as  set  out  in  statement, 
the  return  by  the  justice  of  the  proceedings  before  him, 
etc.,  and  the  authentication,  etc.)  The  defendant  object- 
ed to  its  introduction  in  evideuce  under  the  pleadings, 
and  excepted  to  judgment  rendered  by  the  District  Court 
at  the  time,  and  this  agreement  is  made  of  record  by 
agreement  in  lieu  of  a  bill  of  exceptions." 

There  is  nothing  in  the  record  of  this  case  to  show  that 
we  have  all  the  evidence  which  was  introduced  before  the 
District  Court.  We  need  not  determine  whether  the 
judgment  sued  upon  is  sufficiently  formal  and  authori- 
tative as  a  judgment,  on  its  face,  to  authorize  a  recovery 
upon  it.  For  it  was  held  in  Taylor,  Shipton  dk  Co.  v. 
Runyan  dk  Brown  (3  Iowa,  474;  S.  C,  9  id.  522),  that, 
if  it  was  proved  on  the  trial,  that,  by  the  law,  practice 
and  usage  of  the  State  from  whence  the  transcript  came, 
it  was  entitled  to  the  faith  and  credit  of  a  judgment,  we 
should  feel  bound  to  give  it  the  same  force  and  effect. 
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See  also  Oreason  v.  Davis,  9  Iowa,  219.  Now,  beyond 
controversy,  the  judgment  in  this  case  is  more  formal 
than  in  the  case  just  quoted  from.  If  such  evidence  was 
introduced  in  the  court  below — and  we  have  nothing  to 
show  us  that  it  was  not  —  then  the  judgment  was  un- 
questionably correct.  Whether  it  would  be  correct  with- 
out such  evidence  we  should  not  determine,  for  such 
question  is  not  before  us.  Error  must  be  affirmatively 
shown.  Every  reasonable  presumption,  in  favor  of  the 
correctness  of  the  action  of  the  court  below,  may  be 
indulged  in  by  an  appellate  court  to  support  the  judgment 

appealed  from. 

Affirmed. 


Fabes  et  al.  v.  The  Iowa  Central  Bailboad  Company. 

Swamp  lands!  appropriation  of:  submission  to  vote.  It  is  com- 
petent for  the  people  of  a  county  to  appropriate  its  swamp  lands  to 
the  construction  of  a  railroad  running  through  the  county,  and  a 
proposition  to  so  appropriate  them  may  be  lawfully  submitted  to  a 
vote  of  the  people  without  submitting  therewith  the  contract  for  the 
construction  of  the  road,  and  even  before  such  a  contract  is  made. 

Appeal  from  Tama  District  Court 

Wednesday,  April  8. 

Plaintiffs,  citizens  and  taxpayers  of  Tama  county, 
by  their  petition,  seek  to  restrain  the  Iowa  Central  Bail- 
road  company  and  others  from  appropriating  or  using 
certain  swamp  lands,  or  the  proceeds  thereof,  in  or  about 
the  construction  of  said  road  through  said  county.  The 
injunction  was  granted ;  afterward,  on  defendant's 
motion,  dissolved,  and  from  this  order  plaintiffs  appeal. 
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JSoardman  db  Brawn  and  Withrow  &  Wright  for  the 
appellants. 

No  appearance  for  the  appellee. 

Wright,  J.  —  The  main  point  made  by  appellants,  as 
we  understand  the  brief  argument  submitted,  relates  to 
the  sufficiency  of  the  petition  to  entitle  them  to  the  relief 
claimed. 

The  question  of  devoting  these  lands  to  the  purpose 
named  seems  to  have  been  submitted  to  a  vote  of  the 
swamp  lahm:  people  of  the  county  of  Tama.  At  this 
5?:p~apbm£-<m  election,  a  large  majority  voted  in  favor  of 
•ion  to  vote.  ^  pj^pQg^  appropriation ;  and  the  requisite 
orders,  resolutions  and  entries  were  duly  made  of  record. 
Indeed,  except  in  the  particular  herein  after  named,  no 
exception  was  or  is  now  taken  to  said  submission  and 
proceedings. 

The  objection  taken  is,  that  no  contract  was  made,  and 
hence  none  submitted  to  the  people  for  their  approval  or 
ratification  as  contemplated  by  sections  987  and  988  of 
the  Revision.  In  our  opinion,  this  was  not  necessary. 
Taking  section  986,  in  connection  with  the  amendment 
thereof  (acts  of  1862,  ch.  77,  p.  78),  it  was  competent  to 
devote  these  lands,  or  their  proceeds,  to  the  making  of 
railroads  through  said  county.  It  is  proper  to  remark, 
that  there  is  no  pretense,  that  the  road  was  not  being 
built ;  nor,  that  the  enterprise  was  not  in  fact  prosecuted 
as  contemplated  by  the  vote.  That  this  is  the  correct 
view  of  the  statute,  is  shown  by  the  case  of  Barrett  v. 
Brooks  (21  Iowa,  144),  where  the  subject  is  fully 
discussed. 

Affirmed, 
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Jones  v.  Tiffin,  Treasurer. 

1.  Taxes:  valuation:  power  of  clerk  to  change.  The  clerk  of 
the  board  of  Supervisors  cannot,  under  section  747  of  the  Revision, 
increase  the  assessment  of  property,  the  valuation  upon  which  he 
thinks  too  low,  when  it  is  not  shown  that  such  valuation  was  the 
result  of  a  mistake  or  error  or  that  it  was  not  proportionate  to  that 
put  upon  other  property. 

2. RATIFICATION    BT    BOARD    OF    SUPERVISORS.     NOT  Would  the 

act  of  the  clerk  in  such  case  be  validated  by  the  fact  that  it  was 
ratified  by  the  board  of  supervisors. 

Appeal  from  Polk  District  Court. 
Wednesday,  April  8. 

Tms  is  a  suit  in  chancery.  Plaintiff  avers  in  his  peti- 
tion that  he  has  been,  since  the  year  1865,  the  owner  of 
a  certain  house  and  lot  in  East  Des  Moines,  Polk  county, 
duly  assessed  for  that  year  at  $2,500,  which  was  a  fair 
and  reasonable  valuation,  and  was  so  passed  upon  and 
approved  by  the  supervisors  acting  as  a  board  of  equaliza- 
tion for  said  year  of  1865.  That,  in  pursuance  of  law,  the 
assessment  and  valuation  of  real  estate  of  the  county  for 
1865,  were  copied  upon  the  tax  books  of  1866,  and  no  new 
assessment,  valuation  or  equalization  was  made  for  that 
year.  That  the  derk  of  the  board  of  supervisors,  after 
the  tax  books  were  made  out  for  1866,  changed  the 
valuation  of  said  property  from  $2,500  to  $10,000,  thus 
increasing  plaintiff's  tax  from  $87.12  to  $345.  That  the 
defendant  is  the  treasurer  of  the  county,  and  claims  the 
said  sum  of  $345  with  interest,  as  the  lawful  tax  due  on 
said  property,  and  will  sell  the  same  for  said  tax  unless 
restrained. 

That  plaintiff  has  tendered  to  defendant,  in  payment 
of  the  tax  on  said  property,  a  sum  equal  to  the  lawful 
tax  thereon  at  a  valuation  of  $2,500,  the  receipt  of  which 
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was  refused.    A  preliminary  injunction  was  allowed  upon 
this  petition. 

Defendant,  answering,  admits  the  material  allegations 
of  the  petition,  except  that  he  denies  that  the  valuation 
of  $2,500  upon  the  property  was  fair  and  reasonable,  and 
states  that  the  change  in  the  same  was  made  by  the  clerk, 
when  he  prepared  the  duplicate  tax  book  for  1866.  The 
answer  avers  that  the  board  of  supervisors  approved  the 
act  of  the  clerk,  in  changing  the  valuation,  in  their  action 
upon  an  application  of  plaintiff  to  them  to  correct  said 
valuation  so  made  by  the  clerk,  which  was  refused.  To 
this  answer  plaintiff  demurred ;  the  demurrer  was  sus- 
tained ;  defendant  rested  upon  his  answer,  and  a  decree 
was-accordingly  entered,  making  the  preliminary  injunc- 
tion perpetual.    Defendant  appeals. 

Thomas  8.  Wright  for  the  appellant. 
C.  0.  JVaurse  for  the  appellee. 

Beck,  J.  —  It  is  claimed,  that,  under  section  747  of  the 

Revision,  the  clerk  of  the   board    of  supervisors  may 

,   correct  any  mistakes  or  errors  in  the  valuation 

or  dark  toWer  °    Property  in  the  assessment  or  tax  books  at 

«*■»«••  any  time  he  may  discover  them. 

Section  752,  and  other  provisions  of  the  Revision,  are 
referred  to  as  sustaining  this  position.  Without  deciding 
this  point  (which,  to  the  writer  of  this  opinion,  seems  to 
be  not  without  some  force),  we  are  united  in  holding 
that  the  demurrer  was  properly  sustained. 

The  answer  does  not  aver  that  there  was  any  error  or 
mistake  in  the  valuation  of  the  property  which  would 
authorize  the  clerk  to  act  in  order  to  correct  it.  It  is 
averred  that  the  valuation  was  not  fair  or  reasonable,  or 
rather  the  averment  to  that  effect  in  the  petition  is 
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denied ;  but  it  is  not  shown  that  it  was  the  result  of  a 
mistake  or  error.  It  may  be  that  the  valuation  of  each 
and  every  town  lot  and  tract  of  land  in  Polk  county,  for 
that  year,  was  not  "  fair  and  reasonable  "  considered  as 
to  their  actual  value.  It  is  not  averred  or  shown,  that 
the  $2,500  was  not,  in  comparison  with  other  tracts  of 
land,  fair  or  reasonable,  and  that  the  change  of  the 
valuation  was  made  in  order  to  equalize  the  same  with 
the  assessment  of  other  property,  and  thus  to  do  justice. 
Inasmuch  as  defendant  justifies  the  act  of  the  clerk,  as 
being  under  authority  claimed  to  be  conferred  upon  him 
by  law  to  correct  errors  and  mistakes,  he  ought  clearly 
i  to  show  that  there  was  actually  an  error  or  mistake  upon 
(  which  he  could  exercise  his  power.  This  is  not  done  in 
the  answer. 

The  board  of  supervisors,  under  the  power  conferred 
on  them  to  equalize  the  assessment,  may  have  authority 
».  — ntiflca-  to  adopt  the  act  of  the  clerk  after  he  has  dis- 

won  by  board 

of  superriton.  charged  this  duty  for  them  (but  this  point  we 
do  not  decide,  stating  it  only  arguendo) ;  yet,  from  all 
that  appeare  in  the  answer,  they  did  not  do  so,  for  it  is 
not  shown  that  the  act  of  the  clerk  was  done  for  the 
purpose  of  equalizing  the  valuation  of  the  property,  or 
that,  in  fact,  the  valuation  was  not  equal  to  that  of  other 
property  of  the  county. 

The  decree  of  the  District  Court  making  the  prelimi- 
nary injunction  perpetual  is 

Affirmed. 


i  24    192 

I89  «*\  Walters  t.  The  Steamboat  Mollis  Dozier. 

24    192' 

112  517!       1.  Admiralty!  jurisdiction  of  federal  courts  exclusive.    The 

I  24    192 

|ll7   140  jurisdiction  conferred  upon  the  federal  courts  by  the  ninth  section 

~~  of  the  judiciary  act  of  1789,  in  civil  causes  of  admiralty  and  mari- 

time jurisdiction,  is  exclusive. 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  193 


Walters  v.  The  Steamboat  Mollie  Dozler. 


2.  ACTIONS  AGAINST  BOATS  UNDER  STATE  LAW :  PROCEEDINGS  in 

rem.  So  much  of  chapter  148  of  the  Revision  as  undertakes  to  give 
a  remedy  in  rem  against  a  boat  or  vessel  for  a  cause  of  action  of 
admiralty  cognizance,  is  in  conflict  with  the  constitutional  legisla- 
tion of  congress  conferring  exclusive  admiralty  jurisdiction  on  the 
District  Courts  of  the  United  States. 

8. how  admiralty  JURISDICTION  is  DETERMINED.   To  determine 

the  question  of  admiralty  jurisdiction  in  rem,  regard  must  be  had 
to  the  character  of  the  waters,  to  the  character  of  the  boat  or  vessel, 
and  to  the  character  of  the  contract  or  tort  which  forms  the  subject 
of  the  action. 

4 to  what  rr  extends.    The  admiralty  jurisdiction,  under  the 

ninth  section  of  the  judiciary  act  of  1789,  extends  to  the  public 
navigable  riven  of  the  United  States,  and  to  all  public  waters 
capable  of  being  navigated  by  maritime  or  commercial  vessels, 
propelled  by  wind  or  steam.  . 

6. maritime  torts.  Admiralty  will  take  cognizance  of  mari- 
time torts. 

6.  COLLISION  BETWEEN  STEAMBOAT  AND  FLAT-BOAT.     A  Collision 

between  a  steamboat  and  flat-boat  on  a  navigable  river,  makes  a 
case  within  the  admiralty  jurisdiction  of  the  federal  courts,  when 
the  remedy  is  by  a  direct  proceeding  against  the  boat,  and  not 
against  the  owners  thereof. 

7. principles  applied.    Where  it  appeared  from  the  petition 

that  a  steamboat  navigating  the  Missouri  river,  as  a  common  carrier 
of  passengers  and  freight,  tortiously  run  so  near  a  flat-boat  laden 
with  lumber  and  actually  navigating  the  river,  as  to  cause  it  to 
sink,  it  was  held,  that  it  presented  a  case  of  admiralty  cognizance, 
and  that  the  owner  of  the  flat-boat  could  not  pursue  a  remedy  in 
rem  against  the  boat,  under  the  State  law  (ch.  148  of  the  Revision), 
and  in  the  State  courts. 

8.  WANT  OF  JURISDICTION :    WHEN  IT  MAT  BE  URGED.      It  WSS 

also  held,  that,  though  the  jurisdiction  of  the  State  court,  in  such 
case,  was  not  questioned  below,  the  objection  might  be  made  for 
the  first  time  in  the  Supreme  Court. 

Appeal  from  Woodbury  District  Court. 

Wednesday,  April  8. 

State  boat  law;  jurisdiction  of  federal  courts  in 
admiralty;  how  far  exclusive,  etc. —  This  action  was 
Vol.  XXIV.— 25 
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brought  in  the  District  Court  of  the  county  of  "Woodbury, 
in  this  State,  against  "  The  Steamboat  Mollie  Dozier." 
It  was  commenced  under  the  statute  of  Iowa  (Rev.  ch. 
14S)  entitled  "  Actions  against  boats  and  rafts."  The 
boat  by  name  is  the  sole  defendant.  The  petition  alleges, 
"that,  on  the  6th  day  of  September,  1866,  plaintiff  had, 
on  the  Missouri  river,  a  flat-boat  of  the  value  of  $300, 
loaded  with  50,000  feet  of  lumber  of  the  value  of  $1,500 ; 
that,  while  said  flat-boat  was  loaded  with  lumber  on  said 
river  as  aforesaid,  the  defendant  carelessly  and  negli- 
gently ran  unnecessarily  near  plaintiff's  boat,  and  at  an 
unnecessary  and  unusual  rate  of  speed ;  that  defendant 
bo  ran  as  aforesaid  for  the  purpose  and  with  the  intent 
of  injuring  the  plaintiff's  boat ;  that,  by  reason  of  defend- 
ant's conduct,  the  boat  of  the  plaintiff  was  broken  to 
pieces  and  totally  destroyed,  and  the  lumber  thereon 
wholly  lost ;  by  reason  of  which  careless,  negligent  and 
malicious  conduct  on  the  part  of  the  defendant,  the 
plaintiff  was  damaged  in  the  sum  of  $1,800,  for  which  he 
prays  judgment  and  a  warrant  to  seize  and  detain  the 
said  steamboat  Mollie  Dozier  according  to  law." 

A  warrant  to  seize  the  steamboat  was  issued,  as  pro- 
vided by  section  3701  of  the  Revision,  and  the  summons 
served  and  the  boat  seized.  The  boat  was  released  on 
giving  a  bond  as  provided  by  section  3706. 

Answer  in  denial  and  alleging  that  the  injury  was 
caused  by  plaintiff's  negligence  in  not  giving  proper 
warning  and  signal.  The  answer  also  alleges,  that  the 
plaintiff  is  not  a  resident  of  Iowa,  and  that  the  Mollie 
Dozier  is  owned  and  belongs  in  St.  Louis,  Mo.  The  evi- 
dence in  the  record  shows  that  the  plaintiff  is  a  resident 
of  Dakota ;  that  in  that  territory  he  loaded  his  flat-boat, 
eighty  feet  long  and  twenty  feet  wide  and  substantially 
constructed,  with  lumber  destined  for  Sioux  City,  in  Iowa, 
and  Omaha,  in   Nebraska;  that,  in  the  conrse  of  the 
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passage  of  the  flat-boat  on  this  voyage,  and  while  the  boat 
was  on  the  Missouri  river,  between  the  Iowa  and  Ne- 
braska shores,  the  alleged  tort  for  which  this  action  is 
brought  was  committed. 

A  jury  trial  resulted  in  a  verdict  for  the  plaintiff  for 
$1,400,  upon  which  judgment  was  rendered. 

From  this  judgment  the  defendant  appeals.  Many 
errors  are  assigned  on  rulings  of  the  court  during  the  trial ; 
and  it  is  specially  insisted  that  the  court  erred  in  assuming 
jurisdiction  of  the  cause,  for  the  reason  that  the  courts 
of  the  United  States  have  exclusive  jurisdiction  thereof. 

W.  Z.  Joy  (with  whom  Withrow  .<&  Wright)  for  the 
appellant. 

Polk,  jSubbeU  &  Barcroft  for  the  appellee. 

"Dillon,  Ch.  J.  —  The  leading  question  on  this  appeal 
is,  whether  the  State  courts  have  jurisdiction  of  the  cause 
l.  adhhultt:  °f  acti°n  set  forth  in  the  petition?  Defend- 
{2denSCcoS'Sf  a11*  insists  that  the  action,  being  in  rem, 
exclusive.  brought  against  the  steamboat  by  name,  and 
seeking  to  condemn  and  sell  the  boat  to  satisfy  the  dam- 
ages which  she  caused  to  the  plaintiff,  is  within  the 
admiralty  jurisdiction  of  the  federal  courts,  and  that  such 
jurisdiction  is  exclusive.  This  position,  under  the  recent 
decisions  of  the  Supreme  Court  of  the  United  States, 
below  referred  to,  is  well  taken. 

The  Constitution  declares  that  the  judicial  power  of 
the  United  States  "  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction."  Art.  3,  §  2. 

The  ninth  section  of  the  judiciary  act  of  1789,  in 
establishing  the  jurisdiction  of  the  several  federal  courts, 
provides  that  the  District  Courts  of  the  United  States 
u  shall  also  have  exclusive  original  jurisdiction  of  all  cvoil 
causes  of  admiralty  and  maritime  jurisdiction,  includ- 
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ing  seizures  under  laws  of  impost,  navigation  or  trade  of 
the  United  States,  when  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden."  A  clause  of  this  (ninth)  section 
"  saves  to  suitors,  in  all  cases,  the  right  of  a  common  law 
remedy  where  the  common  law  is  competent  to  give  it." 

In  the  recent  cases  of  The  Moses  Taylor  (4  Wall.  411) 
and  The  Ad  Sine  (id.  411 ;  S.  C.,  6  Am.  Law  Keg.  [N. 
S.]  586 ;  1  West.  Jurist,  231),  it  is  decided  by  the  Supreme 
Court  of  the  United  States  that  it  is  competent  for  con- 
gress, under  the  constitutional  provision  above  quoted,  to 
make  the  jurisdiction  of  the  federal  courts  exclusive  in 
admiralty  cases.  Having  declared  this  proposition,  that 
court  further  decided  that  the  jurisdiction  conferred  upon 
the  federal  courts  by  the  ninth  section  of  the  act  of  1789, 
in  civil  causes  of  admiralty  and  maritime  jurisdiction,  is, 
in  express  terms,  made  exclusive,  and  that  this  exclusion 
extends  to  the  State  courts. 

The  point  decided  in  the  case  of  The  Ad  Sine  is,  that 
a  collision  between  steamboats  on  the  interior  public 
navigable  rivers  of  the  United  States,  though  the  col- 
lision occurs  above  tide  water,  and  infra  corpus  comita- 
tus,  makes  a  case  of  admiralty  cognizance,  when  the 
remedy  is  by  a  direct  proceeding  against  the  steamboat 
by  name,  and  not  against  the  owners. 

This  decision  overturns  our  State  boat  law  (Rev.  ch. 
148)  so  far  as  that  law  undertakes  to  give  a  remedy  in 
%  —  actio™  rem  against  the  boat  or  vessel  for  a  cause  of 

against  boats  , 

nnder state     action  of  admiralty  cognizance;  that  is,  a 
ingsinrwn.     cause  of  action  essentially  maritime  in  its 
nature  and  properly  falling  within  the  limits  of  the  juris- 
diction of  the  federal  courts  in  admiralty. 

It  may  be  remarked,  that  our  statute  (Rev.  ch.  148) 
embraces  cases  not  cognizable  in  admiralty,  and  to  this 
extent  the  statute  is  not  in  conflict  with  the  constitutional 
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legislation  of  congress  conferring  exclusive  admiralty 
jurisdiction  on  the  District  Courts  of  the  United  States. 
The  exact  limits  of  the  exclusive  admiralty  jurisdiction  of 
the  federal  courts  are,  in  many  respects,  yet  to  be  judi- 
cially established. 

The  question  now  recurs,  Is  the  case  made  by  the 
petition  one  in  which  a  remedy  in  rem  is  given  in 
admiralty?  In  other  words,  Could  the  plaintiff  have 
libeled  the  defendant  for  the  same  injury  in  the  admi- 
ralty courts  of  the  United  States?  If  these  questions 
ought  to  be  answered  in  the  affirmative,  then  it  follows, 
that  the  jurisdiction  of  the  admiralty  court  would  be 
exclusive. 

To  determine  the  question  of  admiralty  jurisdiction  m 
rem,  regard  must  be  had  to  the  character  of  the  waters, 

^ how  ad-  *°  *^e  character  of  the  boat  or  vessel  and  to 

SSion  l?dZ  the  character  of  the  contract  or  tort  which 
tennined.  forms  the  subject  of  the  action.  In  the  case 
at  bar  the  injury  complained  of  was  committed  on  the 
Missouri  river. 

The  admiralty  jurisdiction,  under  the  ninth  section  of 
the  judiciary  act,  extends  to  the  public  navigable  rivers 

4. to  what  °f  ti*e  United  States,  —  to  all  public  waters 

n  extendi.  capable  of  being  navigated  by  maritime  or 
commercial  vessels  propelled  by  wind  or  steam.  The 
Genesee  Chief,  12  How.  443 ;  Fretz  v.  Bull,  id.  466 ; 
Waring  v.  Clark,  5  id.  441 ;  The  Magnolia,  20  id.  296 ; 
Nelson  v.  LeUmd,  22  id.  48 ;  The  Ad  Hme  v.  Trevor, 
supra. 

If  it  is  essential,  under  the  act  of  1789,  to  the  jurisdic- 
tion in  admiralty  of  the  federal  courts,  tliat  the  stream 
shall  be  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden  (a  point  not  necessary  to  discuss),  the  Mis- 
souri river  is  such  a  stream. 

The  boat — defendant  in  this  case — is  a  steam  vessel  nav- 
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igating  the  river  Missouri,  as  a  common  earner  of  passen- 
gers and  freight.  That  the  admiralty  jurisdiction  extends 
to  vessels  or  boats  of  this  character,  admits  of  no  doubt. 
If  the  present  action  had  been  brought  against  the  flat- 
boat,  the  question  might  be  different.  As  to  the  charac- 
ter of  the  vessels  or  craft,  to  which  the  jurisdiction  in 
admiralty  extends,  see  The  SaUbury  (Olcott  Adm.  71) ; 
McCormich  v.  Ives  (1  Abb.  Adm.  418) ;  Many  v.  Noyes 
(5  Hill,  34) ;  Leddo  v.  Hughes  (15  111.  41) ;  Thackeray  v. 
The  Farmer  (Gilpin,  524) ;  1  West.  Jurist,  243,  and  valu- 
able note  of  the  learned  annotator ;  see  also  Abbott's  Nat. 
Dig.  title  u  Admiralty,"  where  the  cases  in  the  federal 
courts,  respecting  the  nature  and  extent  of  admiralty 
jurisdiction,  are  conveniently  arranged  and  accurately 
digested ;  Galena,  etc.,  Packet  Co.  v.  Rock  Island  Bridge, 
just  decided  by  the  Supreme  Court  of  the  United  States. 

That  admiralty  will  take  cognizance  of  maritime  torts 
is  also  clear.  Fretz  v.  Bull,  Nelson  v.  Ldand,  and  The 

d mAti,     Ad  Hine  v.  Trevor,  were  cases  of  collision  on 

time  torts,  ^he  Mississippi  river,  the  first  two  between 
flat-boats  and  steamboats,  and  the  latter  between  two 
steamboats,  in  both  cases  above  tide  water. 

If  the  defendant  had  actually  collided  with  the  flat- 
boat,  the  former  might  be  libeled  in  admiralty.  The 
&  —  collision  present   injury  (assuming,  as  we  must,  the 

of  steam- and   f      .       -   ,  J      J  .\.         .     /'         .    .  .      '.      . 

flat-boat  truth  of  the  petition,  in  determining  the  juris- 
dictional question)  is  the  same  in  character  and  governed 
by  the  same  principle.  See  The  Moxey,  1  Abb.  Adm. 
73.  There  is  but  one  point  of  possible  difference  between 
this  case  and  that  of  the  Ad  Hine.  In  that  case,  the 
injury  sued  for  occurred  on  the  Mississippi  river.  Here 
it  occurred  on  the  Missouri.  There  the  injury  complained 
of  was  a  tort.  So  it  is  here.  In  that  case,  it  was  another 
steamboat  that  was  injured  by  the  tortious  act  of  the  Ad 
Bine,    In  this  case  it  was  a  flat-boat  laden  with  lumber, 
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and  actually  navigating  the  river,  that  was  injured  by 
the  defendant.  The  owner  of  this  flat-boat  was  engaged 
in  lawful  commerce  on  the  river.  He  was  conveying 
lumber  from  one  place  to  another.  "While  thus  engaged  in 
the  navigation  of  the  stream,  the  defendant,  at  the  time 
similarly  engaged,  negligently  and  willfully  injures  the 
plaintiff's  boat.  "We  have  referred  more  particularly  to 
the  Ad  Hine  case,  because  the  question  of  admiralty 
jurisdiction  was  there  most  fully  examined.  In  princi- 
ple this  case  is  identical  with  that. 

The  present  case,  as  to  the  jurisdictional  question,  is 
precisely  like  Frete  v.  Bull,  and  Nelson  v.  Zeland,  above 
cited,  in  both  of  which  it  was  held  by  the  Supreme  Court 
of  the  United  States,  that  a  case  of  collision  between  a 
steamboat  and  a  flat-boat,  on  inland  navigable  rivers,  was 
of  admiralty  cognizance.  See  also  The  8.  B.  Southern 
Belle,  Newb.  Adm.  461 ;  S.  C.  aflirmed  on  appeal  to 
Supreme  Court  of  the  United  States,  18  How.  584. 

These  authorities  settle  the  question,  that,  for  the  injury 
set  forth  in  the  petition,  the  plaintiff  might  have  libeled 
the  boat -defendant  in  admiralty.  If  this  might  have 
been  done,  then  the  same  authorities  also  settle  the  ques- 
tion, that  the  plaintiff  cannot  pursue  a  remedy  against 
the  boat  in  rem,  under  the  State  laws,  and  in  the  State 
courts.  For  the  Ad  Hine  case  expressly  rules,  that  the 
remedy  adopted  by  the  plaintiff  in  the  present  case  viz., 
a  suit  against  the  boat  by  name  and  a  seizure  of  it,  is  not 
a  common  law  remedy,  and  therefore  not  one  of  the 
remedies  saved  to  suitors  by  the  ninth  section  of  the 
judiciary  act. 

If  the  foregoing  views  are  correct,  it  follows,  that  the 

District  Court  of  "Woodbury  county  had  no  jurisdiction 

a.  —  want  of  of  the  case  made  by  the  petition.     If  it  be 

when  urged."    conceded  that  the  jurisdiction  of  that  court 

was  not  questioned  below,  the  objection  is  not  waived  j 
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for  the  case  is  of  such  a  nature  that  the  court  would  not 
thereby  acquire  jurisdiction ;  and  the  objection  may  be 
taken  in  any  stage  of  the  proceeding. 

It  erred  in  assuming  jurisdiction  and  rendering  judg- 
ment against  the  defendant.  Elder  v.  Manuf.  Co.,  4t 
Gray,  201 ;  Smith  v.  Dvbuque  Co.,  1  Iowa,  494 ;  Chap- 
man  v.  Morgan,  2  Greene,  374 ;  Low  v.  Rice,  8  Johns. 
409  ;  Davis  v.  Packard,  7  Pet.  281 ;  Dudley  v.  Mahetc, 
3  Cow.  9. 

Whether  a  judgment  rendered  in  such  a  case  would  be 
void,  if  not  appealed  from,  we  need  not  determine.  The 
judgment  below  is  reversed,  and  an  order  will  be  entered 
in  this  court  dismissing  the  case. 


V 


Reversed. 


Oabpknteb  el  al.  v.  Smith. 

1.  Husband  and  wife:  voro  marriage.  A  marriage  void  ab  initio 
for  the  reason  that  one  of  the  parties  was  already  lawfully  married, 
confers  no  right  upon  either  in  the  property  of  the  other. 

2. rule  applied  :  ESTOPPEL.    A  married  woman,  having  been 

assaulted  by  a  third  party,  brought  suit  and  recovered  judgment 
against  him  therefor,  her  husband  being  joined  with  her  as  a  party 
plaintiff.  She  afterward  procured  a  divorce  from  her  husband  on 
the  ground  that  he  had  a  lawful  wife  living  at  the  time  of  the 
marriage.    Held, 

1.  That  the  marriage,  being  void  ab  initio,  gave  the  pretended 
husband  no  interest  in  the  j  udgment  obtained  for  the  assault  against 
her,  and  that  the  proceeds  thereof  could  not  be  subjected  to  the 
payment  of  a  judgment  held  by  a  creditor  against  him. 

2.  That  she  was  not  estopped,  by  the  fact  that  he  was  her 
co-plaintiff,  from  denying  his  rights  as  husband,  and  that  the 
proceedings  did  not  raise  a  conclusive  presumption  of  a  lawful 
marriage. 
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Appeal  from,  Poweshiek  District  Court. 
Thttrsday,  Apeil  9. 

Plaintiffs,  Susan  A.  and  S.  K.  Carpenter,  were  married, 
December,  1865,  and  lived  together  until  January  6, 
1866,  when  said  S.  K.  Carpenter  borrowed  a  team  of  J. 
M.  Bryan  and  ran  away  with  it,  feloniously  appropriating 
it  to  his  own  use,  and  intending  to  abandon  his  said 
wife  and  escape  from  the  county.    February  6,  1866, 
having  been  arrested,  he  was  lodged  in  the  jail  of  Mahjsfea 
county,  and,  at  the  April  Term  of  the  court  follqjwingr: 
he  was  brought  to  Montezuma  for  trial,  but,  esc^pfag. 
from  his  guard,  has  not  since  been  heard  of.     Oijihjp'. 
17th  of  February,  1866,  an  assault  was  committee  ^06        %  *  '&"*jf mJ 
plaintiff,  Susan  A.,  by  defendant,  and  suit  was  brotigSjU  &**    **^^r 
against  him  therefor.     On  the  11th  day  of  April  folio wingf**^ 
Susan  A.  and  S.  B.  Carpenter  joining  as  plaintiffs  therein. 
The  husband  consented  to  and  advised  the  bringing  of 
the  suit,  but  a  few  days  after,  he  escaped  as  aforesaid, 
and  since  that  time  has  had  nothing  to  do  with  the  prose- 
cution thereof,  which  has  been  wholly  conducted  and 
controlled  by,  and  for  the  benefit  of,  the  wife,  and  a 
judgment  was  obtained  therein  against  defendant,  Decem- 
ber 12, 1866,  for  $400  damages. 

February  20, 1867,  Susan  A.  obtained  a  divorce  from 
said  S.  B.  Carpenter,  on  the  ground  that  he  had  a  lawful 
wife  living  at  the  time  of  her  marriage  with  him.  April 
14,  1866,  J.  M.  Bryan  obtained  judgment  against  said  S. 
E.  Carpenter  for  $360.  These  judgments  were  rendered 
in  the  District  Court  of  Poweshiek  county.  On  the  11th 
of  February,  1867,  an  execution  was  issued  on  the  judg- 
ment, in  favor  of  Susan  A.  and  S.  E.  Carpenter  against 
Smith,  which  was  collected  by  the  sheriff,  N.  Carr,  on 
the  23d  of  February  following ;  and  on  that  day  an  execu- 
Vol.  XXIV.— 26 
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cution  was  issued  on  the  judgment  in  favor  of  Bryan, 
and  against  Carpenter,  and  delivered  to  the  sheriff,  who 
immediately  applied  a  sufficient  amount  of  the  money, 
collected  on  the  execution  against  Smith,  upon  the  execu- 
tion against  Carpenter,  to  satisfy  the  same.  At  the  time, 
the  sheriff  knew  all  of  the  above  facts,  and  held  an  indem- 
nifying bond  from  Bryan,  to  protect  him  in  his  acts  in 
the  premises.  W.  S.  Kenworthy  and  Z.  T.  Fisher,  as 
attorneys  for  plaintiffs  in  said  suit  of  Susan  A.  and  S. 
R.  Carpenter,  upon  rendition  of  judgment  therein,  filed 
their  attorney's  liens  thereon,  each  claiming  $100  as  his 
attorney's  fees  in  the  case. 

At  the  April  Term,  1867,  Susan  A.  filed  a  motion  in 
her  said  cause,  asking  an  order  directing  the  sheriff  to 
pay  to  her  the  money  collected  on  her  said  judgment, 
setting  out  substantially  the  above  facts,  and  showing 
further,  that  the  fees  of  her  said  attorneys  had  been  paid. 

The  sheriff  appeared  to  the  motion;  the  attorneys 
made  no  appearance  thereto.  The  court  found  the  facts 
as  above  set  out,  and  ordered  the  sheriff  to  pay  $200  of 
the  money  collected  to  the  plaintiff,  Susan  A.,  and  the 
balance  to  the  clerk  of  the  court,  subject  to  her  order 
upon  giving  security,  to  be  approved  by  the  clerk,  for  the 
payment  of  the  fees  of  said  attorneys,  whenever  the 
amount  thereof  may  be  legally  determined.  From  this 
order  the  sheriff  appeals. 

M.  E.  Cutis  for  the  appellant. 

J.  A.  Z.  Crookhcm  for  the  appellee. 

Beck,  J. — The  fact  that  S.  R.  Carpenter  had  a  law- 
ful wife  living  rendered  the  marriage  with  Susan'  A. 
l.  HufBAHD      Carpenter  void  db  initio.     He  acquired  no 
tow  marriage,  rights  thereby;  she  lost  none.     The  marriage 
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in  no  way  affected  her  positive  or  relative  rights,  for,  in 
truth,  it  was,  in  law,  no  marriage,  the  man  and  woman 
being  incapable  of  entering  into  the  marriage  relation 
with  each  other.  He  acquired  no  right  to  her  property, 
and  she  none  to  his,  by  virtue  of  the  marriage,  and  they 
stood  in  the  same  relation  to  each  other  as  though  it  had 
never  taken  place.  It  is  void  ah  initio  as  to  her,  because 
she  was  induced  to  consent  thereto  by  a  wicked  fraud, 
which,  on  his  part,  was  a  felony.  Judge  Keevb  most 
forcibly  expresses  the  doctrine  in  the  following  words : 

"  A  man  by  the  foulest  fraud  gets  into  the  possession 
of  the  property  of  his  neighbor.  By  a  contract,  thus 
basely  obtained,  it  not  only  renders  the  contract  void, 
but,  in  many  instances,  is  a  felony.  The  common  sense 
of  mankind  must  revolt  at  the  idea,  that,  when  a  man, 
by  the  same  abominable  fraud,  obtains  the  person  of  an 
amiable  woman  and  her  property,  the  law  should  protect 
such  a  contract,  and  give  it  the  same  efficacy  as  if  fairly 
obtained.  The  truth  is,  that  a  contract  which  is  obtained 
by  fraud  is,  in  point  of  law,  no  contract.  The  fraud 
blots  out  of  existence  whatever  semblance  of  a  contract 
there  might  have  been.  There  is  no  more  reason  for 
sanctioning  a  marriage  procured  by  fraud,  than  one  pro- 
cured by  force  and  violence.  The  consent  is  as 'totally 
wanting,  in  view  of  the  law,  in  the  former  as  in  the  latter 
case."  Reeve's  Domestic  Relations,  206;  see  2  Kent's 
Com.  76. 

The  woman  is  not  estopped  in  this  case,  by  the  fact 
that  the  man  was  her  co-plaintiff,  from  denying  his  rights 
x  —  rule      as  husband :  neither  do  the  proceedings  raise 

applied:  _      .     '  .  *  ,.,       6     . 

Mtoppei.  a  conclusive  presumption  of  a  valid  marriage ; 
if  that  were  so,  it  would  be  giving  validity  to  that  which 
is  utterly  void,  and  judicial  sanction  and  recognition  to 
the  grossest  fraud  and  a  most  revolting  crime.  If  the 
man  acquired  no  rights  by  virtue  of  this  marriage,  his 
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creditors,  through  him,  could  acquire  none,  and  the  prop- 
erty of  the  woman  cannot  be  taken  in  payment  of  his 
debts. 

It  has  been  held  in  England,  that,  in  case  of  a  divorce 
a  vinculo  matrimonii,  which  is  allowed  on  the  ground 
that  there  never  had  been  a  lawful  marriage,  all  the 
property  which  the  husband  received  with  the  wife,  and 
that  has  not  been  conveyed  bona  fide  to  others,  belongs 
•to  the  wife  after  divorce.  Keeve's  Dom.  Eel.  209. 

It  is  unnecessary  to  multiply  authorities  in  support  of 
the  foregoing  doctrines ;  they  commend  themselves  to  the 
natural  sense  of  justice  of  all  men. 

In  this  case,  the  sheriff,  it  seems,  well  knew  all  the 
facts,  and  paid  the  money  after  the  divorce  was  procured 
by  the  woman;  neither  he  nor  the  party  to  whom  he 
paid  it  can  be  considered  as  acting  innocently,  and. 
therefore,  entitled  to  protection. 

We  are  united  in  the  opinion  that  the  judgment  of  the 
District  Court  was  correct. 

Affirmed. 


Love  v.  Cherry. 


1.  Service:  residence:  domicile.  A  person  may  have  several  resi- 
dences, though  but  one  domicile.  A  person  residing  in  M.,  in  this 
with  a  married  daughter,  went,  in  1860,  to  the  State  of  Texas 
for  the  purpose  of  making  a  visit  and  transacting  some  business, 
with  the  intention  of  returning  again  to  her  home  at  M.  The 
rebellion  breaking  out,  it  became  difficult  for  her  to  return,  and  her 
business  making  it  expedient,  she  took  up  her  residence  there  for 
the  special  purpose  of  qualifying  and  securing  her  appointment  as 
administratrix  of  the  estate  of  a  deceased  relative.  During  this 
temporary  residence  in  Texas,  which  continued  until  1866,  suits  were 
commenced  against  her  here,  and  service  of  the  original  notices 
therein  made,  by  leaving  copies  of  .the  same  at  the  place  where  she 
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usually  resided  when  at  M.  with  her  daughter.  EM,  that  M.  was 
to  be  deemed  her  usual  place  of  residence  in  this  State ;  that  the 
facts  were  not  inconsistent  with  the  officer's  return,  that  he  had 
served  the  notices,  by  leaving  copies  thereof  at  her  usual  place  of 
residence,  and  that  sales  of  real  estate  belonging  to  her,  made  under 
judgments  rendered  on  such  service,  were  valid. 

2.  Judicial  sale:  of  lots  en  masse:  officeb's  return.  When  an 
officer's  return  of  an  execution  sale  of  two  lots,  states,  that  they 
were  sold  for  a  certain  sum,  but  does  not  state  whether  separately 
or  together,  the  presumption  is,  that  the  officer  did  his  duty,  and 
sold  them  separately. 

8. when  available  to  DEFEAT  salb.  While  the  fact,  that  two 

lots  were  sold  together,  for  a  gross  sum,  might  be  made  available  to 
set  aside  a  sale  made  to  an  execution  plaintiff  (Boyd  v.  EUu,  11 
Iowa,  97),  it  may  well  be  questioned  whether  such  an  irregularity 
could,  after  the  term  of  redemption  has  expired,  and  sheriff's  deed 
executed  and  delivered,  be  made  available  to  defeat  the  title  of  a 
third  party. 

Appeal  from  Henry  District  Cowrt. 

Tuesday,  Apbil  9. 

Action  in  equity  to  set  aside  a  sheriff's  sale  and  deed 
of  certain  real  estate  —  lots  103  and  104  of  McCabe's 
addition  to  Mount  Pleasant.  The  facts  are  stated  in  the 
opinion.  There  was  a  judgment  for  the  defendant  in  the 
District  Court,  dismissing  the  plaintiff's  petition.  The 
plaintiff  appeals. 

Withrow  &  Wright  for  the  appellant. 

T.  W.  dk  John  S.  Wookon  for  the  appellee. 

Cole,  J.  —  The  plaintiff,  in  1859,  executed  one  note 
for  $63.33  individually,  and  another  note  jointly  with  her 
i.  sumo* :  daughter  L.  A.  Fowler  for  $31.89.  Both  these 
domicu.  '  notes  became  the  property  of  W.  H.  Kinney. 
In  February,  1862,  he  brought  suit  upon  each  of  the  notes, 
before  a  justice  of  the  peace  in  Henry  county.     Notices 
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were  placed  in  the  hands  of  a  constable,  and  one  was 
personally  served  upon  the  daughter,  Mrs.  Fowler,  and 
both  were  returned  served  upon  Julia  J.  Love,  by  leaving 
a  copy  at  her  usual  place  of  residence,  with  Mr.  Fowler,  a 
member  of  her  family  over  fourteen  years  of  age,  the  said 
Julia  J.  Love,  not  being  found,  etc.  No  question  is 
made  as  to  the  sufficiency  of  the  return  in  form.  Judg- 
ments were  rendered  by  the  justice,  without  appearance 
t>y  the  defendants,  or  either  of  them,  in  person  or  by  attor- 
ney, for  the  amounts  due  upon  the  notes.  Transcripts  of 
these  judgments  were  filed  in  the  clerk's  office  of  the  Dis- 
trict Court  of  Henry  county,  and  executions  were  issued 
thereon,  levied  upon  the  lots  in  controversy,  and  they  sold 
to  James  McLeran.  Lot  104  only,  was  levied  upon  and 
sold  under  the  larger  execution,  for  $87.32,  the  whole 
amount  due  thereon;  and  lots  103  and  104  were  both 
levied  upon  and  sold  under  the  smaller  execution  for  the 
whole  amount  due  thereon.  The  sales  were  made  August 
16, 1862,  and  certificates  given  to  the  purchaser. 

The  certificates  of  purchase  were  assigned  to  one  Laip- 
ham,  who  assigned  them  to  the  defendant  Cherry,  who 
received  a  deed  from  the  sheriff  for  the  lots.  Before 
Cherry  procured  the  assignment  of  the  certificates  to  him, 
he  made  an  arrangement  with  Mrs.  L.  A.  Fowler  for  the 
purchase  of  the  lots,  and  agreed  to  pay  therefor  $875.  He 
paid  to  Lapham  the  amount  due  upon  the  certificates  of 
purchase,  and  paid  the  balance  to  Mrs.  Fowler,  and 
received  his  deed  from  the  sheriff.  The  proof  shows,  that 
both  notes  were  given  by  Mrs.  Love  at  the  request,  and 
for  the  debts,  of  Mrs.  Fowler.  No  question  is  made  as  to 
the  form  or  regularity  of  any  of  the  proceedings,  except 
as  herein  after  stated. 

I.  The  plaintiff  claims,  that  she  had  no  usual  place 
of  residence  in  Iowa  at  the  time  of  the  pretended  service 
of  the  notice,  but  was  a  non-resident  of  the  State  of  Iowa, 
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and  a  resident  of  Texas,  and  that  the  return  was  false  in 
fact,  though  regular  in  form. 

The  proof  discloses  substantially  this  state  of  facts, 
bearing  upon  this  point.  The  plaintiff,  Julia  J.  Love, 
had  a  brother  residing  at  Mt.  Pleasant,  Iowa,  and,  for  the 
purpose  of  living  near  him,  she  determined  to  remove 
from  her  then  residence,  in  another  State,  to  Mt.  Pleas- 
ant, and  make  it  her  permanent  home.  She  did  remove 
there,  in  the  summer  of  1859,  and  was  accompanied  by 
her  daughter  Mrs.  L.  A.  Fowler,  and  her  husband,  Mr. 
Fowler,  and  their  children.  After  being  in  Mt.  Pleasant 
some  little  time,  the  plaintiff  purchased  the  property  in 
controversy.  Mr.  Fowler  and  family  moved  into  the 
house  situated  on  one  of  the  lots,  and  occupied  the  prem- 
ises as  tenant  to  Mrs.  Love,  she  boarding  with  them,  and 
having  a  room  in  the  house  to  herself,  which  she  fur- 
nished. Fowler  was  to  board  her  while  there,  and  take 
care  of  the  property,  and  pay  taxes  on  it,  while  she  was 
absent,  for  the  rent. 

The  parties  were  thus  living  for  some  time,  and  until 
about  the  first  of  November,  1860,  when  Mrs.  Love  left 
for  the  purpose  of  visiting  a  daughter  in  Florida,  and 
another  daughter  in  Texas,  at  which  latter  place  she 
expected  also  to  collect  a  sum  of  money  due  her  from  the 
estate  of  a  deceased  relative,  and  then  she  expected  to 
return  to  Mt.  Pleasant.  Her  furniture  and  some  of  her 
clothing  were  left  with,  and  in  charge  of,  her  daughter, 
Mrs.  Fowler,  at  the  house  on  the  premises  in  controversy. 

On  arriving  in  Texas,  Mrs.  Love  found  the  estate  from 
which  she  was  to  receive  her  money,  yet  unsettled,  and 
she  determined  to  remain  until  she  could  get  the  money 
coming  to  her.  The  State  of  Texas  about  that  time 
passed  a  seceding  ordinance,  and,  the  rebellion  soon  break- 
ing out,  it  became  difficult,  if  not  impossible,  for  her  to 
return.     In   December,  1861,  the  administrator  of  the 


Digitized  by  VjOOQ IC 


208  SUPREME  COURT  OF  IOWA, 

Love  v.  Cherry. 

estate  of  her  deceased  relative  resigned  and  left  the  State, 
at  which  time  she  determined,  as  she  testifies,  to  take  up 
her  residence  there,  and  to  secure  her  appointment,  and 
qualify  as  administratrix  of  said  estate,  and  secure  thereby 
her  claim.  She  had  no  communication  with  Mrs.  Fow- 
ler or  any  one  else  north,  after  her  arrival  in  Texas,  as  all 
communication  was  cut  off  shortly  after  she  arrived  there. 
She  remained  in  Texas  till  1866,  when  she  came  north, 
and  now  resides  in  Illinois.  The  original  notice  in  the 
case  before  the  justice  of  the  peace  was  served  on  the 
17th  day  of  February,  1862,  some  six  or  eight  weeks  after 
she  determined,  as  she  testifies,  to  take  up  her  residence 
in  Texas.  Mrs.  Love  testifies,  that  the  first  she  knew  of 
the  sale  of  the  lots  or  of  the  suits  upon  the  notes  was  in 
October,  1865.  Mrs.  Love  does  not  testily  or  intimate  in 
any  way,  that  she  ever  abandoned  her  purpose  to  return 
to  Iowa  to  reside,  as  soon  as  the  objects  of  her  visit  or 
trip  to  Texas  were  accomplished.  But,  on  the  contrary, 
she  always  expected,  and  still  expects,  to  return  to  Mt. 
•Pleasant  to  reside  permanently. 

Under  the  facts  proved  we  do  not  find  it  necessary  or 
proper  to  determine  whether  the  title  of  a  purchaser  of 
real  estate  under  execution  upon  a  judgment  regularly 
obtained,  as  shown  by  the  papers  and  proceedings,  can 
be  affected  or  defeated  by  showing  that  the  return  of  ser- 
vice upon  the  defendant  in  the  judgment  was  false.  In 
our  view  the  whole  testimony  in  this  case,  when  fairly 
construed,  fails  to  show  that  the  return  was  false.  We 
do  not  find  it  necessary  to  enter  into  a  discussion  at 
length  of  the  meaning  of  the  term  "  residence  "  or  "  dom- 
icil."  The  books  are  full  of  unsatisfactory  definitions  as 
well  as  confused  and  conflicting  decisions  in  relation  to 
those  terms. 

The  plaintiff  had  not  only  a  residence  but  a  domicil  at 
Mt.  Pleasant,  up  to  November,  1860.     This  is  not  con- 
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troverted.  She  then  left  for  the  purpose  of  making  a 
visit  or  visits  and  transacting  some  business,  and  with 
the  intention  of  returning  in  a  convenient  but  uncertain 
time  to  her  house  at  Mt.  Pleasant.  This  wavntvs  rever- 
tendi  was  never  relinquished  or  abandoned.  Subsequent 
developments  rendered  it  necessary  for  her  to  remain 
longer  absent  than  she  had  expected.  She  testifies  that 
she  acquired  a  residence  in  Texas,  and  had  to  acquire 
such  residence  before  she  could  be  appointed  administra- 
trix and  complete  the  transaction  of  her  business.  Very 
well;  let  it  be  conceded  that  she  did  acquire  a  residence 
in  Texas  for  the  purposes  specified.  The  books  are  all 
agreed  that  a  person  may  have  several  residences  even, 
though  but  one  domicil.  She  may  therefore  have  had 
her  residence  in  Texas  and  also  in  Mt.  Pleasant.  In  the 
absence  of  clear  and  unmistakable  evidence  that  she  did 
not  have  a  residence  in  Mt.  Pleasant,  the  return  itself 
must  stand  as  evidence  of  the  fact  of  her  residence  there. 
There  is  nothing  in  the  evidence  absolutely  and  neces- 
sarily inconsistent  with  the  return*  At  all  events  there 
is  no  such  weight  of  testimony  against  the  return  as 
would  justify  a  court  in  holding  it  as  false.  There  is  no 
evidence  in  the  case  tending  to,  show  any  fraud  or  bad 
faith  on  the  part  of  any  person  connected  wit&  the  recovery 
of  the  judgments  or  sales  thereunder.  Nor  is  it  claimed, 
that,  prior  to  the  service  and  judgments,  any  intimation 
had  been  given  directly  or  indirectly  ta  any  person  in 
Iowa  of  the  necessity  or  purpose  of  the  plaintiff  to  acquire 
a  residence  in  Texas,  or  that  she  contemplated  a  termina- 
tion of  her  residence  in  Iowa.  In  view  of  all  the  facts,, 
we  have  no  hesitation  in  holding  that  the  plaintiff  has 
failed  to  show  that  the  return  was  false.  Bouviert  Law 
Die.  titles  "  Evidence,"  "  Domicil ";  Story's  Con.  of 
Laws,  §  39  to  §  49;  Binds  v.  Evnd^X  Iowa> 86> aad 
VokXXIY.— 27 
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authorities  cited;  Penley  v.  Waterhause,  id.  498;  The 
State  v.  Minnick,  15  id.  124. 

II.  It  is  claimed  by  the  plaintiff  that  both  lots  were 
sold  together,  when  they  were  capable  of  division  and 
s.  judicial      more  advantageous  sale  thereby.    There  is  no 

en  mam:       evidence  as  to  this  claim  except  the  returns 

officer'*  rc~  *     1         i       •«•   •     i  i  t  . 

tarn.  of  the  sherin  indorsed  upon  the  executions. 

The  execution  upon  the  larger  judgment  was  only  levied 
upon  lot  104,  and  of  course  only  that  lot  was  sold.  The 
execution  tfpon  the  smaller  judgment  was  levied  upon 
both  lots,  and  the  sheriff  says  in  his  return,  that  he  sold 
•the  ab<?ye  described  property  at  public  auction  to,  etc., 

.     for  $49.96.    The  presumption  is  that  the  officer  did  his 
duty,  anil  the  language  of  the  return  does  not  overcome 

■  ,.:*t6is  presumption  and  establish  the  fact  that  he  did  not. 

•r^It  £  not  stated  whether  they  were  sold  separately  or 
together. 

Besides,  it  may  well  be  questioned  whether  such  an 
irregularity  as  the  sale  of  two  lots  together  could,  after 
8.  —  when  redemption  expired  and  sheriff's  deed  is  exe- 
defeatsaio.  cuted  and  delivered,  be  made  available  to 
defeat  a  title  in  a  third  party,  which  is  otherwise  regular. 
Such  an  irregularity  may  be  made  available  to  set  aside 
a  sale  made  to  an  execution  plaintiff.  Boyd  v.  JEWw,  11 
Iowa,  97. 

III.  It  is  further  claimed  that  the  property  was  sold 
for  a  grossly  inadequate  price.  The  aggregate  amount 
bid  for  both  lots  was  $137.28.  We  have  no  proof  as  to 
their  value  at  the  time  of  the  sale,  August,  1862.  It 
does  appear,  however,  that  the  defendant  purchased  the 
property  about  one  year,  more  or  less,  thereafter,  and 
paid  to  the  purchaser,  at  the  sheriff's  sale,  or  his  assignee, 
just  the  amount  bid  by  him  and  the  interest  thereon, 
and  also  paid  to  the  plaintiff's  daughter,  who  was  also 
one   of  the  judgment   defendants,    such    further   sum 
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as,  with  the  amount  paid  the  purchaser,  made  $875. 
Whether  property  had  increased  in  value,  or  whether 
improvements  had  been  made  by  the  daughter  since  the 
sale,  and  for  which  the  defendant  paid  her,  is  not  shown. 
Whatever  may  be  the  rule  where  gross  inadequacy  of 
price  is  shown,  we  need  not  determine,  since  the  proof 
in  this  case  falls  short  of  establishing  a  basis  upon  which 
to  determine  the  question  of  inadequacy. 

These  are  substantially  all  the  points  made  by  theuip-. *^> 
pellant.    The  judgment  must  be 


Cooledge  v.  Mahaska  Couott, 

1.  Poor,  support  oft  liability  of  coottt.  The  principle  recognized 
that  the  obligation  of  the  county  to  support  the  poor  is  purely 
statutory,  and  that,  to  render  it  liable,  the  oase  must  fall  within,  and 
the  liability  be  created  pursuant  to,  and  in  the  manner  prescribed 
by,  the  statute. 

8. township  trustees.  Under  sections  1887  and  1888  of  the 

Revision,  the  township  trustees  may  bind  the  county  for  medical 
services  rendered  at  their  instance,  during  the  vacation  of  the  board 
of  supervisors,  to  poor  sick  persons  in  the  township. 

8. supervisors  cannot  delegate  power:   constitutional 

law.  The  board  of  supervisors  cannot,  by  virtue  of  sections  887  and 
888  of  the  Revision,  entitled  "  An  act  in  relation  to  roads  and  high 
ways,"  delegate  its  duties  and  powers  in  relation  to  the  poor  to  the 
clerk  of  the  District  Court.  Said  act  cannot  be  construed  to  em- 
brace  subjects  not  expressed  in  its  title. 

4. failure  of  trustees  to  report,  QUERE.  Whether  a  failure 

on  the  part  of  the  trustees  to  report  to  the  board  of  supervisors,  as 
required  by  section  1888,  a  case  where  medical  services  have  been 
rendered  at  their  instance,  will  operate  to  deprive  the  physician  of 
the  right  to  compensation  for  services  rendered  after  the  time  when 
the  trustees  ought  to  have  reported,  although  not  notified  of  the 
omjlaaiont  nor-ta  discontinue  his  services,  qu&re* 
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Appeal  from  Mahaska  District  Court 

Thursday,  April  9. 

Paupers:  liability  op  county:  power  op  township 
trustees  :  delegation  of  power  by  supervisors  to  clerk, 
etc. — Plaintiff  is  a  physician.  As  such,  he  rendered 
services  to  certain  poor  sick  persons  at  the  request  of 
two  of  the  trustees  of  the  proper  township.  Rev.  §§  1387, 
1388.  There  is  no  poor-house  in  the  county.  The 
services  were  rendered  between  February  20  and  April 

21,  1866.  The  persons  attended  by  the  plaintiff  were 
poor,  sick  with  small-pox  and  confined  in  the  pest-house 
(so  called).  There  was  no  session  of  the  board  of  super- 
visors during  the  time  the  services  were  being  performed. 
The  services,  at  the  price  agreed  upon  by  plaintiff  and 
the  trustees,  amounted  to  $245 ;  and  the  court  finds  that 
they  were  reasonably  worth  that  sum.  The  board  of 
supervisors  rejected  the  plaintiff's  claim,  which  was  pre- 
sented at  the  first  session  of  the  board  after  it  accrued. 
Whereupon  plaintiff  brought  this  action  in  the  District 
Court. 

The  county  denies  liability;  and  it  bases  its  defense 
mainly  upon  the  following  resolution  of  the  board,  passed 
prior  to  the  rendering  of  the  services  sued  for,  to  wit : 

"  Resolved^  that,  when  any  duties  are  to  be  performed 
or  acts  done  during  the  vacation  of  the  board,  which 
cannot  be  done  without  too  much  delay  or  inconvenience 
to  the  board,  then  the  clerk  of  the  District  Court  may 
perform  such  duties  as  contemplated  by  article  12,  chapter 

22,  of  the  Revision  of  1860 ;  provided,  in  relation  to 
roads,  said  clerk  shall  only  act  upon  business  previously 
presented  to  this  board." 

The  District  Court  found  that  the  trustees  had  the 
power  to,  and  that  they* did,  employ  the  plaintiff;  that 
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he  rendered  the  services ;  but  it  also  found  that  it  was 
the  duty  of  the  trustees  to  report  the  cases  to  the  clerk 
of  the  District  Court,  that  he,  as  the  authorized  agent  of 
the  county,  might  have  granted  or  denied  further  relief; 
that  the  county  is  only  liable  to  plaintiff  from  the  time 
of  his  employment  by  the  trustees,  until  these  cases 
could  reasonably  have  been  reported  by  the  trustees  to 
the  clerk,  and  acted  upon  by  him,  which  would  be  within 
three  or  four  days ;  that  plaintiff's  services  during  such 
time  were  reasonably  worth  $75,  for  which  the  court 
gave  him  judgment.  The  claim  for  the  rest  of  the 
services  the  court  rejected,  because  the  trustees  did  not 
report  the  case  to  the  clerk  of  the  District  Court. 
Plaintiff  appeals. 

M.  E.  Cutis  for  the  appellant. 

Seevers  &  Williams  for  the  county. 

Dillon,  Ch.  J. — A  few  propositions  of  law  will  show 
l.  poob,  row  ^e  error  "***>  which  the  District  Court  fell 
J25tyJ5:lu*  in  disallowing,  for  the  reasons  stated,  the 
cmmty'         greater  part  of  the  plaintiff's  claim. 

I.  We  admit  the  proposition  that  the  obligation  or 
duty  of  the  countv  to  support  the  poor  is  statutory,  and 
that,  to  render  it  liable,  the  case  must  fall  within,  and 
the  liability  be  created  pursuant  to,  and  in  the  manner 
prescribed  by,  the  statute.  Mitchell  v.  ComvMe,  12 
Mass.  333 ;  Miller  v.  Somerset,  14  id.  396 ;  Kellogg  v.  St. 
George,  28  Maine,  255 ;  Res  v.  WaUingfard,  8  Verm.  224, 


II.  Under  sections  1387  and  1388  of  the  Revision,  the 
township  trustees  may  bind  the  county  for  medical  ser- 
% to^     vices  rendered  at  their  instance  to  poor,  sick 

•hip  traftteet.    pQ^j^  Jn  fl^  township. 
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Prior  to  the  adoption  of  the  supervisor  system,  it  was 
their  duty  to  report  each  case  in  which  they  administered 
temporary  relief,  to  the  county  judge  (§  1388). 

The  board  of  supervisors  now  take  the  place  of  the 
county  judge  in  this  respect  (Rev.  §  312,  subds.  20,  21, 
also  §  330),  and  it  is  their  duty  to  report  to  the  board 
instead  of  the  judge. 

III.  Sections  327  and  328  of  the  Revision  entitled 
"  An  act  in  relation  to  roads  and  highways,"  cannot  be 
i  —  taper-  construed  to  embrace  subjects  not  expressed 
deieSLtf1"101  in  the  title  (Const,  art.  3,  §  29).    Therefore 

Surer :  oonstl-  ' 

tionaiuw.  the  board  could  not,  by  virtue  thereof,  dele- 
gate its  duties  and  powers  in  relation  to  the  poor,  to  the 
clerk  of  the  District  Court.  See  State  v.  Kimball,  23 
Iowa,  531.  Hence,  the  resolution  of  the  board  imposed 
upon  the  trustees  no  legal  obligation  to  report  to  the 
clerk ;  and  it  conferred  upon  the  clerk  no  legal  power  to 
act  for  the  board  in  denying  further  relief.  The  District 
Court  held  otherwise,  and  herein  consists  the  error  in  its 
judgment. 

It  is  implied  in  the  decision  of  the  District  Court  that 
the  failure  or  omission  of  the  trustees  to  report  the  case, 
4.  —  fcuuro   as  required  by  section  1388,  will  operate  to 

of  trustee*  to    ,..'',  ~    ,  *    * 

report,  quirt,  deprive  the  employee  of  the  trustees  of  the 
right  to  compensation  for  services  rendered  after  the 
time  when  the  trustees  ought  to  have  reported,  although 
such  employee  is  not  notified  of  the  omission  to  report, 
nor  that  he  shall  cease  to  render  further  services. 
The  point  is  not  essential  to  a  decision  of  this  case,  and 
we  notice  it  simply  to  say  that  we  have  such  doubts  as  to 
its  correctness,  as  to  make  it  proper  to  leave  it  open  until 
its  decision  is  legitimately  required. 

Defendant's  counsel  endeavors  to  meet  the  view  above 
presented  thus:  "  That  the  court  found  as  a  fact  that  the 
clerk  was  authorized  to  act  for  the  board  while  it  was 
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not  in  session,  in  the  case  of  any  poor  person  ;  that  the 
evidence  is  not  here,  and  hence  this  court  is  bound  to 
presume  that  the  fact  found  was  proved."  But  the  conn- 
Bel  mistakes  the  court's  finding  in  this  respect.  That 
finding  is,  "  that  the  clerk,  by  virtue  of  the  resolution  as 
set  forth  in  the  answer  {see  statement),  was  authorized," 
etc. 

We  have  before  seen  that  this  resolution  did  not  confer 
the  supposed  authority  upon  the  clerk  to  act  for  the 
board  in  respect  to  their  duties  in  relation  to  the  poor. 

Upon  the  facts  found,  the  judgment  of  the  District 
Court  should  have  been  in  the  plaintiff's  favor  for  the 
whole  amount  of  his  claim.  The  cause  will  be  remanded 
with  directions  that  this  be  done. 

Reversed. 


BUCKWALTEB  V.   CRAIG. 

1.  Beoordi  oobbbction  of:  power  of  District  Court.  Where  an 
equitable  action  triable  by  the  first  method,  is,  by  consent  of  parties, 
tried  by  the  second  method,  bat  the  record  as  originally  made  np 
fails  to  show  that  fact,  it  is  competent  for  the  District  Court,  by  an 
order  nunc  pro  tune,  to  so  correct  the  record  as  to  supply  such  omis- 
sion; and  such  correction  may  be  made  after  the  case  has  been 
appealed  to  and  while  it  is  pending  in  the  Supreme  Court.  Section 
3667  does  not  deprire  the  court  of  the  power  to  make  a  nunc  pro 
tune  entry  of  this  character. 

2.  Appeal  to  Supreme  Oourt:  equity  cask  tried  by  second  method. 
In  order  to  bring  up  for  review  by  the  Supreme  Court,  a  judgment 
of  the  court  below  in  an  equitable  action  tried  by  the  second  method, 
the  same  steps  must  be  taken  as  in  an  ordinary  action  at  law. 

Appeal  from  Henry  District  Court. 

Friday,  April  10. 

Correcting  record  :  power  of  Dibtriot  Court.  —  Ac- 
tion commenced  at  law  on  a  covenant  of  general  warranty 
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in  a  conveyance  of  real  estate,  with  breach  duly  assigned. 
Answer,  setting  up  a  defense,  in  its  nature  equitable. 
On  defendant's  motion  the  cause  was  transferred  to  the 
equity  docket. 
Trial  and  decree  for  plaintiff    Defendant  appeals. 

Withrow  <&  Wright  and  Bereman  &  CorkhiU  for  the 
appellant 

T.  W.  Wbolson  <b  Son  for  the  appellee. 

Dillon,  Ch.  J.— I.  Under  the  Revision  (§  3000,  subd.  4 
and  §  3001),  the  parties  consented  in  open  court  to  try  the 
i.  record:  cause  by  the  second  method.  It  was  so  tried, 
iorrectionof.  a  decree  passed  for  the  plaintiff.  Defendant 
took  an  appeal.  The  record,  originally  transmitted  and 
certified,  failed  to  show  whether  the  trial  was  by  the  first 
or  second  method. 

Pending  the  appeal  in  this  court,  upon  motion  of  the 
plaintiff,  and  after  notice  to  the  defendant,  the  District 
Court  ordered  a  nunc  pro  tunc  entry  to  be  made  of 
record,  to  the  effect  that  the  parties  consented  at  the 
trial  term  to  try  the  cause  by  the  second  method  of 
equitable  trials.  An  amended  record  to  that  effect  was 
ordered  to  be  sent  to  this  court  Defendant  moved,  in 
this  court,  to  strike  the  same  from  the  files,  for  the  reason — 

1.  That  such  entry  nunc  pro  time  by  the  court  below 
was  in  violation  of  section  2667  of  the  Revision. 

2.  That,  after  appeal  taken,  the  court  below  was  de- 
prived of  the  right  to  make  any  order  in  the  cause. 

Held,  that  defendant's  motion  is  not  well  taken. 
Reason :  The  court  omitted  to  enter  of  record  the  con- 
sent as  to  mode  of  trial.  The  fact  of  such  consent  was 
not  controverted  (so  far  as  the  record  shows)  in  the  court 
below.  Section  2667  does  not  deprive  the  court  of  the 
power  to  make  a  nunc  pro  tunc  entry  of  a  fact  of  this 
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character.    It  need  not  be  a  part  of  the  final  decree. 
The  fact  that  it  is  recited  therein  does  not  vitiate  it. 

Nor  does  an  appeal  so  deprive  the  court  below  of 
jurisdiction  as  to  preclude  it  from  taking  such  action  aft 
may  be  necessary  to  correct  the  record  of  the  cause. 

If  the  correction  be  unwarranted,  the  adverse  party 
may  have  this  action  of  the  court  below  reviewed  by  the 
appellate  tribunal.  This  sufficiently  protects  his  rights. 
If  the  other  doctrine  were  sustained,  the  court  below, 
after  an  appeal,  would  be  foreclosed  from  making  any 
entry,  however  palpable  the  omission ;  from  correcting 
any  record,  however  evident  the  mistake.  For  its  juris- 
diction  cannot  depend  upon  the  nature  of  the  omission  to 
be  supplied  or  mistake  to  be  corrected. 

II.  The  cause  having  been  tried  by  the  second  method, 
and  no  exceptions  taken  on  the  trial,  no  finding  of  facts 
iLAmALTo    made,  and  no  bill  of  exceptions  or  certificate 
ooust.  showing  that  this  court  has  before  it  all  of 

the  evidence  on  which  the  cause  was  tried  below,  the 
decree  must  be 

Affirmed. 


Shawhan  et  at.  v.  Loffeb.  w_J*t] 

lA    817 

•     •  ,89    482, 

1.  Bower: Aim«ASUREMBNTOPUin>EB  Codb  of  1861.    Under section  1*4  «nl 

1894  etuquor  of  the  Code  of  1851,  the  County  Court  had  jurisdiction  ™*    «* 
to  admeasure  dower.  134  f^\ 

S.—  ESPIAL  OP  STATUTE:  EFFECT  OFON  PROCEEDINGS  COMMENCED.  jl*? 

The  repeal  of  sections  1894  and  1404  of  the  Code  of  1851  did  not,  —  2 

under  section  twenty-six  thereof  (Rev.  §  39),  affect  a  proceeding  for  |184 
the  admeasurement  of  dower  previously  commenced  under  said 
sections  repealed.   Imkeep  ▼.  Inikeep  (5  Iowa,  204) ;  Burk  r.  Barron 
(8  id.  185). 
Vol.  XXTV.— 28 
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8.  Jurisdiction:  defective  notice  and  service:  collateral 
attack.  Although  a  notice  be  defective  or  the  sendee  thereof 
imperfect,  if  the  court  before  whom  it  was  returnable  has  deter- 
mined in  favor  of  the  sufficiency  thereof,  the  judgment  will  not  be 
held  void  in  s  collateral  proceeding. 

4.  APPLICATION   OF   THE   RULE:    ADMEASUREMENT   OF   DOWER, 

Where  a  notice  in  a  proceeding  before  the  Count  y  Court  for  the  ad- 
measurement of  dower  was  not  directed  to  the  heirs  by  name,  but 
"  to  all  interested  in  the  estate  of/'  etc.,  and  it  did  not  appear  from  the 
record,  but  was  shown  by  parol  testimony,  that  the  notice  was  served 
upon  the  heirs,  it  was  held,  that  these  defects  could  not  avail,  in  a 
collateral  proceeding,  to  defeat  the  title  of  a  purchaser  acquired  at  a 
sale  ordered  under  said  proceedings  of  admeasurement. 

5. courts  OF  superior  and  inferior  jurisdiction.  The  pro- 
ceedings of  courts  of  general  and  superior  jurisdiction  cannot  be 
collaterally  impeached  or  contradicted,  unless  void  upon  their  face 
for  want  of  jurisdiction ;  and  the  judgments  and  decrees  of  inferior 
courts  stand  upon  the  same  footing  if  the  jurisdiction  sufficiently 
appears. 

fl.  PROOF  OF  8ERTICB :  CONSTRUCTION  OF  8TATUTE.    The  object  of 

section  2428,  of  the  Code  of  1851,  providing,  that  the  posting  up  or 
service  of  any  notice  or  other  paper  required  by  law  may  be  proven 
by  the  affidavit  of  any  competent  witness,  attached  to  the  copy  of 
such  notice  or  paper  and  made  within  six  months  from  the  time  of 
service,  was  not  to  make  such  affidavit  the  exclusive  means  of  pro- 
viding the  service,  but  simply  to  provide,  that  such  proof  should  be 
sufficient.  The  service  may  be  proven  by  the  oath  of  a  person  cog- 
nizant of  the  fact,  or  in  any  other  way  recognized  by  the  rules  of 
evidence. 

?.  Executor  and  administrator:  appointment  presumed.  Where 
the  record  of  a  proceeding  to  admeasure  dower,  under  which  a  sale 
was  made  by  an  administrator,  referred  to  him  as  such,  and  showed 
that  he  made  a  report  and  finally  resigned,  as  administrator,  it  was 
held,  that  this  was  prima  facie  sufficient  to  establish  the  fact  of  his 
appointment,  although  it  was  not  shown  by  the  record. 

8. resignation  :  power  of  successor.    Upon  the  resignation  of 

an  administrator,  the  person  appointed  his  successor,  whatever  may 
be  the  peculiar  designation  applied  to  him,  succeeds  to  all  the  duties 
and  powers  of  his  predecessor,  and  he  may  complete  the  discharge 
of  obligations  first  assumed  by  the  latter  without  -delay  or  Inter- 
ruption. 
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Appeal  from  Keokuk  District  Court. 
Friday,  April  10. 

This  action  was  brought  to  recover  certain  lands  in 
Keokuk  county.  The  petition  sets  out  that  the  plaintiffs, 
George  W.  Shawhan,  aged  twenty-one  years,  Sarah  E. 
Shawhan,  aged  eighteen  years,  and  Hannah  O.  Shawhan, 
aged  seventeen  (who  sues  by  her  next  friend,  George  W. 
Shawhan),  are  children  and  heirs  at  law  of  Benjamin  P. 
Shawhan,  who  died  intestate,  May  1,  1852,  seized  of 
said  lands.  The  relief  asked  is  the  recovery  of  said 
realty,  which  is  in  the  possession  of  defendant,  and  $300 
damages  for  rents  and  profits.  By  an  amended  petition, 
James  E.  Philip,  executor,  and  Emanuel  Loffer,  are  made 
defendants. 

The  answer  of  the  defendant,  Henry  Loffer,  avers  that 
he  has  been,  for  thirteen  years,  in  possession  of  the  lands, 
and  claims  that  the  action  is  barred  by  the  statute  of 
limitations.  It  also  sets  out,  at  length,  the  title  under 
which  the  land  is  held  by  him,  T>eing  acquired  through 
an  administrator's  sale,  in  a  proceeding  had  in  the  County 
Court  for  the  purpose  of  setting  apart  the  dower  of  Maria 
A.  Shawhan,  the  widow  of  said  Benjamin  P.  Shawhan, 
deceased.  It  is  shown  that  a  part  of  the  lands  have 
been  conveyed  to  the  parties  made  defendants  by  the 
amended  petition.  The  answer  claims  that  the  action 
is  also  barred,  because  defendant's  title  is  based  on  an 
administrator's  deed,  and  more  than  five  years  had  elapsed 
after  the  administrator's  sale,  and  before  the  commence- 
ment of  the  suit. 

The  cause  was  tried  by  the  court,  without  a  jury, 
and  judgment  rendered  in  favor  of  plaintifls,  Sarah  E. 
and  Hannah  A.,  for  one-ninth  each,  of  the  lands  and 
$266Ty*    damages.      Judgment   was  rendered    against 
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plaintiff  George  W.  Shawhan.  Both  plaintiffs  and  de- 
fendant appeal 

From  the  bill  of  exceptions,  it  appears  that  the  cause 
ir as  submitted  to  the  court  on  the  following  facts : 

Benjamin  P.  Shawhan  died,  May  8, 1852,  seized  of  the 
lands  in  controversy,  leaving,  surviving  him,  the  follow- 
ing named  children,  of  the  respective  ages  below  stated, 
viz. :  Joseph  Henry,  aged  twenty-eight  years ;  Daniel 
William,  aged  twenty-six  years ;  Evaline  E.,  twenty-five 
years ;  George  W.,  aged  twenty-four  years,  in  January, 
1867 ;  Sarah  Elizabeth,  nineteen  years,  April  5th,  1867, 
and  Hannah  O.,  seventeen  years,  January  14, 1867  —  the 
three  last  named,  plaintiffs  in  the  suit ;  that  defendant 
was  in  the  possession  of  the  lands,  and  that  the  rents  and 
profits  thereof  for  the  six  years  prior  to  the  commence- 
ment of  the  suit  were  worth  the  sum  of  $266.  This 
was  the  evidence  for  the  plaintiff 

The  defendant,  to.  support  his  title  to  the  land,  intro- 
duced the  following  evidence : 

First.  The  deed  of  Joseph  Lowe,  executor  of  the  estate 
of  Benjamin  Shawhan,  deceased,  conveying  to  defendant, 
Peter  Loffer,  for  the  consideration  of  $1,500,  the  lands 
in  controversy,  being  320  acres.  The  deed  bears  date 
July  6, 1855,  and  appears  to  have  been  properly  acknowl- 
edged on  that  day ;  it  bears,  of  the  same  date,  an  indorse- 
ment of  approval  of  the  county  judge,  "  in  consideration 
of  the  regularity  of  all  prior  proceedings  concerning  the 
sale  of  the  above  described  realty." 

Second.  The  record  book  of  the  County  Court,  con- 
taining the  following  papers  and  proceedings,  viz. : 

1.  The  petition  of  Hannah  A.  Shawhan,  filed  May  10, 
1852,  asking  the  appointment  of  referees  to  set  off  her 
dower  in  the  lands  in  controversy,  to  which  she  is  enti- 
tled as  widow  of  said  Benjamin  P.  Shawhan,  giving 
proper  and  particular  description  of  each  tract 
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2.  The  record  entry  of  the  filing  of  said  petition, 
describing  properly  the  lands,  and  the  order  fixing  the 
ftret  Monday  (6th  day)  of  June,  as  the  day  for  the  hear- 
ing upon  the  petition,  and  this  further  order,  viz. :  "  per- 
sonal notice  is  required  to  be  served  on  Mills  S.  Beeves, 
the  executor  of  said  estate,  one  notice  to  be  posted  up  at 
court-house  in  Lancaster,  and  one  notice  at  Sigourney,  in 
said  county." 

3.  The  record  entry  of  the  action  of  the  court  on  the 
day  fixed  (June  6th),  which  directs  the  dower  of  the 
widow  to  be  set  apart  by  metes  and  bounds,  and  appoints 
referees  for  that  purpose. 

4.  The  commission  or  precept,  addressed  to  the  referees 
by  the  county  judge,  directing  them  to  admeasure  the 
widow's  dower  in  the  lands  of  the  decedent,  particularly 
describing  the  same,  and  having  indorsed  thereon  the 
proper  oath  of  referees  duly  administered  to  them. 

5.  The  report  of  the  referees,  setting  out,  that  they  had 
made  examination  of  the  lands,  and  found,  that  the  dower 
could  not  be  set  apart  without  great  injury  to  the  prop- 
erty, stating,  also,  other  reasons  why  it  should  not  be 
admeasured,  and  returning  an  appraisement  of  each  tract 
of  land,  amounting  in  the  aggregate  to  $1,275.  Upon  the 
report  appears  an  indorsement  of  the  county  judge  con- 
firming the  same. 

6.  The  record  entry  of  the  appraisementof  the  referees, 
and  the  approval  and  confirmation  of  their  report  by  the 
court,  with  an  order  for  the  sale  of  the  lands  by  the 
executor. 

7.  The  commission  or  precept,  directing  and  authoriz- 
ing the  executor  to  sell  the  lands  which  are  particularly 
described  therein,  dated  July  15, 1853. 

8.  The  report  of  the  sale  of  said  lands  by  the  executor, 
Mills  S.  Reeves,  for  $1,500 ;  a  part  of  the  purchase-money 
to  be  in  deferred  payments,  and  a  deed  to  be  made  at  the 
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last  payment,  November  3,  1854.    The  report  was  filed 
November  8, 1853. 

9.  Record  entry,  of  date  July  6, 1855,  of  the  approval 
by  the  court  of  the  deed  made  by  the  executor,  Joseph 
Lowe,  of  the  lands  in  question,  to  Henry  Loffer.  It 
recites,  that,  "  in  consideration  of  the  regularity  of  all  the 
proceedings,  in  relation  to  the  sale  and  conveyance  of 
'the  above  described  lands,  the  aforesaid  deed  is  hereby 
approve^  and  a  certificate  of  approval  bearing  even  date 
>  S        herewith  is^  attached  to  the  same." 

^  10.  Record  entry  dated  March  24, 1855,  of  the  appoint- 

_  -a  inent  of  Joseph  Lowe,  executor,  in  the  place  of  Mills  S. 
Reeves*'  resigned,  and  of  his  qualifying  by  giving  bonds 
and  taking  proper  oath. 

11.  An  original  notice,  proved  by  the  county  judge  to 
be  one  of  the  papers  found  in  his  office,  and  pertaining 
to  the  executor's  sale  of  said  land.  It  is  addressed  as  fol- 
lows :  "  To  all  interested  in  the  estate  of  Benjamin  P. 
Shawhan,"  and  states,  that  the  widow,  Maria  Ann  Shaw- 
han, has  filed  her  application  in  the  County  Court,  asking 
her  dower  in  the  lands  of  said  estate  to  be  set  apart  by 
metes  and  bounds,  and  that  the  application  is  set  for 
hearing  on  the  first  Monday  in  June,  1853.  It  is  dated 
May  10j  1853,  and  served  upon  the  executor,  accepted  by 
proper  indorsement,  on  Monday. 

Third.  It  was  proved  by  parol  testimony  (plaintiffs  ob- 
jecting thereto),  that  copies  of  the  said  notice  were  posted 
at  the  places  directed,  by  the  order  of  the  County  Court, 
on  the  10th  day  of  May,  1853,  and  on  the  same  day  it  was 
read  to  the  family  of  the  deceased,  all  the  children 
believed  to  be  present  when  it  was  so  read,  and  that  it 
was  served  also  on  the  executor,  acceptance,  of  service 
being  made  by  him  in  writing  upon  the  notice. 

Fourth.  Defendant  proved,  that  he  went  into  the  posses- 
sion of  said  lands  May  1,  1854,  under  the  title  he  acquired 
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by  bis  purchase  of  tbe  same  from  the  execu 
been  in  the  qniet  and  peaceable  possession  then 
time ;  that  he  has  paid  all  the  taxes  assessed 
lands,  since  he  has  been  in  possession  there 
the  price  he  paid  therefor  was  as  much  as  the] 
at  the  time  of  his  purchase. 

It  is  believed  that  the  above  is  a  correct,  ai 
statement  of  the  substance  of  the  pleadings  ai 

G.  D.  Woodm  for  the  plaintiffs. 

i 
Madkey  dk  Homed  for  the  defendants. 

Beck,  J.  —  Although  the  principles  invo 
class  of  cases  are  well  settled  by  frequent  dc 
not  at  all  strange  that  we  are  so  often  called  u 
them  in  the  adjudication  of  titles.  It  is  a( 
by  the  great  and  often  rapid  increase  in  the  va 
An  executor  or  guardian,  in  good  faith  and,  t 
at  the  time,  for  the  best  interests  of  all  cot 
empowered  to  sell  the  lands  of  the  estate  or 
The  lands  were  of  inconsiderable  value  and  ^ 
what  was,  at  the  time,  a  fair  and  honest  pria 

A  few  years  increases  their  value  many  I 
centum,'  and,  by  the  erection  thereon  of  val 
ings,  and  the  planting  of  fruit  and  ornair 
what  was  unproductive  and  uninviting  prai 
value,  becomes  a  beautiful  and  enticing  fan 
to  its  possessor.  It  is  not  wonderful  that  hei 
arriving  at  majority,  and  seeing  property  < 
now  of  such  great  value  and  so  inviting,  shouli 
to  find  something  in  the  proceedings  under 
property  was  sold  that  will  render  the  sa 
restore  to  them  the  lands  which  they  are  e\ 
believe  were  unlawfully  taken  from  them. 
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It  is  not  pretended  in  the  case  at  bar,  that,  in  the  sale 
of  the  lands  in  question,  there  was  fraud  or  any  improper 
practice  on  the  part  of  the  court,  the  executor,  the  pur- 
chaser or  any  one  concerned.  The  sale  was  made  in 
good  faith,  for  a  price  equal  to  the  real  value  of  the  lands, 
for  reasons  appearing  sufficient  and  for  honest  purposes. 
It  is  to  be  presumed  that  the  money  paid  for  the  portions 
of  die  land  claimed  by  plaintiffs  was  properly  applied 
for  their  education  and  sustenance,  or  paid  to  them  as 
they  became  of  age. 

There  is  no  pretense,  that  the  thing  which  equity  and 
the  law  does  most  abhor — oppression  of  the  fatherless 
infant  —  was  attempted  toward  them.  They  rely  upon 
Tigid,  unrelenting  rules  of  law,  and  sternly,  coldly,  seek 
advantage  through  them,  over  upright  dealings  and 
honest  purposes  of  others.  While  the  rules  of  law  can- 
not be  deviated  from,  even  to  avert  such  results,  yet  it 
may  be  said,  to  the  honor  of  our  system  of  jurisprudence, 
they  seldom  lead  thereto. 

In  proceeding  to  examine  the  objections  made  to  the 
validity  of  defendant's  title,  they  will  be  noticed,  not  in 
the  order  in  which  they  are  made  in  the  argument  of  the 
attorney  presenting  them,  but  in  that  order  in  which,  it 
would  6eem,  they  naturally  arise. 

1.  It  is  urged,  by  plaintiffs,  that  the  County  Court  had 
no  authority,  under  the  Code  of  1851,  to  set  apart  or 

DowEB'ad-  Part'tlon  dower;  that,  inasmuch  as  the  Dis- 
of  MdeTcode  tr*ct  Court  had  jurisdiction  in  such  cases, 
of  i86i.  an(j  no  p0Wer  wa8  expressly  given  by  statute 

to  the  County  Court,  which  was  a  court  of  limited  and 
inferior  jurisdiction,  the  jurisdiction  of  the  District  Court 
was  exclusive.  We  are  clearly  of  opinion,  that  section 
1394  conferred  the  power  upon  the  County  Court.  It 
provides,  that  dower  shall  be  set  apart  by  the  executor 
"under  the  direction  of  the  court"    What  court  is 
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meant?  Evidently  the  County  Court.  The  context 
clearly  indicates  this.  The  chapter  in  which  this  section 
is  contained,  treats  of  the  powers  and  duties  of  the 
County  Court.  It  was  the  only  court  clothed  with 
power  to  direct  the  executor  in  the  discharge  of  his  duty. 
The  sections  immediately  following  the  one  under  con- 
sideration give  minute  direction  as  to  the  manner  of 
setting  apart  the  dower,  which,  in  some  respects,  would 
have  been  quite  unnecessary  had  it  been  the  intention  of 
the  legislature,  that  the  District  Court  should  have  exe- 
cuted the  power.  The  fact  of  the  County  Courts  having 
uniformly  exercised  the  jurisdiction,  and  no  question  as 
to  their  right  so  to  do  has  ever  before  been  made,  should 
have  some  weight  in  determining  in  favor  thereof.  The 
jurisdiction  of  the  County  Court  to  admeasure  dower 
under  the  Revision,  sections  2477  and  2426  to  2435,  which 
are  (except  section  2477),  a  reprint  of  corresponding  pro- 
visions of  the  Code  of  1851,  is  recognized  in  Starry  v. 
Starry  (21  Iowa,  254).  It  will  be  remarked,  that  section 
2477,  of  the  Revision,  uses  language  conferring  power 
upon  the  court  and  executor  to  set  apart  dower,  copied 
from  section  1394,  of  the  Code  of  1851.  We  hold, 
therefore,  that  the  County  Court  did  have  jurisdiction  to 
admeasure  dower. 

II.  It  is  contended,  that  the  County  Court  had  no  jur- 
isdiction of  the  subject-matter  whereon  it  was  called  to 
x repeal  of  act5  because  no  petition  was  filed  which  would 

Sn  pr«5eed2^ ca^  *nto  exercise   the  power  of  the  court. 

commenced.  jt  jg  Emitted,  that  a  petition,  which  appears 
in  every  respect  sufficient,  was  filed  May  9,  1853,  but  its 
effect  is  attempted  to  be  destroyed  by  the  following 
argument : 

The  referees  made  their  report  June  16,  1853,  the 
order  to  sell  was  made  July  13, 1853.     Sections  1394  and 
1404  were   repealed  July  1,  1853,  without   any  saving 
Vol.  XXIV.— 29 
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clause  preserving  suits  and  proceedings  already  instituted. 
The  order  to  sell  was  made  under  the  law  of  July  1, 1853, 
and  under  that  law  no  petition  was  filed.  That  there 
should  have  been  a  new  petition  filed  under  the  law  of 
1853  is  the  conclusion  arrived  at  by  plaintiff's  attorney. 

The  ready  answer  to  this  is,  that,  under  section  26  of 
the  Code  of  1851,  the  repeal  of  the  sections  in  question 
did  not  affect  the  right  of  the  widow  to  dower  as  pro- 
vided therein,  nor  the  proceedings  commenced  to  set  it 
apart  thereunder.  The  right  as  well  as  the  remedy  sur- 
vived. See  Inri8keep  v.  Innskeep,  5  Iowa,  204;  BurJc  v. 
Barron,  8  id.  135. 

The  petition  of  May  9, 1853,  gave  the  court  jurisdiction 
of  the  subject-matter,  concerning  which  its  powers  were 
invoked,  which  was  not  lost  by  the  repeal  of  said  action. 

III.   It  is  claimed,  that  the  County  Court  did  not 

acquire  jurisdiction  of  the  persons  of  the  plaintiffs  in  this 

8.  jubmdio-      suit,  because  it  is  not  shown  in  the  record, 

tive  notice  and  that  notice  was  personally  served  on  them, 

service :  col-  *  " 

lateral  attack,  and  because  it  appears  they  were  not  made 
parties  by  name  to  the  proceedings.  The  decisions  of 
this  court,  in  cases  involving  principles  applicable  to  this 
point,  are  uniform  in  recognizing  the  doctrine,  that  if  it 
appears  there  was  a  notice,  though  it  be  defective,  or  the 
service  thereof  be  imperfect,  neither,  in  strict  compliance 
with  the  directions  of  the  statute,  and  the  court  deter- 
mined in  favor  of  the  sufliciency  of  such  notice  and  ser- 
vice, which  is  shown  upon  the  record,  even  though  such 
determination  was  erroneous,  the  judgment  of  the  court 
will  not  be  held  void  in  a  collateral  proceeding.  It  is 
competent  for  the  court  to  determine  the  sufliciency  of 
the  notice  and  service. 

If  such  determination  be  erroneous,  it  should  be  cor- 
rected by  appeal,  and  cannot  be  reserved  as  a  ground  of 
attack  upon  the  judgment  in   a  collateral   proceeding. 
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Cooper  v.  Sunderlandj  3  Iowa,  114;  Morrow  v.  Weed, 
4  id.  77 ;  Wade  v.  Carpenter,  id.  361 ;  Little  v.  Sennet,  7 
id.  324 ;  Frazier  v.  Steenrod,  id.  339 ;  Long  v.  Burnett, 
13  id.  28 ;  Pursley  v.  Hays,  22  id.  11. 

Admitting,  that  the  heirs  should  have  been  made  par- 
ties by  name,  and  that  the  notice  should  have  been  so 
addressed  to  them,  yet,  as  the  sufficiency  of  all  the  pro- 
ceedings was  determined  by  the  County  Court  in  the  final 
order  or  decree,  the  objection  cannot  be  urged  in  this  col- 
lateral action. 

It  appears,  that  a  sufficient  application  was  filed  by  the 
widow  in  the  County  Court,  averring  sufficient  facts  to  call 
into  exercise  the  power  conferred  by  law  on  that  court ; 
and  that  there  was  a  notice  and  service  thereof;  the  court 
solemly  adjudged,  in  the  final  decree  approving  the  deed 
of  the  executor,  that  all  the  proceedings  were  regular,  and 
this  was  a  matter  properly  before  the  court  at  that  time 
for  adjudication,  and  of  which  it  was  competent  to  adjudi- 
cate. It  was  the  duty  of  the  court,  then,  to  inquire 
whether  the  proceedings  the  law  required  were  regularly 
had.  It  adjudged  they  were.  Exercising  presumptions 
in  favor  of  the  regularity  of  the  proceedings  of  the  court, 
they  must  be  taken  as  regular  and  sufficient,  and  the 
decree  of  the  court  ordering  a  sale  of  the  lands,  and  finally 
confirming  the  deed,  considered  as  an  absolute  verity,  not 
to  be  contradicted  or  impeached. 

It  is  quite  unnecessary  to  quote  authorities  which  sus- 
tain the  principle,  that  proceedings  of  courts  of  general 

B courts  of an(^  superior  jurisdiction,  unless  upon  their 

io^eriorjwi^  f*ce  manifestly  void  for  want  of  jurisdiction, 
diction.  cannot    be    collaterally  contradicted  or  im- 

peached, and  must  be  taken  as  conclusive.  This  doctrine 
is  nowhere  denied,  and  it  is  also  an  admitted  principle, 
that,  in  the  case  of  an  inferior  court,  if  the  jurisdiction 
sufficiently  appear,  its  judgments  and  decrees  stand  upon 
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the  same  footing  as  those  of  superior  courts.  Cooper  v. 
Sunderland^  3  Iowa,  125,  126 ;  1  Smith's  Leading  Cases ; 
Hare  and  Wallace's  notes,  703  and  710. 

The  foregoing  principles  applied  to  the  facts,  as  pre- 
sented by  the  record,  are  decisive  of  this  case. 

Many  objections  are  made  and  urged  against  defend- 
ants' title ;  all  are  disposed  of  by  the  application  of  the 
above  general  doctrines.  Inasmuch,  however,  as  they 
are  presented  with  apparently  great  confidence  and  urged 
with  ability,  and  their  disposition  may,  in  a  degree,  aid 
to  settle  the  law  concerning  this  class  of  judicial  sales  (a 
result  very  much  to  be  desired),  notice  will  be  made  of 
some  of  the  more  important  ones. 

It  is  contended  that  the  notice  provided  for  under  sec- 
tion 1398,  Code  of  1851,  should  have  been  in  writing, 
^ proof  of  served  personally  upon  the  heirs,  and  proof 

•£nct?onC2?"  of  such  service  made  by  affidavit.  Sections 
•utute.  ^gg  ftnd  ^^  0ode>  lg51j  are  relied  upon 

to  sustain  this  view.  The  first  named  section  directs, 
that,  "  when  not  otherwise  provided,  notices  required  by 
law  must  be  in  writing  and  served  as  herein  after  pro- 
vided," personal  service  being  directed  by  the  following 
section  of  the  chapter.  The  other  section  directs,  that 
the  posting  up  or  service  of  any  notice  or  other  paper 
required  by  law  may  be  proved  by  affidavit  of  any  com- 
petent witness  attached  to  a  copy  of  said  notice  or  paper, 
and  made  within  six  months  of  the  time  of  such  posting 
up."  Without  determining,  that,  under  the  provisions 
of  these  sections,  the  notice  contemplated  in  section  1398 
was  required  to  be  personally  served,  it  is  clear  that  the 
proof  of  such  service  was  not  necessarily  confined  to  a 
written  affidavit.  The  object  of  this  section  is  not  to 
make  an  affidavit  the  exclusive  means  of  proving  a  service, 
but  simply  to  provide  that  such  proof  shall  be  sufficient. 
Were  th6   view  taken   by  plaintiffs'   attorney   correct, 
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such  service  could  only  be  proved  in  the  manner  pointed 
out  in  the  section.  The  returns  of  officers,  the  written 
admissions  of  parties,  and  many  other  proper  ways  of 
showing  service,  would  be  insufficient  proof  thereof.  We 
cannot  hold  such  to  be  the  meaning  of  this  provision. 
When  the  question  was  before  the  County  Court  as  to 
the  proper  service  of  the  notice  upon  the  heirs,  it  was 
competent  to  prove  the  same,  by  the  oath  of  a  witness, 
or  in  any  other  way  recognized  by  the  rules  of  evidence. 
If  the  benefits  of  presumptions  in  favor  of  the  regularity 
of  the  proceedings  of  courts  are  to  be  extended  in  this 
case  to  the  record  of  the  County  Court,  it.  will  be  pre- 
sumed that  proper  proof  of  such  service  was  made.  On 
the  other  hand,  if  the  County  Court  is  a  court  of  limited 
and  inferior  jurisdiction  and  no  such  presumptions  can 
be  indulged,  yet,  as  the  service  of  the  notice  is  not  required 
to  be  entered  of  record,  it  might  not  be  difficult  to  show 
that  it  would  be  proper  to  prove  the  same  aliunde,  as 
was  done  on  the  trial  in  the  court  below.  1  Smith's 
Leading  Cases  (Hare  and  Wallace),  American  Notes  on 
case  of  Orepps  v.  Durden,  703,  and  2  Philips  on  Ev. 
(Cowen  and  Hill's  and  Edwards'  notes)  157,  158 ;  Cooper 
v.  Sunderland,  3  Iowa,  127 ;  Harrington  v.  Broion,  5 
Pick.  519 ;  SaUanstaU  v.  liUey,  28  Ala.  169. 

It  is  urged  that  the  record  does  not  show  that  Beeves, 

who  acted  as  executor  at  the  time  of  the  appointment  of 

7.  exbcutob     the  referees  and  when  the  sale  was  made,  had 

tiutob:         been  appointed  by  the  court.     The  record  of 

appointment  •    ,  *    •  *       •  t.    *    i.       • 

presumed.  bis  appointment  is  not  given,  but  he  is  re- 
ferred to  and  mentioned  throughout  the  record  of  the 
County  Court  as  the  executor ;  he  makes  a  report  of  the 
sale  as  the  executor,  and  he  finally  resigned  as  such. 
Surely  all  this  is  prima  facie  sufficient  to  satisfy  us  that 
he  was  in  fact  the  executor,  duly  appointed,  and,  being 
so  recognized  by  the   County  Court,  there  can  be  no 
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doubt,  this  not  being  a  jurisdictional  question,  that  the 
rule,  omnia  praesumunter  rite  esse  acta,  will  preclude 
denial  of  the  fact  here. 

It  is  claimed,  that,  inasmuch  as,  upon  the  resignation 
of  the  executor  Reeves,  an  executor  de  bonis  non  was 
a  —  reiipna-  appointed,  who  executed  the  deed,  it  is,  there- 

tion:  power         ir  .     \  _ '  \ 

of  successor,  fore,  void,  because  an  executor  de  bonis  non 
can  only  be  appointed  upon  the  death  of  a  former  ex- 
ecutor, and  that  there  is  no  privity  between  the  first 
executor  and  the  executor  de  bonis  non.  The  record  of 
the  County  Court,  in  the  decree  appointing  the  executor 
Lowe  (after  the  resignation  of  Reeves),  denominates  him 
executor  de  bonis  non.  Without  examining  what  the 
law  may  be  elsewhere,  we  are  clearly  of  the  opinion,  that, 
upon  the  resignation  of  the  executor,  the  person  ap- 
pointed to  the  office  as  successor,  whatever  may  be  the 
peculiar  designation  applied  to  him,  succeeds  to  the 
duties  and  obligations,  as  well  as  the  powers  of  the  first 
executor,  and  can  complete  the  performance  of  the  duties 
and  discharge  of  obligations  first  assumed  by  the  original 
executor,  without  delay  or  interruption.  Such  seems  to 
be  the  provisions  of  sections  1307  and  1308  of  the  Code 
of  1851.  This  doctrine  was  recognized  in  Wade  v.  Car- 
penter  et  al.  (4  Iowa,  361).* 

It  is  quite  unnecessary  to  consider  other  objections 
made  to  defendant's  title,  as  the  case  is  disposed  of  upon 
the  doctrine  above  announced.    Neither  is  it  necessary 

*  It  is  not  improper  to  remark,  for  the  benefit  of  the  reader  who  may  not  be 
familiar  with  our  statutes,  that,  by  a  provision  of  the  Code  of  1861,  section  26,  the 
term  "  executor  "  is  extended  to  and  Includes  administrator,  and  is  so  generally 
used.    This  peculiarity  was  copied  into  the  Revision  of  1860. 

It  must  be  confessed  that  the  wisdom  and  necessity  of  dispensing  with  the  use 
of  a  word  so  well  understood  as  the  term  "  administrator,"  and  destroying  the  mean- 
ing  of  tbe  other  equally  familiar  word,  "  executor,"  has  never  been  satisfactorily 
explained.  The  peculiar  pride  of  the  law  as  a  science  is  its  possession  of  terms 
enabling  an  exact,  direct  and  concise  expression  of  ideas.  This  statutory  inno- 
vation in  the  language  of  the  law  is  without  any  known  benefit  and  attended  with 
much  inconvenience. 
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to  discuss  the  effect  of  the  statute  of  limitations  in  its 
application  to  the  case  at  bar,  nor  the  special  limitation 
provided  by  section  1356,  of  Code  of  1851,  for  actions  to 
recover  real  estate  sold  by  executors,  which  is  so  ably 
discussed  in  Pursley  v.  Hays  (22  Iowa,  11). 

The  judgment  of  the  court  below  will  be  reversed  as 
to  the  decision  against  defendants,  and  in  favor  of  plaint- 
iffs, Sarah  E.  and  Hannah  O.  Shawhan,  and  affirmed  as 
to  the  decision  in  favor  of  defendant  and  against  George 
"W.  Shawhan. 

A  procedendo  will  issue  accordingly. 


Huirr  v.  Hoover. 


1.  Amendment  i  new  allegations.  In  an  action  for  damages  result- 
ing from  the  fraudulent  representations  of  the  defendant  in  rela- 
tion to  the  nature  of  a  patent  right  sold  by  him  to  the  plaintiff, 
the  plaintiff  may  so  amend  a  count  which,  out  of  several  in  his 
petition,  he  has  been  compelled  to  elect  and  stand  upon,  as  to  declare 
for  the  first  time  for  a  breach  of  warranty  in  such  sale  as  well  as  for 
the  fraud. 

8.  Jurisdiction:  State  coubtb:  cases  relating  to  patents.  The 
State  courts  have  jurisdiction  in  actions  for  damages  resulting  from 
the  fraudulent  representations  of  a  patentee  in  regard  to  the  nature 
of  the  patent,  and  to  inquire  therein  whether  the  patent  was  for  the 
purpose  thus  represented  or  for  a  different  one. 

Appeal  from  Mahaska  District  Court. 

Fbiday,  Apeil  10. 

Plaintiff  seeks  to  recover  $6,000  for  false  representa- 
tions and  a  breach  of  warranty  in  the  sale  to  him,  by 
defendant,  of  a  patent  right  for  "a  new  and  useful 
process  for  making  sugar  from  sorghum  and  other  cane." 
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Trial,  verdict  and  judgment  for  $2,800,  and  defendant 
appeals.    For  other  facts  see  the  opinion. 

Seevers  &  Williams  and  Z.  T.  Fisher  for  the  appellant. 
1£.  &  Cutis  for  the  appellee. 

Wright,  J.  —  The  petition  contained,  at  first,  three 
connts.  Defendant  moved  for  a  more  specific  statement, 
lamendmeht:  setting  forth  why  and  for  what  reasons  the 
Sons.  e**"  patent  was  useless.  This  was  sustained. 
Plaintiff  elected  to  stand  upon  the  third  count  of  his 
petition,  and  "  for  a  more  specific  statement  of  his  cause 
of  action  and  as  an  amendment  to  his  petition,  says, 
etc."  The  third  count  originally  was  for  fraud.  This 
amendment  counts  upon  the  warranty  as  well  as  fraud. 
Defendant  moved  "  to  strike  from  the  paper  filed,  as  a 
more  specific  statement,  all  claim  based  upon  the  alleged 
warranty,9'  because  no  such  claim  was  made  in  said  third 
count,  etc.  There  was  a  demurrer  also,  upon  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject  of  the 
action.  The  motion  and  demurrer  were  both  overruled, 
and  in  these  rulings  we  have  the  matters  principally 
demanding  our  attention. 

The  point  that  plaintiff  could  not,  by  simply  making 
a  more  specific  statement,  change  the  basis  of  his  action, 
or  convert  it  from  an  action  for  fraud  to  one  for  a  breach 
of  the  alleged  warranty,  is  without  force ;  for  the  reason 
that  he  not  only  undertook  to  do  this,  but  amend  his 
petition.  This  he  clearly  had  a  right  to  do,  and,  in  so 
doing,  he  might  proceed  for  the  first  time  for  a  breach 
of  the  warranty.  He  undertook  to  do  no  more  than  this, 
and  the  court  below,  therefore,  did  not  err  in  overruling 
the  motion  to  strike.  And  in  reaching  this  conclusion 
there  is  the  less  difficulty,  since,  under  the  testimony  and 
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instructions,  there  is  not  the  slightest  reason  for  supposing 
that  the  verdict  was  based  upon  such  breach  of  warranty. 
Plaintiff  was  not  contesting  the  validity  of  defendant's 
patent  —  nor  the  sufficiency  of  the  process  therein  des- 
s.  jubisixc-  cribed  and  contained  to  accomplish  the  pur- 
eonrt't:  eases  pose  proposed.     The  basis  of  his  action  was, 

relating  to  ,  ,    *     _  i      -,      *        ,    i 

patents.  m  that  defendant  had  fraudulenty  misrepre- 
sented the  nature  of  his  patent  —  concealed  from  him 
its  true  and  actual  aim  and  purpose,  had  represented  that 
it  was  a  patent  for  making  sugar,  etc.,  when,  in  fact,  he . 
never  had  any  such  patent,  and  that  the  right  which 
he  assigned  to  him,  and  for  which  he  was  paid  $3,000, 
was  for  another  and  different  purpose.  That  the  State 
courts  have  jurisdiction  to  try  such  controversies  we 
entertain  no  doubt.  Bull  v.  Pratt,  1  Conn.  342,  —  not 
very  unlike  the  case  before  us ;  Brooks  v.  Siolley,  3  Mc- 
Lean, 523.  Elmer  v.  Fennel,  40  Maine,  430,  differs 
from  this,  in  that  there  the  question  was  whether  the 
State  courts  had  jurisdiction  to  declare  a  patent  void,  or 
to  entertain  a  suit  for  the  infringement  thereof.  But  see 
Dickinson  v.  Hall,  14  Pick.  217 ;  and  to  the  same  effect 
is  Dudley  v.  Mayhew,  3  Comst.  9.  Indeed,  no  case  has 
been  found  denying,  either  directly  or  by  implication, 
the  jurisdiction  of  the  State  courts  in  cases  like  that 
before  us. 

And  in  this  connection,  we  may  dispose  of  the  objec- 
tion, that  the  court  erred  in  admitting  proof  that  the 
patent  was  worthless,  and  entirely  useless.  The  objec- 
tions made  were,  that  the  proper  inquiry  was  what  was 
the  patent  worth  for  the  purposes  represented ;  and,  also, 
because  the  testimony  tended  to  show  that  the  patent 
was  void,  which  question  the  court  had  no  jurisdiction 
to  try. 

If  the  testimony  offered  established  the  fact,  that  the 
patent  was  worthless  and  utterly  useless,  this  would  cer- 
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tainly  be  competent  as  tending  to  show  what  it  was 
worth,  if  anything,  for  the  purpose  represented,  and  stated 
by  defendant.  And  we  only  add,  what  has  already  been 
sufficiently  shown,  that  the  patent  might  have  been  ever 
so  valid  in  its  inception,  the  right  to  issue  it  clear  beyond 
question,  and  it  still  be  true,  that  it  was  worthless,  and 
useless  for  the  uses  and  purposes  represented,  ai\d  stated 
by  defendant  in  his  negotiations  with  plaintiff. 

The  testimony  was  voluminous  and,  upon  the  main 
points  involved,  to  some  extent,  conflicting.  The  instruc- 
tions were  very  clear  and  quite  favorable  to  defendant. 
If  the  jury  believed  the  plaintiff's  testimony,  the  verdict 
was  right.  That  they  were  justified  in  so  doing,  we 
entertain  no  doubt.  The  motion  for  a  new  trial,  because 
the  verdict  was  not  warranted  by  the  evidence,  was  prop- 
erly overruled. 

Affirmed* 


"snsji  

i2fi   «l  The  City  op  Dbs  Moines  v.  Hall. 

I.  Per  Lowe  and  Dillon,  Ch.  J  J.,  Weight  and  Beck, 
JJ.,  concurring. 

1.  Corporation, municipal:  dedication:  streets  and  alleys.     A 
*  proprietor  laying  off  an  addition  to  an  incorporated  town  or  city 

cannot  confer  upon  some  other  public  corporation  control  over  the 
streets  and  alleys.  It  was  accordingly  held,  where  a  proprietor 
caused  land  to  be  platted  into  blocks  and  lots,  with  streets  and  alleys, 
as  an  addition  to  a  town,  in  conformity  with  chapter  41  of  the 
Code  of  1851,  that  an  entry  upon  the  plat  that  the  streets  and  alleys 
marked  thereon  were  conveyed  to  the  county  within  which  said 
town  was  situate  was  ineffectual  to  deprive  the  latter  or  confer 
upon  the  former  any  rights  in  or  control  over  such  streets  and 
alleys. 

2.  acceptance  OF  addition.   The  acceptance  on  the  part  of  an 

incorporated  town  or  city  of  an  amended  charter,  which  includes  an 
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addition  previously  laid  off  and  platted,  amounts  to  an  acceptance  of 
such  addition  and  the  streets  and  alleys  therein. 

8. effect  of  dedication.    The  laying  off  and  recording  a  town 

plat  or  of  an  addition  thereto  under  said  chapter  41  of  the  Code  of 
1851,  had  the  effect  to  vest  in  the  corporation  the  fee  simple  title  to 
and  exclusive  right  of  dominion  over  the  streets  and  alleys  thus 
dedicated  to  the  public  use.  In  such  case  neither  the  original  pro- 
prietor nor  his  grantees  have  the  right  to  the  subterraneous  deposits 
of  coal  within  the  limits  of  such  streets,  and  the  corporation  may 
maintain  an  action  against  him  for  coal  mined  and  taken  by  him 
from  beneath  the  same. 

II.  Per  Cole,  J.,  dissenting. 

4 statute  construed:  bight  of  action.      The   term  "fee 

simple  title,"  as  used  in  section  685  of  the  Code  of  1851,  should  not 
be  construed  in  the  same  sense  as  is  usually  given  to  it,  and  the  city 
council  cannot  maintain  an  action  for  the  value  of  coal  mined  by  the 
proprietor  or  adjacent  lot  owner.  But,  if  such  mining  operations 
have  injured  the  streets  or  rendered  them  more  expensive  of  improve- 
ment for  any  of  the  uses  to  which  they  may  be  applied,  the  city 
could  recover  for  such  injury. 

Appeal  from  Polk  District. 
Satubday,  April  11. 

In  1856,  Edwin  Hall,  then  in  life  (since  deceased),  and 
his  wife,  the  defendant  in  this  cause,  were  the  legal  own- 
ers of  a  tract  of  land  adjoining  the  town  of  Fort  Des 
Moines.  A  portion  of  this  tract  they  laid  off  and  dedi- 
cated as  town  property,  making  it  Hall's  addition  to  said 
town,  now  the  city  of  Des  Moines,  by  platting,  acknowl- 
edging and  recording  the  same,  in  all  respects  as  the  law 
directs,  except,  that,  in  a  writing,  indorsed  or  written  on 
the  map  or  plat,  it  is  stated,  that  they  convey  the  streets 
and  alleys  marked  on  said  plat  to  Polk  county  for  the  use 
of  the  public. 

Under  this  dedication,  the  plaintiff  claims  to  have  the 
absolute  title  and  ownership  of  the  streets  and  alleys 
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designated  on  the  plat  of  said  addition,  and  complains, 
that  the  defendant  has  mined  and  taken  out  from  one  or 
more  of  the  streets  in  question,  a  large  quantity  of  stone 
coal,  the  doing  of  which  is  a  trespass  against  the  rights 
of  the  plaintiff,  and  damages  are  claimed  therefor. 

The  defense,  special  in  its  character,  made,  is,  that  the 
dedication  of  the  street  in  the  manner  specified  did  not 
"£av£  the  effect  to  divest  the  original  proprietors  of  the 
right  and  title  to  the  soil  in  said  streets,  but  only  gave 
to  the  public  the  use  and  control  of  the  same  for  a  high- 
way and  easement,  which  had  not  been  interfered  with, 
by  &e  mining  and  excavating  of  the  coal  thereunder 
which  the  defendant  had  done,  and  therefore  judgment 
for  '^osts  is  prayed,  etc.  To  this  defense  a  demurrer  was 
sustained,  which  is  the  ground  for  this  appeal. 

Polk  <6  Suhbd  for  the  appellant. 

Seward  Smith  and  Phillips,  Gatch  dfe  Phillips  for  the 
appellee. 

Lowe,  Ch.  J.  —  The  laying  off,  platting  and  recording 
of  town  sites,  and  all  subsequent  additions  thereto,  are 
1.  oowobatkw  matters  of  statutory  regulations.  When 
dedication  •  done,  it  impresses  the  property  with  a  new 
•neyB.  character,  dedicates  it  to  new  objects,  subjects 

it  to  new  burdens,  and  is  known  by  a  new  description ;  it 
becomes,  in  other  words,  town  or  city  property,  in  contra- 
distinction to  country  property ;  it  must,  therefore,  have 
the  attributes  and  conditions  which  the  law  itself  fixes 
upon  it.  The  statement  which  in  this  case  the  proprie- 
tors make  on  the  plat,  that  they  conveyed  the  streets  and 
alleys  of  their  addition  to  the  county  of  Polk,  for  the  use 
of  the  public,  can  have  no  legal  significance  or  effect.  It 
is  the  plat,  acknowledged  and  recorded,  that  conveys  title 
under  section  637  of  the  Code.     So,  in  this  case,  it  was 
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the  survey,  plat,  acknowledgment,  and  recording  of  their 
addition,  which  determined,  by  operation  of  the  statute, 
where  the  title  of  the  streets  vested,  and  a  contrary 
statement  on  the  plat,  so  unusual  and  out  of 
without  any  apparent  reason  to  support  it,  ca 
the  effect  to  change  or  repeal  the  regulatio 
statute  on  the  subject. 

The  acceptance  of  this  addition,  by  the  city 
lapse  of  ten  years,  may  well  be  presumed,  no  1 
of  which  is  the  act  of  bringing  this  suit. 

But  the  chief  point  in  controversy  in  this  ca 
the  question,  whether  the  laying  off  and  re 
town  plat,  or  an  addition  thereto,  has  the  efl 
the  statute,  to  vest  the  absolute  title  of  the  str 
corporate  public;  if  so,  the  demurrer  was  ^ 
otherwise  it  should  have  been  overruled. 

Hall's  addition  to  the  city  of  Des  Moines  was  made 
under  the  provisions  of  the  Code  of  1851. 

Section  637  reads  as  follows :  "  The  acknowledgment 
and  recording  of  such  plat  is  equivalent  to  a  deed  in  fee 
simple  of  such  portion  of  the  land  as  is  therein  set  apart 
for  public  use,  or  is  dedicated  to  charitable,  religious  or 
educational  purposes." 

Under  this  section,  we  suppose  the  public  would  get 
the  same  grade  of  title  to  the  streets  that  charitable, 
religious  or  educational  institutions  would  get  to  lots  or 
grounds  set  apart  to  them.  They  stand  precisely  in  the 
same  category.  It  would  be  as  unreasonable,  as  it  is 
against  the  plainest  meaning  of  the  language  in  this  sec- 
tion, to  allow  the  proprietor  of  a  town  site,  after  record- 
ing a  plat  of  the  same,  to  go  upon  ground  dedicated  to 
charitable  and  religious  purposes,  and  strip  it  of  its  tim- 
ber, or  of  its  coal,  if  perchance  any  should  be  found 
under  the  surface  thereof.  No  dedication  of  ground  for 
such  purposes  has  ever  been  understood  to  be  coupled 
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with  such  annoyances  from  the  dedicator.  To  claim  it, 
is  a  perversion  of  the  true  meaning  and  intent  of  the  law. 

And  there  is  just  as  little  reason  to  subject  the  dedica- 
tion of  streets  to  like  interferences  from  the  original  pro- 
prietor. If  permitted,  no  one  could  tell  how  far  it  might 
subsequently  affect  the  free  and  safe  use  of  the  street  as  a 
highway,  or  interfere  with  the  grading,  the  construction 
of  underground  sewers,  and  other  improvements.  And 
we  are  inclined  to  believe  that  it  was  the  object  of  the 
legislature,  in  withholding  the  title  of  the  streets  from 
the  lot  owner,  divesting  the  proprietor  thereof,  and 
placing  it  in  the  public,  to  give  to  the  corporate  authori- 
ties the  fullest  power  and  control  over  the  same,  which 
can  arise  from  title,  in  order  that  all  improvements  of 
them  as  highways  might  be  made  without  let  or  hin- 
drance from  any  quarter.  At  all  events,  it  is  always  the 
better  and  safer  course  to  interpret  a  statute  according 
to  the  natural  import  of  the  language  used. 

Applying  this  rule  of  construction  to  the  section  of  the 
Code  to  which  reference  has  already  been  made,  we  can- 
not be  at  a  loss  to  determine  its  meaning,  and  to  hold 
that  it  does,  for  the  designated  purposes,  vest  the  abso- 
lute title  in  the  public.  As  such,  the  defendant  has  no 
more  right  to  mine  and  take  out  coal  from  one  or  more 
of  the  streets  of  her  addition  than  any  stranger,  and  the 
law  will  hold  her  equally  amenable  for  the  trespass. 

And  this  conclusion  is  not  without  support  from  several 
decisions  which  we  have  heretofore  made  directly  and 
indirectly,  and  is  also  sustained  by  authority  from  other 
States  upon  a  similar  statute.  Milbum  v.  CUy  of  Cedar 
Rapids,  12  Iowa,  246 ;  McMahon  v.  Council  Bluffs,  id. 
268;  Hughes  v.  M.  &  M.  R.  R.  Co.,  id.  261;  Canal 
Trustees  v.  Hawens  et  al.,  11  111.  554. 

Oolb,  J.,  dissenting. 
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Dillon,  Ch.  J.  —  The  foregoing  opinion  was  filed  in 
this  case  at  the  December  Term,  1866,  by  the  then  chief 
justice. 

Subsequently  a  petition  for  rehearing  was  presented 
and  granted.  Accordingly,  the  cause  has  been  reargued. 
As  the  defendant's  counsel  claims  that  the  former  opinion 
does  not  notice  or  sufficiently  answer  all  of  the  points 
presented  by  him,  this  will  now  be  done  so  far  as  it  is 
deemed  to  be  necessary. 

The  action  is  brought  by  the  city  in  its  corporate 
capacity  to  recover  damages  for  coal  mined  and  taken  by 
the  defendant  from  beneath  the  surface  of  certain  streets 
in  Hall's  addition  to  the  town  of  Fort  Des  Moines,  now 
the  city  of  Des  Moines. 

The  city  claifns,  that,  under  the  statute,  it  has  the  fee 
simple  title  to  these  streets,  and  that,  having  such  a 
title,  it  may  of  right  maintain  this  action  against  the 
original  dedicator,  or  any  other  person  who,  without  its 
authority,  mines  and  takes  coal  therefrom. 

The  defendant  denies,  that,  in  fact,  there  was  any  statu- 
tory dedication  of  the  streets  in  said  addition. 

If  this  point  is  ruled  against  her,  she  then  claims,  that, 
in  law,  such  a  dedication  does  not  give  the  city  the  right 
to  the  coal  within  the  limits,  but  beneath  the  surface  of 
the  streets.  In  other  words,  she  claims,  that,  notwith- 
standing such  a  dedication  of  the  streets,  the  right  to  the 
coal  or  minerals  therein  or  thereunder  remains  with  the 
original  donor  or  proprietor. 

We  first  inquire  whether  the  streets  in  Hall's  addition 
were  dedicated  to  the  town,  now  city  of  Des  Moines. 

In  1856,  Hall  owned  the  land  on  which  the  addition 
was  laid  out.  The  land  was  (as  alleged  in  the  answer) 
withm  the  corporate  limits  of  the  town  of  Fort  Des 
Moines,  but  constituted  no  part  of  the  original  town  plat. 
In  the  year  last  named  (1856),  Hall  caused  the  land  to 
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be  surveyed  and  platted  into  blocks,  subdivided  into  lots, 
with  streets  and  alleys  in  the  usual  manner. 

On  the  map  or  plat  was  written  the  following  "  For  the 
consideration  of  the  advancement  of  the  price  of  real 
estate  laid  out  into  town  lots,  we,  Edwin  Hall  and 
Sytha  Jane  Hall,  the  proprietors  of  the  within  described 
town  plat,  do  hereby  convey  to  Polk  county,  for  the  use 
of  the  public,  the  streets  and  alleys  as  marked  on  the 
within  plat,  and  dedicate  the  same  to  the  public.17 

"Edwin  Hall, 
"Sytha  J.  Halt,. 
"February  18, 1856." 

This  map  or  plat  was  made  under  or  in  pursuance  of 
sections  632,  633  and  634  of  the  Code  of  1851,  then  in 
force. 

On  the  plat  was  an  acknowledgment  exactly  in  con- 
formity with  section  635  of  the  Code,  viz. :  "  that  the 
disposition  of  the  lands  as  shown  by  the  within  plat  and 
map,  is  with  their  free  consent,  and  in  accordance  with 
their  desire."  No  reference  is  made  in  the  acknowledg- 
ment, to  the  instrument  conveying  the  streets  and  alleys 
to  Polk  county. 

The  plat  and  acknowledgment  were  presented  to  the 
county  judge  as  required  by  section  636,  and  he,  as 
therein  directed,  entered  an  order  that  the  same  be 
recorded,  which  was  done. 

It  was  from  the  streets  in  this  plat  that  the  coal  was 
taken  for  which  this  action  is  brought. 

The  next  section  (637)  provides,  that  "  The  acknowledg- 
ment and  recording  of  such  plat  is  equivalent  to  a  deed 
in  fee  simple  of  such  portion  of  the  land  as  is  therein  set 
apart  for  public  use,  or  is  dedicated  to  charitable,  religious 
or  educational  purposes."  If  it  were  not  for  what  is 
termed  by  counsel,  the  deed  to  Polk  county,  indorsed  on 
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the  plat,  it  is  clear  that  here  would,  under  the  statute,  be 
a  complete  dedication  of  the  streets. 

But  defendant  claims  that  it  is  this  deed  and  not  the 
plat,  though  the  latter  be  acknowledged  and  recorded, 
that  conveys  the  title,  and  that  the  title  thus  conveyed  is 
to  Polk  wwivty,  and  not  to  the  town  or  city  corporation. 
Therefore  the  right  of  action  for  the  coal,  if  in  either 
county  or  city,  is  in  the  former,  and  the  plaintiff,  the 
city,  cannot  recover. 

The  answer  to  this  argument  is,  that,  aside  from  the 
attempted  conveyance  to  the  county,  the  laying  off,  plat- 
ting, acknowledgment  and  recording  were  in  exact  con- 
formity with  the  statute,  making  a  complete  statutory 
dedication  of  the  streets.  This  dedication  would  give  the 
streets  or  the  control  thereof  to  the  town  or  city  corpora- 
tion, and  not  to  the  county. 

The  rights  thus  given  by  this  dedication  are  not  taken 
away  by  the  attempted  conveyance  (so  called)  to  the 
county,  because  such  conveyance  was  simply  inoperative. 
It  was  inoperative,  because  a  proprietor,  laying  off  an 
addition  to  an  incorporated  town  or  city,  cannot  confer 
upon  some  other  public  corporation  rights  in  and  control 
over  the  streets  and  alleys,  and  such  other  corporation 
has  no  authority  to  accept  a  grant,  foreign  to  its  powers 
and  duties.  To  recognize  such  a  doctrine,  would  be  to 
deprive  the  city  or  town  of  the  usual  and  necessary  con- 
trol of  its  own  streets,  and  to  give  this  control  to  a  foreign 
or  extraneous  corporation.  These  principles  are  well  sus- 
tained by  adjudged  cases.  Jackson  v.  Hartwell,  8  Johns. 
422;  id.  385;  Trustees,  etc.,  v.  Peadee,  15  N.  H.  317; 
Morris  v.  Bowers,  Wright  (Ohio),  157 ;  Sloan  v.  McCona- 
hay,  i  Ohio,  157 ;  Hornbeoh  v.  Westbrooh,  9  Johns.  73 ; 
North  Hempstead  v.  Hempstead,  2  Wend.  109 ;  Cogge- 
shall  v.  Pelton,  7  Johns.  Ch.  292. 

This  view  is  not  in  conflict  with  the  right  of  a  propria- 
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tor  in  laying  out  a  town  or  city  or  addition  thereto,  to 
grant  simply  the  use  of,  or  an  easement  in,  the  streets,  or 
to  reserve  minerals  therein,  as  was  held  in  The  City  of 
Dubuque  v.  Benson  (23  Iowa,  248). 

It  is  next  contended  by  the  defendant,  that  there  was 
no  statutory  dedication  of  Hall's  addition,  because  the 
t.  — »ccoDt-  same  was  never  accepted  by  the  town  or  city. 
hod.  The  acceptance  of  the  addition,  it  is  said,  is  as 

necessary  to  vest  the  fee  in  the  city,  as  the  making  and 
recording  of  the  plat  (Code  1851,  §§  638,  642). 

The  former  opinion  disposes  of  this  point,  by  the 
remark,  that  "  an  acceptance,  after  the  lapse  of  ten  years, 
may  well  be  presumed,  no  light  proof  of  which  is  the 
act  of  bringing  this  suit." 

But,  without  resting  upon  this  ground,  or  this  alone, 
we  may  observe,  that,  at  the  time  Hall's  addition  was  laid 
out,  Fort  Des  Moines  was  acting  under  a  special  charter. 
This  charter  did  not  in  terms  require  the  assent  of  the 
town  authorities  to  the  plat  or  addition. 

Afterward,  by  act  of  January  28, 1857  (Laws  1857,  ch. 
185,  p.  281),  the  charter  of  the  city  of  Des  Moines  was 
amended,  and  included  this  addition,  with  others,  in  the 
corporate  limits.  If  not  before  a  part  of  the  city,  it 
became  such  by  virtue  of  this  act,  and  the  fee  in  the 
streets,  and  the  control  of  the  streets,  passed  to  the  city 
by  operation  of  law.  Could  the  county  after  this  claim 
any  right  in  or  control  over  the  streets  of  this  addition  f 
Surely  not. 

Could  the  city,  after  accepting  this  amended  charter, 
be  heard  to  say,  that  it  was  under  no  obligation  or  had 
no  power  to  work  or  keep  in  repair  the  streets  of  an 
addition  included  within  and  made  part  of  it}  Clearly 
not. 

If  these  views  are  correct,  it  follows,  that  there  was  a 
complete*  statutory,  dedication  of  the  streets  in  Hall's 
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addition,  and  that  the  city  of  Des  Moines  holds  the  fee 
simple  thereto,  as  provided  by  section  637,  above  quoted. 

What  we  hold  is,  that  accepting  a  charter,  which 
included  this  addition  in  its  limits,  is  an  acceptance  of 
the  addition  and  the  streets  therein. 

For  the  general  doctrine  as  to  the  necessity  of  an 
acceptance  by  the  local  authorities,  for  what  purpose  such 
acceptance  is  necessary,  and  how  it  may  be  proved,  see 
State  v.  Wilson,  42  Maine,  9 ;  State  v.  Bradbury,  40  id. 
154 ;  City  of  Oswego  v.  Canal  Co.,  2  Seld.  257 ;  Reming- 
ton, v.  Mitterd,  1  R.  I.  93 ;  State  v.  Carver,  5  Strobh.  217 ; 
Commonwealth  v.  Kettey,  8  Gratt.  (Va.)  632 ;  Bowman  v. 
Boston,  5  Cush.  (Mass.)  1 ;  JSyden  v.  Jamaica,  27  Vt. 
443 ;  Hobbs  v.  ZoweU,  19  Pick.  405 ;  Commonwealth  v. 
B elding,  13  Mete.  10 ;  Hemphill  v.  Boston,  8  Cush.  195 ; 
Jennings  v.  Tisbury,  5  Gray,  73;  7  id.  338;  State  v. 
New  Boston,  11  N.  H.  414 ;  People  v.  Jones,  6  Mich.  176, 
184 ;  Willoughby  v.  Jenks,  20  Wend.  96 ;  Cwrtis  v.  JSayt, 
19  Conn.  154. 

It  being  thus  settled  that  there  is  a  perfect  statutory 
dedication,  the  next  question  is,  whether  the  right  to  sub- 

g. effect     terraneous  deposits  of  coal  within  the  limits 

or  dedication.  0^  ^  streets  is  in  the  city  or  in  the  original 
proprietor,  it  not  appearing  that  such  proprietor  has 
aliened  the  adjacent  lots?  At  common  law,  it  will  be 
conceded  that  the  right  to  such  coal  would  not  be  in  the 
city ;  that  the  owner  of  the  adjacent  lot  would  own  the 
soH  to  the  middle  of  the  street,  subject  to  the  easement 
of  passage  and  the  like  in  favor  of  the  public.  This  was 
so  held  in  Dubuque  v.  Moloney  (9  Iowa,  450).  Accord- 
ingly, in  that  case,  it  was  decided  that  the  city  could  not 
construct  a  cistern  in  the  street  without  the  consent  of 
the  adjoining  lot  owner. 

But,  where  a  town  or  an  addition  is  laid  out  under  the 
statute,  it  is  different,  as  was  held  by  this  court  in  Mil- 
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bwrn  v.  Cedar  Rapids,  etc.  (12  Iowa,  246,  252),  and 
Huyhee  v.  R.  R.  Co.  (id.  261).  It  is  there  remarked, 
that  "It  is  not  true,  then,  that  a  purchaser  of  town 
property  in  this  State  takes  a  title  in  the  fee  of  the  same 
to  the  center  of  the  street  upon  which  it  fronts ;  but  the 
only  interest  which  he  possesses  in  or  to  the  streets  is 
that  which  is  common  to  the  whole  public,  the  right  of 
way  over  them."  To  which  should,  perhaps,  be  added 
the  right  of  reverter  in  case  the  street  should  be  vacated. 
And  the  donor  or  dedicator,  if  he  retains  the  lots,  has  no 
greater  rights  in  the.  streets  than  his  grantee  of  the  lots 
would  have.  Accordingly,  under  a  statutory  dedication, 
it  would  seem  clear  that  the  city  could  construct  a  cistern 
or  sewer  in  the  street  without  the  consent  of  the  adjoin- 
ing lot  owner. 

It  is  claimed  by  the  defendant  that  only  the  surface  of 
the  streets  is  set  apart  for  the  public  This  we  do  not 
believe  to  be  a  true  view  of  the  statute.  Cannot  the  city 
excavate  and  remove  the  surface?  Who  doubts  it?  If 
it  meets,  in  so  doing,  with  a  valuable  quarry  of  stone  or 
gravel,  may  it  not  use  or  sell  the  stone  or  gravel?  Why 
not?  Can  the  adjacent  owner  claim  the  subterraneous 
stone  or  gravel  and  sand,  on  the  ground  that  it  does  not 
interfere  with  the  present  use  of  the  street  ?  If  he  can- 
not, has  he  any  better  right  to  the  coal  ?  If  the  coal  is 
his,  may  he,  if  he  has  never  parted  with  his  right  to  it, 
not  claim  it,  and  the  right  to  mine  it,  though  this  should 
interfere  with  the  work  of  actual  municipal  improve- 
ment ?  If  the  coal  is  his,  his  property,  how  can  the  city 
deprive  him  of  it? 

To  recognize  such  a  right  in  the  adjoining  owner,  is  to 
deprive  the  city  of  that  full  and  ample  control  over  the 
streets  which  it  was  the  purpose  of  the  statute  to  confer 
upon  the  municipal  government. 

It  is  argued  that  the  city  has  no  power  to  engage  in 
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mining  operations,  and  that  to  hold  that  it,  and  not  the 
adjacent  lot  holder,  owns  the  coal,  is  to  tie  up  valuable 
mines  so  that  no  one  can  get  the  benefit  of  them. 

It  is  true,  that,  without  express  or  plain  authority,  a 
city  could  not  buy  or  lease  lands  to  carry  on  the  business 
of  mining.  It  cannot  engage  in  quarrying  and  selling 
stone  as  an  independent  business.  But  if  it  needs  stone 
for  public  improvements,  it  may  lease,  or  perhaps  buy, 
land  containing  stone,  and  quarry  them.  Clearly  it  may 
take  them  from  its  own  streets. 

If  it  has  a  coal  mine  under  its  streets,  why,  if  it  can 
do  so  profitably,  may  it  not  raise  the  coal  and  sell  it,  or 
allow  others  to  do  so,  receiving  rent  or  other  com  pen  ga 
tion  ?  We  see  no  good  reason.  It  being  understood,  of 
course,  that  the  right  of  public  and  safe  passage  upon  the 
street  is  not  to  be  thereby  obstructed  or  impaired. 

By  way  of  illustration,  we  may  inquire  whether  the 
city  might  not  maintain  an  action  against  the  defendant, 
or  against  any  adjoining  lot  owner,  if  he  should,  without 
the  consent  of  the  city,  take  from  the  streets  any  earth, 
stone,  sand  or  gravel?  If  this  material  were  taken  from 
the  surface  of  the  street,  none  could  doubt  that  the  city 
might  sue  and  recover  the  value  of  the  material  thus 
taken,  or  the  damage  thereby  done. 

Is  it  different  if  the  material  be  taken  from  beneath  the 
present  level  or  grade  of  the  street}  It  seems  to  us,  not. 
Is  a  distinction  to  be  taken  between  material  of  this  char- 
acter, and  coal}  May  the  adjoining  lot  owner  take  the 
one  as  of  right,  and  be  held  a  wrong-doer  if  he  takes  the 
other?    Upon  what  principle  can  such  a  distinction  rest? 

The  true  view  is,  that,  when  land  has  been  dedicated 
tinder  the  statute,  without  reservation,  and  the  plat  has 
been  recorded  and  accepted  in  cases  where  an  acceptance 
is  necessary,  the  dedicator  or  his  grantee  has  no  special 
proprietary  rights  in  the  soil  composing  the  streets,  but 
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the  dominion  of  the  streets  passes  to  the  public  authori- 
ties. 

No  other  view  gives  effect  to  the  strong  language  of 
the  statute,  that  "the  acknowledgment  and  recording 
of  such  a  plat  is  equivalent  to  a  deed  in  fee  simple,  of 
the  portion  of  the  land  set  apart  for  public  use.9'  It  is 
plain  from  this  language,  that  such  a  dedicator  parts  with 
all  of  his  special  property  rights  in  the  streets,  just  as 
effectually  as  does  an  ordinary  grantor,  with  perhaps  the 
exception  of  a  right  of  reverter  to  him  or  his  assignee,  in 
case  the  street  should  be  vacated.  In  support  of  this  view, 
see  Trustees  v.  Haven,  11  111.  554 ;  Hunter  v.  Middleton, 
13  id.  50;  Moses  v.  R.  R.  Co.,  21  id.  516;  Seventeenth 
street,  1  Wend.  262;  Clinton  v.  R.  R.  Co.,  infra. 

After  such  a  dedication,  he  has  no  more  right  to  inter- 
fere with  the  street  than  a  stranger.  If  the  city  could 
maintain  this  action  against  a  stranger,  it  can  equally 
maintain  it  against  the  dedicator  or  his  grantee. 

And  this  view  is  clearly  maintainable  without  holding, 
as  the  defendant  supposes  we  must,  that  the  city  corpora- 
tion may  engage  in  the  business  of  mining.  But  on  this 
point,  we  need  add  nothing  to  what  has  been  before  said. 
Again,  the  defendant  makes  this  argument :  He  asserts 
the  undeniable  proposition,  that  a  city  cannot  alien  or  sell 
its  public  streets.  He  then  says,  if  it  cannot  sell  the 
whole  street,  it  cannot  sell  part  of  it,  that  is  the  coal 
under  it,  and  thus  divert  it  from  the  purposes  for  which 
dedicated. 

It  is  undoubtedly  true,  that  the  primary  idea  of  a 
street  is,  for  the  purpose  of  a  way,  a  place  upon  which 
the  public  have  a  right  to  pass.  This  right  the  city  may 
not  destroy  or  unreasonably  abridge.  It  could  not  take 
coal  from  the  streets,  or  authorize  others  to  do  so,  if  this 
should  interfere  with  the  paramount  and  dominant  right 
of  the  public  to  the  use  of  the  street  as  a  highway.     But, 
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if,  in  subjection  to  this,  the  city  can  make  a  profitable 
me  of  the  subjacent  material  of  the  street,  why  may  it 
not  do  bo  ? 

But  it  is  enough  in  this  case  to  hold,  that,  as  against 
the  adjoining  lot  owner  or  original  dedicator,  the  city  has 
full  control  over  the  whole  street,  and  not  simply  over 
the  surface,  and  that  it  can  maintain  an  action  against 
any  person  who,  without  its  permission,  removes  any 
material  from  the  body  of  the  street,  whether  such 
material  be  superficial  or  subterraneous. 

Allowing  the  city  to  use  the  coal  in  its  streets,  and 
prohibiting  others  from  doing  thus  against  the  city's 
consent,  is  a  very  different  tiling  from  allowing  a  city  to 
sell  or  dispose  of  its  streets,  or  property,  or  franchises 
which  it  holds  in  trust  for  the  public. 

At  common  law,  the  dedication  of  land  for  streets  was 
of  the  use  simply.  The  statute  changes  this,  makes  the 
dedication  extend  to  soil,  and  the  soil  includes,  of  course, 
the  minerals  therein.  It  is  an  inaccurate  and  mistaken 
nse  of  the  term  fee  simple  to  limit  it  to  a  mere  use.  It 
is  a  correct  and  proper  use  of  the  word  to  express  the 
idea  of  the  right  or  title  to  the  soil. 

Affirmed. 

Cole,  J.  (dissenting). — I  cannot  concur  in  the  last 
point  ruled  by  the  foregoing  opinion.  I  agree  in  the 
4.  —  et*tat*  ruling  that  the  dedication  is  to  the  city  of 
right  or  action.  Des  Moines,  and  that  it  has  been  accepted. 
But  I  do  not  think  that  the  city  of  Des  Moines  acquired 
such  an  absolute  title  to  the  streets  and  alleys,  as  to 
entitle  it  to  maintain  an  action  for  the  value  of  coal  mined 
thereunder,  as  against  the  dedicator. 

The  statute  is,  that  "  the  acknowledgment  and  record- 
ing of  such  plat  is  equivalent  to  a  deed  in  fee  simple 
of  the  portion  of  the  land  set  apart  for  public  use."    It 
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is  not  claimed  by  my  brothers,  nor  does  the  foregoing 
opinion  decide,  that  the  fee  simple  title  acquired  by  the 
city  is  the  same  as  that  acquired  by  an  ordinary  grantee 
of  a  fee  simple  title.  For  instance,  it  is  conceded  in  the 
foregoing  opinion  that  the  city  could  not  sell  the  streets 
nor  any  part  of  them;  and,  in  case  there  should  be  an 
abandonment  by  the  city,  the  title  would  revert  to  the 
dedicator.  And  I  suppose  it  is  not  claimed  that  the  city 
has  the  right  to  occupy  the  streets  for  mining  purposes, 
such  .as  sinking  a  shaft,  erecting  a  house  oyer  it,  and 
machinery  for  raising  the  coal,  or  buildings  for  its  storage 
and.  protection  when  raised.  /  These  conceded  and  evident 
limitations  upon  the  title  mentioned  in  the  statute,  as' 
conveyed  by  the  acknowledgment  and  recording  of  the 
plat,  show  that  the  true  construction  of  the  term,  "fee 
simple  title,"  is  not  the  same  as  is  usually  given  to  it  in 
cases  of  ordinary  contract  and  grant.  What  then  is  the 
meaning  of  the  statute!  In  my  opinion  it  means,  that, 
by  the  acknowledgment  and  recording  of  the  plat,  the 
city  is  invested  with  the  absolute  right  to  appropriate 
the  streets  and  alleys  to  any  and  all  the  purposes  for 
which  streets  and  alleys  are  properly  used  by  cities.  For 
instance,  it  was  hold  by  this  court  in  The  City  of  Dubuque 
v.  Moloney  (9  Iowa,  450),  that,  under  a  dedication  of  a 
street,  at  the  common  law,  the  city  acquired  no  interest 
in  the  soil  or  legal  possession  and  no  right  to  use  the 
streets  for  the  purpose  of  constructing  a  cistern,  but  only 
an  easement  comprehending  merely  the  right  of  the 
public  to  pass  and  repass,  and  to  do  all  acts  necessary  to 
keep  it  in  repair.  Now,  under  our  statute,  a  different 
and  much  greater  right  passes  to  the  city.  It  acquires 
the  right  for  the  public  to  pass  and  repass,  not  only,  but 
it  has  the  right  to  build  cisterns,  lay  gas  and  water  pipes, 
sewers,  or,  if  need  be,  to  construct  subterraneous  passways, 
or  the  like.    In  other  words,  it  may  do  every  thing  which 
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any  absolute  fee  simple  owner  could  do,  with  only  this 
limitation,  to  wit:  the  use  most  relate  to  the  purposes 
for  which  the  dedication  was  made. 

If  a  market  square  is  dedicated,  or  a  lot  for  school  pur- 
poses, they  must  be  used  for  the  purposes  to  which  they 
are  respectively  dedicated.  The  city  could  not  open  and 
work  a  coal  mine  on  them,  for  the  reason  that  they  were 
not  dedicated  for  such  use. 

If,  in  the  case  of  a  street,  it  became  necessary  o 
dient  in  the  judgment  of  a  city  to  grade  down  a 
mound  in  the  street,  and  in  doing  so  a  stone  quarry 
be  found,  the  city  would  have  the  right  to  use  th( 
taken  out ;  so  of  sand,  clay,  coal  or  the  like. 

I  have  not  the  opportunity  to  further  enlarge, 
only  state  the  substance  of  my  view.  I  do  not  thi 
city  entitled  to  recover  from  the  defendant  the  vi 
the  coal  mined  by  him ;  but,  if  such  mining  ope 
have  in  any  way  injured  the  city,  or  may  injure 
rendering  it  more  expensive  to  construct  any 
improvements  connected  with  any  of  the  uses  to 
streets  are  or  may  be  applied,  the  city  may  reco 
such  injury;  or  it  might,  under  proper  circums 
enjoin  the  dedicator  from  prosecuting  any  mining  o 
operations  which  might  thus  prejudice  it. 


O'Hagan  v.  Clinbsmith  et  at. 

1.  Efidenoe:  objections  to.  A  general  objection  to  the  adml 
of  evidence  is  insufficient.  The  grounds  thereof  must  b< 
(Rev.  3107.) 

2.  LEGAL  TITLE :  WILLFUL  TRE8FAS8  :  BBS  ADJUDICATE  C 

title  bond  for  certain  land.  His  wife  obtained  a  decree  of  divor 
District  Court,  and,  in  the  allowance  of  alimony  to  her,  this  1 
Vol.  XXIV.— 32 
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included,  and  the  vendor,  to  whom  the  purchase-money  had  been 
folly  paid,  directed  to  execute  a  deed  therefor  to  her,  which  was 
done.  Upon  appeal  to  this  court,  the  decree  below  was  so  modified 
as  to  exclude  said  land  from  the  allowance  of  alimony.  After  this, 
she  conveyed  the  land  to  her  daughter,  and  subsequent  to  this,  O. 
commenced  proceedings,  making  his  former  wife  sole  party  defend- 
ant, to  set  aside  the  deed  made  to  her,  and  to  have  declared  his  right 
to  the  land ;  in  which  proceeding  the  relief  prayed  for  was  granted. 
Prior  to  the  execution  of  the  conveyance  from  the  wife  to  her  daugh- 
ter,  the  former  sold  to  P.  some  trees  standing  on  the  land,  who  after- 
ward sold  them  to  C,  who  entered  upon  the  land,  and  cut  down,  and 
removed  the  trees.  Held,  in  an  action  of  trespass  against  C,  that  the 
daughter,  not  having  been  made  a  party  to  the  proceeding  of  O.,  to 
set  aside  the  deed  to  his  wife,  was  not  affected  by  the  adjudication 
therein,  that  the  facts  showed  the  legal  title  to  be  in  the  daughter, 
that  she  was  apparently  the  rightful  legal  owner,  and,  hence,  that 
O.  was  not  entitled  to  maintain  his  action  against  C. 

Appeal  from  Franklin  District  Court. 

Saturday,  April  11. 

The  facte  of  this  case  are  substantially  as  follows : 
Plaintiff,  in  August,  1861,  held  a  title  bond  from  one 
White,  for  forty  acres  of  land.  The  purchase  price 
was  all  paid  and  he  entitled  to  a  deed.  In  .that  month, 
under  proceedings  theretofore  commenced,  his  wife, 
Honora  O'Hagan,  by  the  decree  of  the  District  Court  of 
Franklin  county,  obtained  a  divorce  and  was  allowed 
as  alimony,  this,  with  another  forty  acre  tract,  and  Whito 
was  ordered  to  convey  the  same  to  her  accordingly.  This 
deed  she  obtained  in  April,  1862,  and,  in  November,  1863, 
she  conveyed  the  same  to  her  daughter.  At  the  Decem- 
ber Term,  1862,  of  the  Supreme  Court  the  decree  of 
divorce  was  affirmed,  but  was  modified  as  to  the  property 
so  as  to  exclude  the  forty  acres  thus  obtained  from  White. 
The  wife,  however,  was  in  possession  and  continued  to 
use  it,  to  the  time  of  the  trespass  herein  after  mentioned, 
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as  she  did  before,  as  the  homestead.  In  November  (17) 
1863,  the  husband  commenced  his  suit  to  set  aside  the 
deed  from  White  to  Honora,  and  to  have  declared  and 
recognized  his  right  to  this  land — the  wife  alone  being 
a  party  defendant.  In  October,  1866,  a  decree  was 
entered  in  his  favor,  granting  him  the  entire  relief  asked 
by  his  petition. 

About  the  1st  of  October,  1863,  the  wife  sold  to  one 
Peabody  some  trees  standing  on  the  land ;  defendants,  in 
January  afterward,  bought  the  same  of  Peabody,  and, 
about  the  1st  of  March,  cut  down  and  removed  the  same, 
knowing  that  plaintiff  claimed  the  land. 

This  action  was  commenced  January,  1867,  plaintiff 
claiming  $450  for  the  willful  trespass  of  defendant  in 
cutting  down  and  removing  said  trees.  Trial,  verdict 
and  judgment  for  defendants,  and  plaintiff  appeals. 

Geo.  W.  Clark  for  the  appellant. 

WUhrow  &  Wright  for  the  appellee. 

Wright,  J.  —  It  is  objected  that  the  court  below  erred 
in  admitting  in  evidence,  against  plaintiff's  objection, 

l.  evimhch:  ^e  deed  fr°m  White  t°  ^e  wife,  Honora 
objections  to.  O'Hagan.  Its  pertinency  would  seem  to  be 
most  apparent.  This  conveyance  was  an  essential  chain 
in  the  title  under  which  defendants  undertook  to  justify. 
Aside  from  this,  however,  the  objection  was  general  — 
no  ground  whatever  being  stated.  And  hence  there  is 
no  question  for  us  to  consider  (Rev.  §  3107). 

The  main  argument,  however,  is  directed  to  the  action 

s. — imi      of  the  court  in  giving  and  refusing  certain 

treapmM:        instructions.    On  more  than  one  ground  this 

eata.  assignment  of  error  might,  in  our  opinion,  be 

overruled.    Without  discussing  them  at  length  we  may 

state  one. 
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So  far  as  disclosed  by  this  record,  the  legal  title  to  this 
property  was  in  Mary  O'Hagan,  the  daughter,  tinder  the 
deed  from  the  mother,  at  the  time  plaintiff  filed  his  bill 
to  set  aside  the  deed  from  White  to  his  former  wife. 
And  this  title  so  remained  at  the  time  of  the  commission 
of  the  alleged  trespass,  and  so  continues  to  this  time. 
There  is  nothing  to  impeach  the  validity  of  that  deed, 
nor  in  the  least  to  show  that  the  daughter  has  not  a  clear 
and  indisputable  title  to  the  property.  She  has  never 
been  a  party  to  any  proceeding  in  relation  to  said  title, 
and  certainly  is  not  concluded  by  any  adjudication.  This 
being  so,  we  cannot  say  that  plaintiff  has  shown  title,  nor 
that  he  had  any  such  right  to  protect  or  enjoy  this  prop- 
erty as  entitled  him  to  maintain  this  action.  Whatever 
his  rights  as  against  the  wife,  and  however  much  defend- 
ants might  be  liable  if  the  title  had  remained  in  her  (a 
question  which  we  do  not  pretend  to  discuss),  he  fails  to 
show  any  as  against  the  apparent  rightful  legal  owner, 
and  hence  his  action  must  faiL  None  of  the  instructions 
complained  of  are  in  conflict  with  this  theory,  and  the 
judgment  is  therefore 

Affirmed. 


Pabker  v.  Slaughter. 

Praotioe:  actio*  oh  nwrocrooif  boot:  jury:  statute  construed. 
Under  section  8794  of  the  Revision,  the  judge  of  the  District  Court 
is  not  authorized,  in  an  action  at  law  upon  an  injunction  bond,  to 
discharge  a  jury  impaneled,  and  try  the  cause  himself,  This  sec- 
tion applies  to  the  summary  proceeding  therein  provided  for  upon 
the  dissolution  of  the  injunction,  and  not  to  an  action  at  law  on  the 
bond. 
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Appeal  from  Jasper  District  Court. 

Fmday,  April  11. 

This  is  an  action  on  an  injunction  bond.  The  petition 
avers  that  the  suit  in  which  the  bond  was  given  was  dis- 
missed and  the  injunction  dissolved,  and  claims  judgment 
for  the  damages  sustained  by  plaintiff  on  account  of  said 
injunction.  At  the  trial,  a  jury  was  impaneled  at  the 
request  of  the  defendant,  but  during  the  progress  of  the 
case  the  court  discharged  the  jury  and  proceeded  to  try 
the  case,  rendering  judgment  against  defendant,  to  which 
he  excepted  and  from  which  he  appeals. 

W.  H.  Seevers  for  the  appellant. 

K  J.  Ingersott  for  the  appellee. 

Beck,  J. — It  is  claimed,  that,  under  section  $794  of 
the  Eevision,  the  court  had  the  power  to  try  the  cause 
without  a  jury.  The  section  provides,  that,  "  upon  the 
dissolution  of  an  injunction  to  stay  proceedings  upon  a 
judgment,  the  damages  shall  be  assessed  by  the  court, 
which  may  hear  the  evidence  and  decide  in  a  summary 
way,  or  may,  on  the  request  of  either  party,  cause  a  jury 
to  be  impaneled  to  find  the  damages."  This  evidently 
means,  that,  upon  the  dissolution  of  an  injunction,  the 
damages  may  be  assessed  in  a  summary  way  in  the  pro- 
ceedings—  the  very  case  in  which  the  writ  was  issued, 
the  intention  being  plainly  to  prevent  the  necessity  of  an 
action  at  law  upon  the  bond,  and  the  delay  and  expense 
incident  thereto.  This  is  an  action  at  law  upon  the 
injunction  bond,  to  which  the  provision  above  quoted  is 
not  applicable.    The  court  therefore  erred  in  denying  to 

defendant  a  jury. 

Reversed. 


Digitized  by  VjOOQ IC 


24     254J 
189     1QQ| 


254  SUPREME  COURT  OF  IOWA, 

Goodrich  v.  Conrad. 

Goodrich  v.  Conbad. 

1.  Evidenoet  claims  against  a*  estate.  The  approbation  of  the 
county  judge,  which  is  necessary,  under  section  2895  of  the  Revis- 
ion, to  enable  the  District  Court  to  entertain  original  jurisdiction  in 
certain  claims  against  estates,  cannot  be  proven  by  the  certificate  of 
the  county  judge,  where  he  has  omitted  to  enter  such  approbation 
of  record.  The  omitted  fact  might,  it  seems,  be  established  by  a 
nunc  pro  tunc  record  thereof,  properly  authenticated.  The  same 
rules  apply  to  the  manner  of  proving  that  a  claim  was  in  fact  sworn 
to  when  filed,  but  of  which  no  entry  was  made. 

2.  Executor  and  administrator  i  filing  of  claims  :  statute  of  limit- 
ations. A  claim  against  an  estate,  filed  within  six  months  from 
notice  of  administrator's  appointment,  belongs  to  claims  of  the  third 
class,  and  is  not  affected  by  the  limitation  relating  to  claims  of  the 
fourth  class,  as  prescribed  by  section  2405  of  the  Revision,  and  may 
be  established  after  the  expiration  of  eighteen  months. 

8. failure  to  sweab  to  claim  when  filed.  If  a  claim  be  filed 

within  the  time  prescribed,  the  filing  will  not  be  rendered  void  by 
the  fact  that  it  was  not  sworn  to  when  thus  filed.  The  oath  can  be 
administered  after  the  filing.  Section  2891  of  the  Revision,  being 
directory,  is  thus  sufficiently  complied  with. 

Appeal  from  Grundy  District  Court. 
Monday,  April  13. 

Action  at  law,  upon  a  promissory  note,  against  defend- 
ant as  administrator  of  the  estate  of  Isaac  H.  Wiley, 
deceased.  The  petition,  in  addition  to  other  proper  aver- 
ments, alleges  that  said  note  sned  upon  was  filed  in  the 
County  Court,  within  six  months  from  the  date  of  giving 
of  notice  by  the  executor,  of  his  appointment,  and  that 
the  suit  is  prosecuted  with  the  permission  of  the  County 
Court.  These,  as  well  as  all  other  material  averments, 
are  denied  in  defendant's  answer.  The  cause  was  tried 
by  the  court  without  a  jury.  From  the  bill  of  excep- 
tions, it  appears  the  following  evidence  was  admitted  by 
the  court  at  the  trial: 
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1.  The  record  of  the  County  Court,  in  these  words: 
"Now,  on  the  30th  day  of  January,  A.  D.  1866,  comes 
William  Goodrich,  and  files  in  my  office  his  claim  against 
the  said  estate  of  I.  H.  Wiley,  deceased,  being  a  promis- 
sory note  as  follows : 

"  $100.  Filed  in  my  office  January  30,  1866. 

"  Eight  months  after  date  I  promise  to  pay  to  Wil- 
liam Goodrich  or  bearer,  one  hundred  dollars  at  per 
cent  interest  per  annum,  value  received. 

"JOHN  M.  VANNESS, 
"I.  H.  WILEY." 

Indorsed  upon  the  face  of  the  record  of  the  note,  were 
these  words :  "  Beturned  to  William  Goodrich,  March 
10,  1867."  This  is  the  only  record  in  the  County  Court, 
pertaining  to  said  claim. 

2.  Plaintiff  then  offered  in  evidence  the  certificate  of 
the  county  judge,  dated  upon  the  day  of  trial,  stating 
in  substance,  that  said  note  was  duly  filed  in  his  office, 
and  sworn  to  by  William  Goodrich,  as  a  claim  against 
the  estate  of  I.  H.  Wiley,  on  the  30th  of  January,  1866 ; 
and  that,  on  the  15th  day  of  July,  1867,  plaintiff  obtained 
permission  of  the  County  Court,  to  prosecute  said  claim  in 
the  District  Court.  Defendant,  at  the  time,  objected  to 
the  introduction  of  the  certificate  as  evidence,  on  the 
ground  that  it  was  not  competent  evidence  to  prove  the 
&ct8  above  stated.  The  objection  was  overruled,  and 
the  certificate  admitted  in  evidence,  defendant  excepting 
thereto.  It  was  shown  by  proper  record  of  the  County 
Court,  that  the  administrator  had  a  final  settlement  on 
the  6th  day  of  March,  1867,  with  the  condition  approved 
by  the  County  Court,  that  the  administrator  should 
assume,  and  defend  the  estate  from  all  liability  on 
account  of  said  note.    These  are  all  the  facts  necessary  to 
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be  considered  in  passing  upon  the  assignment  of  errora. 
Judgment  for  plaintiff.    Defendant  appeals. 

Withrow  &  Wright  and  Boardman  &  Brawn  for  the 
appellant. 

0.  C.  bourse  for  the  appellee. 

Beck,  J.  —  I.  The  certificate  was  not  competent  evi- 
dence to  prove  the  facts  therein  stated.  Matters  of  record 
1.  EnDiwo»:  are  proven  by  properly  authenticated  trans- 
an  estate.  cripts,  by  copies  verified  by  the  oath  of  com- 
petent witnesses,  or  by  the  production  and  identification 
of  the  record  itself.  The  certificate  of  the  custodian  of 
the  record,  stating  its  contents,  is  not  admissible  in  proof 
thereof;  neither  would  such  certificate  be  received  aa 
evidence  of  the  contents  of  a  lost  or  destroyed  record, 
and  the  same  reason  for  the  rule  in  these  cases  will  not 
admit  proof  of  facts,  which  are  required  to  be  of  record, 
but  which  have  been  omitted,  by  the  certificate  of  the 
officer  required  to  keep  such  record.  In  order  to  enable 
the  District  Court  to  entertain  jurisdiction  of  the  case, 
if  objected  to  in  limine,  it  was  necessary  to  prove  that 
it  was  prosecuted  with  the  approbation  of  the  County 
Court. 

We  are  not  prepared  to  hold  that  such  approbation, 
expressed  in  any  other  way  than  by  record,  would  be 
insufficient,  though,  doubtless,  the  better  practice  is  to 
enter  upon  the  record  matters  of  this  kind. 

The  same  remark  is  applicable  to  the  manner  of  proving 
that  the  claim  was  sworn  to  when  filed  in  the  County 
Court.  A  preferable  way,  however,  to  have  supplied 
the  evidence,  would  have  been  a  nunc  pro  tunc  record 
thereof,  which,  properly  authenticated,  would  have  estab- 
lished the  contested  facts.    We  are  of  the  opinion  that 
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the  certificate  of  the  county  judge  was  improperly  admit 
ted  in  evidence. 

II.  The  cause  of  action  was  not  barred  by  section 
2405  of  the  Revision.  The  claim  is  of  the  third  class, 
s.  exwjutob  having  been  filed  January  30, 1866,  and  the 
TR?TTOufl3n*  notice,  referred  to  in  this  sectipn,  given  No- 
Zta^oV  vember  15,  1865.  The  bar,  therefore,  does 
limitations.     not  appiVj  m$  ffoe  claim  may  be  proven  after 

the  expiration  of  eighteen  months  from  the  date  of  filing. 
Noble  v.  Morrey,  19  Iowa,  510. 

But  it  is  insisted  that  the  claim  was  not  properly  filed, 
because  it  was  not  sworn  to.    As  a  matter  of  fact  it  was 

^ Wlure    filed,  and  the  omission  of  the  oath  required 

&£%&     by  section  2391,  did  not  render  the  filing  void. 
**■*•  The  oath  can  be  administered  after  the  filing; 

the  provision  in  regard  thereto,  being  directory,  will  be 
thus  sufficiently  complied  with. 

Because  of  the  error  in  admitting  the  certificate  of  the 
county  judge  in  evidence,  the  causfe  is 

Reversed. 


Davis  &  do.  v.  Gibbo*  . 

Assignment  for  benefit  of  creditors  i  preferences.  A  debtor  la 
Insolvent  circumstances  may  pay  or  secure  the  claims  of  part  of  his 
creditors  to  the  exclusion  of  others.  All  his  property  may  be  given 
in  payment  or  security  to  one,  and  the  transaction  will  not  be  con- 
sidered fraudulent  or  void,  as  being  in  contravention  with  chapter 
seventy-seven  of  the  Revision,  relating  to  general  assignments. 

Fraudulent  conveyance:  proceeds  may  be  subjected.    Where 
the  property  which  was  the  subject  of  a  fraudulent  sale  cannot  be 
reached,  the  proceeds  thereof  will  be  held  subject  to  the  payment  of 
the  debts  of  the  fraudulent  vendor. 
Vol.  XXIV.— 83 
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Appeal  from  Lucas  District  Court. 

Tuesday,  April  14. 

This  is  an  equitable  proceeding,  under  chapter  127  of 
the  Revision,  to  subject  certain  property  and  choses  in 
action  of  defendant,  E.  K.  Gibbon,  to  a  judgment, 
recovered  against  him,  by  the  plaintiffs  herein,  in  the 
District  Court  of  Lucas  county,  for  $1,951.54,  and  $4.45 
costs,  April  30,  1862,  with  interest  at  ten  per  centum  per 
annum.  The  facts  of  the  case  are  sufficiently  stated  in 
the  opinion  of  the  court. 

Perry  <£  Townsend  for  the  plaintiffs. 

J.  W.  Wilkinson,  Strong  <&  Smyth  for  the  defendant. 

Beck,  J.  —  This  cause  turns  mainly,  it  not  entirely, 
upon  questions  of  fact.  It  is  not  necessary,  in  truth  it  is 
not  proper,  that  we  give  a  detailed  statement  of  the  facts 
and  the  reasons  for  our  decision,  which  would  cover 
many  pages  of  the  reports  and  be  of  no  benefit  as  a 
precedent  to  this  and  the  other  courts  of  the  State.  We 
will  only  attempt  such  a  statement  of  facts,  and  our  con- 
clusions therefrom,  that  our  decision  may  be  intelligible 
and  sufficient  to  guide  the  court  below  in  finally  settling 
the  rights  of  the  parties. 

In  February,  1862,  E.  K.  Gibbon  &  Co.  were  indebted 
to  Rindskopf,  Brothers  &  Co.,  $4,086.96;  to  Ziller  & 
Freidman,  $250;  to  R.  W.  Booth  &  Co.,  $400;  to  M.  E. 
Reeves  &  Co.,  $767.86 ;  to  plaintiffs,  S.  C.  Davis  &  Co.t 
and  to  ten  or  twelve  other  parties  (whose  names  and  tho 
amount  of  their  claims  it  is  not  necessary  to  state), — many 
of  whom  then  had,  or  afterward  received,  security,  either 
by  mortgage  of  real  estate,  or  by  deposit  of  notes  or  book 
accounts  as  collaterals.    About  that  time  an  agent  of 
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Rindskopf,  Bros.  &  Co.  visited  Chariton,  where  the  firm 
of  Gibbon  &  Co.  were  doing  business,  for  the  purpose  of 
collecting  or  securing  their  claim.  No  arrangement 
seems  to  have  been  perfected  between  the  debtor  and  the 
agent  of  the  creditors,  farther  than  a  promise  on  the  part 
of  Gibbon,  the  principal  business  man  of  the  firm,  that 
he  would  soon  visit  Cincinnati,  where  the  creditors 
resided,  and  effect  some  satisfactory  settlement.  The 
firm  of  Gibbon  &  Co.  had  a  stock  of  goods  in  Chariton, 
worth,  it  would  seem,  about  $4,000,  and  notes  and  book 
accounts,  the  value  of  which  is  not  shown.  Gibbon  had 
a  farm,  with  stock  jipon  it,  several  tracts  of  land  and 
some  other  property.  The  lands  were  mortgaged  to 
different  creditors.  It  appears,  that  both  the  firm  and 
the  individual  members  thereof  were  insolvent.  Gibbon 
went  to  Cincinnati  and  settled  with  Rindskopf,  Bros.  & 
Co.,  executed  notes  for  his  indebtedness,  and  mortgages 
upon  personal  property  on  his  farm,  to  secure  the  same, 
and  made  arrangements  for  the  delivery  of  collaterals  for 
the  same  purpose.  He  made  also  arrangements  with 
Ziller  &  Freidman,  R.  W.  Booth  &  Co.  and  M.  E.  Reeves 
&  Co.  (all  of  whom,  it  appears,  resided  at  Cincinnati),  to 
secure  their  respective  claims,  by  delivering  to  them  col- 
laterals. All  of  these  parties  appointed  J.  S.  Sheller 
(who  was  a  brother-inJaw,  and  cultivating  the  farm  of 
Gibbon,  under  a  contract  whereby  they  shared  the  profits 
thereof),  their  agent  ta  take  charge  of  the  property,  and 
recover  and  collect  the  claims  given  them  as  collaterals. 
Sheller,  as  it  appears  from  the  evidence,  owned  an  inter- 
est in  the  personal  property  mortgaged  to  Rindskopf, 
Bros.  &  Co. 

March  1, 1869,  Gibbon  &  C<x  sold  out  their  stock  of 
goods  to  Parvin,  a  nephew  of  Gibbon,  and  a  young  man 
without  means  or  experience  in  business,  for  $3,750, 
receiving  in  payment  eight  promissory  notes,  executed 
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by  Parvin,  without  interest,  and  falling  due  at  periods 
of  from  one  to  four  years  from  the  date  thereof.  These 
notes  Gibbon  tamed  over  to  Sheller  as  collaterals  upon 
the  aforesaid  claims  against  him,  and  also  to  secure 
Sheller  in  an  amount,  which  seems  not  to  be  .clearly  deter- 
mined by  the  evidence,  due  him  on  account  of  the  prop- 
erty given  to  secure  the  debt  to  Rindskopf  Bros.  &  Co., 
which  was  partly  owned  by  him,  or  in  which  he  had  an 
interest. 

It  cannot  be  determined  from  the  evidence,  whether 
these  notes  were  given  under  the  arrangement  made  with 
his  creditors  in  Cincinnati,  or  were  given  in  addition  to 
those  provided  for  under  that  arrangement.  Parvin  sold 
the  goods  in  August,  to  Palmer,  who  paid  therefor  $2,150 
cash,  and,  in  payment  for  the  balance  of  the  price  agreed 
on  for  the  goods,  conveyed  to  Parvin  certain  real  estate 
consisting  of  some  lots  in  Chariton. 

The  money  received  of  Palmer,  he  paid  upon  his  notes 
held  by  Sheller.  Sheller  applied  $1,500  of  this  money, 
on  his  claim  against  Gibbon,  and  the  balance  on  the 
claims  of  the  parties  for  whom  he  was  acting  as  agent. 

Cowls  held  a  judgment  against  Gibbon,  which  was  a 
lien  on  his  farm.  Hopkins,  a  defendant  in  this  suit,  pur- 
chased this  judgment,  and,  by  an  arrangement  with 
Parvin,  for  whom  Gibbon  acted  as  agent,  obtained  one 
of  the  lots  which  Palmer  had  conveyed  to  Parvin,  by 
guarantying  and  undertaking  to  pay  two  of  Parvin's 
notes  of  $500  each,  held  by  Sheller  as  agent  for  Gibbon's 
creditors.  This  lot  was  conveyed  to  Cowls  in  part  pay- 
ment for  the  judgment  against  Gibbon.  Subsequently, 
Hopkins  purchased  the  farm  at  sheriff's  sale. 

April  30, 1862,  plaintiffs  recovered  judgment  against 
the  firm  of  Gibbon  &  Co.  for  $1,951.94  with  interest,  at 
10  per  centnm  per  annum.    By  scire  facias  the  Individual 
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property  of  the  partners  was  made  liable  on  this  judg- 
ment.   v 

Plaintiffs  seek,  by  this  proceeding,  to  subject  to  their 
judgment  the  lots  which  Parvin  received  in  payment  for 
the  goods,  and  that  have  not  been  conveyed  by  him,  as 
well  as  all  tie  notes  and  property  received  by  Sheller, 
which  have  not  been  converted  into  money  and  paid  to 
the  creditors  of  Gibbon,  and  the  amount  due  from  Hop- 
kins on  account  of  his  guarantee  of  Parvin  5s  notes. 

The  case  was  submitted  to  the  District  Court  in  No- 
vember, 1865,  upon  an  agreement  that  it  should  be  decided 
in  vacation,  and  January  15,  1867,  a  decree  was  filed. 

By  this  decree  Sheller  is  required  to  deliver  to  a 
receiver  "  all  property,  notes,  moneys  and  credits  "  in  his 
hands,  and  received  from  Gibbon,  or  Gibbon  &  Co.,  and 
all  notes,  accounts  and  property  "  heretofore  held  by  him 
as  collateral  security  for  Rindskopf  Bros.  &  Co.,  and 
other  creditors  of  G.  W.  Gibbon  &  Co."  Sheller  is  also 
ordered  to  pay  to  the  receiver  $1,500,  received  on  Par- 
vin's  notes  and  applied  by  him  to  the  payment  of  his 
claim  against  Gibbon.  In  case  payment  thereof  was  not 
made  in  thirty  days  after  the  rendition  of  the  decree,  the 
order  is  to  have  the  effect  of  a  judgment  for  the  amount 
of  $1,500  in  favor  of  plaintiffs.  Judgment  is  rendered 
against  Hopkins  for  $1,270,  on  account  of  the  notes  to 
Parvin  guaranteed  by  him.  The  decree  also  orderB  the 
lots  owned  by  Parvin,  namely,  lots  2,  9,  10,  11, 12  and 
13  in  outlot  3  in  the  town  of  Chariton,  to  be  sold,  and 
the  proceeds  applied  to  the  payment,  pro  fanto,  of  plain t- 
iffs*  judgment. 

We  may  remark  right  here  that  the  relief  adjudged  to 
plaintiffs,  is  certainly  most  ample. 

They  recover  judgments  for  $2,770  against  the  two 
defendants,  Hopkins  and  Sheller,  and  at  the  same  time 
are  to  have  the  benefit  of  the  proceeds  of  the  lots  which. 
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the  only  evidence  concerning  their  value  shows,  were 
worth  in  1862,  $1,125,  besides  having  in  the  hands  of  a 
receiver  for  their  benefit  an  uncertain  amount  of  notes 
and  book  accounts.  Without  including  the  value  of  the 
notes  and  book  accounts,  they  are  likely  to  realize  some- 
thing like  $3,895,  on  their  judgment  against  Gibbon, 
which,  with  the  interest  added  to  the  date  of  the  decree, 
amounted  only  to  $2,870.  This  extraordinary  relief,  it 
may  also  be  remarked,  is  asked  for  and  given  in  this  pro- 
ceeding, which,  as  the  grounds  for  the  interference  of 
equity,  charges  that  the  creditors  who  obtained  security 
defrauded  plaintiffs  by  an  arrangement  with  Gibbon  & 
Co.,  whereby  the  property  of  the  firm  was  used  for  the 
payment  of  their  claims,  to  the  exclusion  of  other  credit- 
ors. It  is  a  forcible  illustration  of  the  moral  of  the 
familiar  fable,  that,  in  the  application  of  the  rules  of  jus- 
tice, a  man  will  arrive  at  very  different  conclusions  in  a 
case  where  his  ox  is  gored,  from  what  he  would,  in  one 
where  his  neighbor's  ox  suffers  from  his  own  unruly  bull. 

1.  Plaintiffs  claim  that  the  chattel  mortgages  to  Rind- 
skopf  Brothers  &  Co.,  and  the  surrender  of  collaterals  to 
Sheller  for  their  benefit  and  that  of  the  other  creditors, 
were  fraudulent,  and  as  to  them,  were  void,  because  the 
transactions  were  in  the  nature  of  an  assignment,  pre- 
ferring these  creditors  to  the  exclusion  of  plaintiffs  and 
others. 

2.  That  the  sale  of  the  stock  of  goods  to  Parvin  was 
fraudulent,  inasmuch  as  it  was  designed  to  hinder  and 
delay  creditors. 

3.  That  the  purchase  of  the  farm  by  Hopkins  was 
made  for  Gibbon's  benefit,  with  his  money,  and  Hopkins 
thereby  acquired  the  property  under  a  secret  trust  for 
Gibbon. 

4.  That  the  notes  guaranteed  by  Hopkins,  and  executed 
by  Parvin  in  payment  for  the  stock  of  goods,  should  be 
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made  subject  to  plaintiffs'  judgment,  as  well  as  all  other 
property  in  the  hands  of  Sheller. 

5.  That  Gibbon  &  Co.,  and  Gibbon,  owed  Sheller 
nothing,  and  that  therefore  the  money  applied  by  Sheller, 
as  he  claims,  in  payment  of  his  own  debt  against  Gibbon, 
was  a  fraud  against  plaintiffs,  and  that  Sheller  ought  to 
be  held  liable  to  them  for  the  amount  thereof. 

Without  entering  into  any  discussion  of  the  evidence, 
we  simply  announce  the  conclusions  at  which  we  arrive 
upon  the  above  points  made  by  plaintiffs,  after  a  very 
careful  consideration  of  the  evidence. 

I.  We  hold  that  the  transactions  whereby  property 
and  choses  in  action  were  given  by  E.  K.  Gibbon  &  Co. 
i.  AisioiniBHT  t°  secure  the  debts  owing  by  them  to  Eind- 

S^SSSs-  stopf  Brothers  &  Co.,  Ziller  &  Freidman,  K. 

preference..      W    jj^  &  ^  jj    £    jj^^  &  ^  ftnd 

Bheller,  were  in  good  faith,  certainly  not  with  fraudulent 
intent  on  the  part  of  the  creditors,  and  in  fact  no  such  in- 
tent on  the  part  of  Gibbon  is  established  by  the  evidence. 
Neither  can  these  transactions  be  considered  in  the  nature 
of  a  general  assignment,  and  void  because  certain  credit- 
ors are  thereby  preferred.  A  debtor,  in  insolvent  cir- 
cumstances, doubtless,  has  the  right  to  make  payment 
of  the  claims  of  part  of  his  creditors  to  the  exclusion  of 
others,  or  to  secure  the  claims  of  part  without  providing 
that  other  creditors  shall  participate  in  the  benefits  of 
the  security.  All  his  property  may  be  given  in  payment 
or  security  to  one  of  his  creditors,  and  the  transaction 
will  not  be  considered  fraudulent  or  void  because  in  con- 
travention of  the  provision  of  chapter  77  of  the  Revision, 
which  requires  all  general  assignments  made  in  contem- 
plation of  insolvency,  to  be  for  the  benefit  of  all  the 
creditors  of  the  insolvent  Fromme  v.  Jones,  13  Iowa, 
474 ;  Sampson  &  Powers  v.  Arnold,  19  id.  481. 

II.  We  are  of  the  opinion  that  the  sale  of  the  stock  of 
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goods  by  Gibbon  to  Parvin  was  fraudulent  as  to  cred- 

s.  fbaudu-      itors  of  Gibbon  &  Co.,  but  there  is  no  evi- 

XciuJro^"  dence  whatever  that  any  of  the  creditors  of 

•tttyecSST      Gibbon,  or  Gibbon  &  Co.,  who  are  defendants 

in  this  suit,  in  any  manner  participated  in  that  fraud. 

The  notes  given  in  payment  for  the  goods  by  Parvin, 

and  the  lots  given  in  payment  by  Palmer  to  Parvin  for 

the  same  property,  ought  to  be  applied  in  payment  of 

Gifcibon  &  Co.'s  debts.     Inasmuch  as  the  property,  which 

•  was  the  subject  of  the  fraudulent  sale,  cannot  be  reached, 

•   «we  think  it  is  proper  to  hold  the  proceeds  of  the  same 

-  subject  to  the  payment  of  these  debts.    But  it  appears 

that  the  notes  given  by  Parvin  to  Gibbon  have  been 

givto  .by  him  as  security  to  his  creditors,  who  are  defend- 

_  atits  herein,  and  others  intended  to  be  secured,  and  were 

held  by  Sheller  for  that  purpose.    We  gather  from  the 

record  that  they  have  probably  passed  into  the  hands  of 

a  receiver  under  an  order  of  the  court  below.    We  are 

of  the  opinion  that  these  creditors  have  a  right  and 

equity  to  these  notes  superior  to  the  claim  acquired  by 

plaintiffs  by  the  proceedings  in  this  suit. 

III.  We  find  no  evidence  to  sustain  the  allegations  of 
fraud  on  the  part  of  Hopkins,  in  the  purchase  of  Gibbon's 
farm. 

IV.  We  hold  that  the  notes  of  Parvin,  guaranteed  by 
Hopkins,  and  the  other  notes,  accounts  and  property  in 
Shelter's  hands,  should  be  first  applied  to  the  payment 
of  the  debts  of  the  several  creditors  of  Gibbon  &  Co., 
and  Gibbon,  intended  to  be  secured,  viz.:  Rindskopf 
Bros.  &  Co,  Ziller  &  Freidman,  Booth  &  Co.,  Reeves 
&  Co.,  and  also  the  claim  of  Sheller,  in  case  it  be 
established  as  herein  after  directed.  We  are  unable  to 
determine  clearly  what  specific  property  was  intended 
for  the  security  or  payment  of  the  particular  claims  of 
each  of  the  above  named  creditors,  neither  are  we  able 
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to  determine  satisfactorily,  whether  Gibbon  was,  in  fact, 
indebted  to  Sheller,  or  the  amount  of  his  indebtedness. 
If  such  indebtedness,  in  fact,  existed,  Sheller  had  the 
right  to  apply  the  money  received  of  Parvin,  as  he  did, 
in  payment  of  his  claim  against  Gibbons  or  Gibbon  & 
Co.,  and  he  has  a  right  to  his  equitable  proportion  of 
the  balance  of  the  property,  which  was  transferred  to 
him  for  securing  the  creditors  of  Gibbon  &  Co.,  he  being 
among  the  number.  ^^v^* 

The  notes,  book  accounts  and  other  propert; 
ferred  to  Sheller  by  Gibbon  &  Co.,  for  securing  or 
the  creditors  above  named,  should  be  applied 
purpose,  each  creditor  to  receive  the  proceed) 
specific  property  intended  to  be  applied  to  hii 
Any  surplus,  remaining  after  the  payment  of  his 
should  be  applied  to  the  debt  of  Davis  &  Co.,  plaintiffs, 

In  case  it  should  be  found  that  the  property  was  trans- 
ferred to  Sheller  to  pay  all  of  the  claims  generally,  then 
only  the  surplus  to  be  paid  to  plaintiffs,  after  all  the  other 
debts  are  paid.  These  facts,  as  well  as  the  amount  of  the 
indebtedness,  if  any,  from  Gibbon  &  Co.  to  Sheller, 
must  be  determined  upon  a  new  trial.  In  case  no  indebt- 
edness is  found  to  Sheller,  of  course  he  will  be  allowed 
no  part  of  the  proceeds  of  said  property. 

The  lots  in  the  town  of  Chariton  attached  in  this  pro- 
ceeding, the  title  of  which  is  in  Parvin,  should  be  subject 
to  the  debt  of  Gibbon  &  Co.  to  plaintiffs. 

The  cause  is  reversed  and  remanded,  with  directions 
that  a  new  trial  be  had  upon  the  question  of  Gibbon  or 
Gibbon  &  Co's  indebtedness  to  Sheller,  and  the  further 
question  as  to  the  application  of  specific  property  upon 
the  respective  claims  of  the  different  creditors.  The 
other  questions  in  the  case,  being  determined  by  this 
decree,  will  not  be  retried. 

The  court  will   provide  for  the  appointment  of  a 
Vol.  XXIV.r-84 
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receiver  who  will  give  security  in  an  amount  to  be  deter- 
mined by  the  court  below,  and  who  will  receive  said 
property  and  convert  the  same  into  money  and  apply 
the  proceeds  in  payment  of  the  several  creditors,  in  the 
manner  to  be  determined  by  the  decree,  which  will  also 
direct  the  sale  of  said  lots,  and  the  application  of  the 
proceeds  thereof  as  herein  directed.  In  all  respects  the 
docree  of  the  District  Court  will  conform  to  this  opinion. 

Reversed. 
July  23,  1868. 

A  petition  for  rehearing  being  filed,  and  considered 
per  curiam,  the  opinion  in  this  case  is  modified  to  this 
extent :  "  The  lots  in  the  town  of  Chariton,  attached  in 
this  proceeding,  the  title  to  which  is  in  Parvin,  should  be 
subject  to  the  debt  of  Gibbon  &  Co.  to  plaintiffs,"  sub- 
ject, however,  to  any  right  or  equity  which  the  holders 
of  the  notes  of  Parvin  may  have,  to  subject  the  same  to 
the  payment  of  said  notes  by  virtue  of  a  vendor's  lien,  or 
other  equity  pertaining  thereto,  and  in  no  event  shall 
Parvin  be  liable  for  the  payment  of  his  notes,  except  for? 
such  (if  any)  balance  remaining  due  thereon,  over  and 
above  the  amount  realized  upon  the  sale  of  said  lots  under 
the  vendor's  lien  or  otherwise.  The  petition  for  a  re- 
hearing is  overruled. 


Clark  v.  The  Boabd  of  DntscnoBS,  etc. 

L  Per  Cole,  J.,  Dillon,  Ch.  J.,  and  Beck,  J.,  con- 
curring. 

1.  Mandamus  i  discretion  :  school  boabd.  Where  a  discretion  is  left 
to  a  board  of  school  directors,  it  cannot  be  controlled  by  mandamus, 
though  the  discretion  be  unwisely  exercised. 
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2.  Schools  I  COLORED  CHILDREN :  DISCRETION  OF  DISTRICT  BOARD.  Th* 

Constitution  and  statutes  in  force  effectuating  it  (Const,  art.  9,  §  12 ; 
Rev.  %  2023,  et  $eq.;  Laws  of  1862,  ch.  192,  §  12;  Laws  of  1866,  ch. 
148,  §  3)  provide  for  the  education  of  all  the  youths  of  the  State, 
without  distinction  of  color ;  and  the  board  of  directors  have  no  dis- 
•  cretionary  power  to  require  colored  children  to  attend  a  separate 
school.  They  may  exercise  a  uniform  discretion,  operative  upon  all, 
as  to  the  residence  or  qualification  of  children  to  entitle  them  to  ad- 
mission to  each  particular  school,  but  they  cannot  deny  a  youth 
admission  to  any  particular  school,  because  of  his  color,  nationality, 
religion,  or  the  like. 

II.  Per  Wright,  J.,  dissenting. 

& While  the  Constitution  and  laws  provide  for  the  education  of 

ail  the  youths  of  the  State,  without  distinction  of  color,  by  a  system 
of  common  schools,  the  board  of  directors  have  a  discretion  in  arrang- 
ing the  schools,  and  directing  where  the  children  shall  attend ;  and 
in  the  exercise  of  this  discretion  they  may  provide,  if  deemed  promo- 
tive of  the  welfare,  and  for  the  best  interests,  of  the  schools,  a  separate 
school  for  colored  children,  provided  they  are  kept  within  the  proper 
districts,  and  have  furnished  to  them  the  necessary  and  suitable 
instruction  furnished  other  children.  The  equality  contemplated  by 
the  Constitution  and  laws  is  preserved  if  equal  school  privileges  be 
thus  furnished,  and  is  in  no  sense  disturbed  by  the  exercise  of  such 
discretion  on  the  part  of  the  board. 

Appeal  from  Muscatine  District  Court. 
Tue8dat,  April  14. 

Mandamus. — The  petition  sets  forth,  that  plaintiff, 
Susan  B.  Clark,  was  born  in  the  city  of  Muscatine,  and 
has  continued  to  reside  therein  up  to  the  present  time ; 
that  she  is  now  twelve  years  of  age,  and  sues  by  her  next 
friend,  her  father,  Alexander  Clark,  who  is  a  resident  free- 
holder and  tax  payer  in  the  said  city  of  Muscatine,  and 
has  been  for  many  years  past ;  that  said  city  of  Muscatine 
is  an  independent  school-district,  and  the  defendants, 
the  board  of  directors,  have  established  and  maintained 
schools  in  said  independent  district;  that  one  of  said 
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schools  is  designated  as  "  Grammar  School  No.  2,"  and 
plaintiff  resides  in  the  neighborhood  thereof,  and  within 
that  portion  of  said  district  from  which  resident  youths  of 
the  requisite  age  attend  said  school,  and  that  she  is  duly 
qualified  for  admission  into  said  grammar  school,  as  ft 
pupil ;  that  it  is  the  duty  of  said  board,  resulting  from 
their  office,  to  so  admit  her ;  that,  on  the  10th  day  of 
September,  1867,  said  school  being  in  session,  she  pre- 
sented herself,  and  demanded  to  be  received  therein  as  a 
scholar  under  the  common  school  law ;  that  said  defend- 
ants refused  to  admit  or  receive  her  as  a  pupil,  but  ille- 
gally excluded  her  therefrom.  She  asks  for  a  mandamus 
to  compel  the  defendants  to  so  admit  her. 

The  answer,  in  effect,  admits  the  statements  of  the 
petition  as  to  plaintiff's  birth,  residence,  age,  application 
for  admission,  their  refusal  to  admit  her,  etc.  The 
defendants  then  aver,  that  the  plaintiff  is  of  negro 
extraction  and  belongs  to  the  "  colored  race ; "  that  since 
the  organization  of  said  school-district  there  has  been, 
and  they  have  now,  therein,  and  had,  when  plaintiff 
applied  for  admission,  a  separate  school  for  colored 
children,  in  a  comfortable  building,  with  proper  furni- 
ture and  provided  with  a  competent  teacher;  that 
plaintiff  had  attended  said  school  for  colored  children 
up  to  the  time  she  demanded  admission  to  the  grammar 
school ;  that,  before  this  suit  was  brought,  they  proposed 
to  the  plaintiff's  father  to  create  a  grammar  class  in  said 
colored  school,  for  the  instruction  of  the  plaintiff,  and  to 
put  in  charge  thereof  a  competent  teacher;  that  public 
sentiment  in  said  independent  district  is  opposed  to  the 
intermingling  of  white  and  colored  children  in  the  same 
schools,  and  the  best  interests  of  both  races  require  them 
to  be  educated  in  separate  schools.  The  defendants  also 
set  up,  that,  by  the  power  to  establish  additional  schools, 
etc.,  and  the  discretionary  power  in*  relation  thereto,  given 
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them  by  the  school  law,  they  had  and  have  the  right  to 
require  the  colored  children  to  attend  snch  separate 
school. 

To  this  answer  the  plaintiff  demurred,  in  substance, 
because  the  same  constituted  no  defense  to  plaintiff's 
claim.  The  District  Court  sustained  the  demurrer,  and 
the  defendants  appeal. 

The  counsel  for  the  respective  parties  agree,  that  the 
question  presented  by  the  record,  and  the  point  upon 
which  the  determination  must  rest,  and  upon  which  they 
wish  a  decision  of  the  court,  is,  whether  the  board  of 
directors  of  a  school-district  has  the  right  to  require 
colored  children  to  attend  a  separate  school. 

William  F.  Brannon  for  the  appellants. 

Richman  <fe  Carskadden  and  Henry  &  Connor  for  the 
appellee. 

Cole,  J.  —  In  view  of  the  principle  of  equal  rights  to 
all,  upon  which  our  government  is  founded,  it  would 
i.  xatoaiius:  seem  necessary,  in  order  to  justify  a  denial  of 
school  board,  such  equality  of  right  to  any  one,  that  some 
express  sovereign  authority  for  such  denial  should  be 
shown. 

But  it  is  claimed,  that,  since  the  board  of  directors  are 
authorized  and  empowered  to  have  as  many  schools  in 
their  district  township  as  they  may  deem  proper,  and 
are  charged  with  a  discretion  in  their  control  and  man- 
agement, they  may,  therefore,  establish  schools  for 
colored  children,  and  require  such  to  attend  them,  or 
none.  And,  in  this  particular  case,  the  fact,  that  public 
sentiment  is  opposed  to  the  intermingling  of  white  and 
colored  children  in  the  same  schools,  is  presented  as  a 
justification  for  the  exercise  of  the  discretion  in  the 
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establishing  and  maintaining  of  a  separate  school  for  the 
colored  children.  Whether  such  a  public  sentiment 
would  amount  to  a  justification  or  not,  it  is  not  necessary 
to  now  inquire ;  for,  if  the  board  of  directors  have  a  dis- 
cretion in  that  particular  matter,  their  discretion  cannot 
be  controlled  by  mandamus,  whether  they  have  exercised 
it  wisely  or  unwisely  (Kov.  §  3763). 

To  determine  whether  the  right  claimed  by  plaintiff  is 
a  clear  and  absolute  legal  right,  or  one  dependent  upon 
the  discretion  of  the  board  of  directors,  we  must  look  to 
the  statute.  And  we  can  the  more  unmistakably  construe 
the  statute  when  we  examine  it  in  the  light  of  the  legis- 
lative history  in  relation  to  the  same  subject-matter. 

Our  first  State  Constitution  was  adopted  in  1846.  At 
the  first  session  of  the  general  assembly  of  the  State,  a 
2  schools-  *aw  on  ^e  BUbject  of  common  schools  was 
wi7di«ild~  passed,  in  which  it  was  enacted  that  the 
tion.  "school  shall  be  open  and  free  alike  to  all 

white  persons  in  the  district  between  the  ages  of  five  and 
twenty-one  years."    *    *    *     Laws  of  1846,  ch.  99,  §  6. 

In  1848,  at  the  second  regular  session  of  the  general 
assembly,  an  act  was  passed  to  "  establish  a  system  of 
common  schools,"  and  by  which  all  other  acts  were 
repealed  ;  by  this  act  it  was  provided  that  the  secretary 
of  the  district  should  "  take  and  keep  on  record  a  list  of 
the  names  of  all  the  white  persons  in  the  district  between 
the  ages  of  five  and  twenty-one  years,  and  shall  deliver  a 
copy  of  the  same  to  the  principal  teacher,"  etc.  LawB  of 
1848,  ch.  80,  §  51. 

By  the  Code  of  1851,  the  provisions  of  the  last  men- 
tioned law  were  re-enacted.  Code  of  1851,  §  1127.  And 
ovided  by  the  Code  of  1851,  that  "  all  real 
property  of  blacks  and  mulattos  in  this 
i  exempt  from  taxation  for  school  purposes." 
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By  the  new  Constitution,  which  was  adopted  in  1857, 
the  educational  interests  of  the  State,  including  common 
schools,  were  placed  under  the  management  of  a  board 
of  education.  The  general  assembly  was,  however, 
clothed  with  the.  power  to  abolish  or  reorganize  said 
board  of  education,  after  the  year  1863.  This  power  was 
exercised  and  the  board  of  education  was  abolished  by 
act  approved  March  19,  1864,  Laws  of  1864,  ch.  52,  §  1. 
It  was  also  provided  by  the  new  Constitution,  article  9. 
"  §  12.  The  board  of  education  shall  provide  for  the  edu- 
cation of  all  the  youths  of  the  State,  through  a  system  of 
common  schools."    *    *    * 

By  an  act  of  the  seventh  general  assembly,  entitled 
"  An  act  for  the  public  instruction  of  the  State  of  Iowa," 
approved  March  12,  1858,  it  was  provided  that  the  dis- 
trict board  of  directors  "  shall  provide  for  the  education 
of  the  colored  youths  in  separate  schools,  except  in  cases 
where,  by  the  unanimous  consent  of  the  persons  sending 
to  the  school  in  the  sub-district,  they  may  be  permitted  to 
attend  with  the  white  youths."  Laws  of  1858,  ch.  52,  § 
30,  subdivision  4.  This  act  was,  however,  declared  un- 
constitutional in  December,  1858,  by  the  Supreme  Court, 
because  the  power  to  provide  a  system  of  education  was 
given  by  the  Constitution  to  the  board  of  education,  and 
could  not  be  primarily  exercised  by  the  general  assembly. 
The  District,  etc.,  v.  The  City  of  Dubuque,  7  Iowa,  262. 

Afterward,  the  board  of  education  passed  an  act  to 
provide  a  system  of  common  schools,  etc.,  which  was 
amended  by  the  general  assembly  and  took  effect  March 
1, 1860.  By  this  act  it  was  provided,  that  "  in  each  sub- 
district  there  shall  be  taught  one  or  more  schools  for  the 
instruction  of  youth  between  the  ages  of  five  and  twenty- 
one  years."  *  *  *  No  exemption  from  taxation  of 
the  property  of  colored  persons  is  made  by  this  act. 
Bev.  of  1860,  §  2023  et  seq.    By  section  three  of  the  act, 
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it  is  provided,  that  "  scholars  residing  in  one  district  may 
attend  school  in  another/9  etc. ;  and  by  section  thirty-one 
it  is  made  the  duty  of  the  director  in  each  sub-district  to 
make  and  keep  on  record  a  list  of  the  names  of  all  heads 
of  families  in  the  sub-district,  and  the  number  of  children 
in  each  family  between  the  ages  of  five  and  twenty-one 
years,  distinguishing  males  from  females,  and  to  report 
the  same,  etc. 

By  an  act  to  amend  and  consolidate  the  school  laws 
approved  April  8,  1862,  it  is  provided,  that "  in  each 
sub-district  there  shall  be  taught  one  or  more  schools  for 
the  instruction  of  youth  between  the  ages  of  five  and 
twenty-one  years."  *  *  *  Laws  of  1862,  ch.  172, 
§12.  Independent  districts  are  governed  by  the  same 
laws  as  district  townships.  Section  89. 

By  an  amendment  of  section  twelve  of  the  last  named 
act,  the  amendment  being  approved  April  3,  1866,  the 
same  language  as  to  "  the  instruction  of  youth  between 
the  ages  of  five  and  twenty-one  years,"  is  retained  and 
re-enacted.  Laws  of  1866,  ch.  143,  §  3.  And  it  may  be 
remarked,  in  the  conclusion  of  this  summary  of  legislation, 
that,  since  the  act  of  March  12, 1858,  there  has  been  no 
mention  of,  or  discrimination  in  regard  to,  color,  made. 

From  the  foregoing  synopsis  of  the  legislation  of  the 
State,  it  will  be  seen  that  there  have  been  three  distinct 
phases  of  legislative  sentiment,  or  sovereign  will,  upon 
the  subject  under  discussion :  First,  the  total  exclusion 
of  colored  children  from  our  common  schools.  This  dark 
phase  is  somewhat  illumined  by  the  justice  which  mani- 
fested itself  in  the  exemption  of  the  property  of  colored 
persons  from  taxation  for  school  purposes.  Second,  the 
allowance  of  uncertain,  and  in  practice  (owing  to  the 
small  number  of  colored  children  in  any  school-district) 
very  limited  and  inferior  common  school  privileges, 
dependent  upon  the  unanimous  consent  of  the  persons 
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sending  to  the  school.  Third,  the  allowance  of  equal 
common  school  privileges  to  all. 

The  rights  of  this  plaintiff  must,  of  course,  be  mea- 
sured by,  and  determined  under,  the  law  now  in  force. 
That  law  does  not,  in  terms,  deny  to  the  board  of  school 
directors  the  right  to  exercise  their  discretion  in  relation 
to  establishing  and  maintaining  separate  schools  for 
colored  children.  But  it  does,  in  effect,  deny  such  dis- 
cretion. The  legislature,  in  its  prior  enactments,  have 
denied  any  discretion  to  the  board  of  directors,  by  declar- 
ing its  sovereign  will  in  relation  to  the  rights  of  colored 
children.  This  declaration  of  the  sovereign  will,  of 
course,  excluded  the  exercise  of  any  discretion  in  relation 
to  the  same  matter,  by  the  inferior  authority — the  board 
of  directors.  The  legislature,  by  enacting,  as  it  did  in 
184&  et  seq,  that  the  common  "schools"  shall  be  open 
and  free  alike  to  all  white  children,  as  effectually  excluded 
colored  children,  as  if  it  had  expressly  enacted  that  they 
shoAld  be  excluded — and  this,  under  the  rule  of  con- 
struction that  e&pressio  univs  exdusio  alterius.  Under 
these  laws,  it  is  clear  that  the  board  of  directors  had  no 
discretion  intrusted  to  them  to  admit  colored  children 
into  the  common  schools  or  to  establish  separate  schools 
for  them. 

When  the  legislature  enacted,  as  it  did  in  1858,  that 
colored  children  should  be  admitted  to  the  common 
schools  only  upon  the  "  unanimous  consent  of  the  persons 
sending  to  the  school,"  and,  in  case  such  consent  was  not 
given,  then  the  education  of  colored  youth  should  be 
provided  for  in  separate  schools,  all  discretion  in  relation 
to  that  matter  was  effectually  denied  to  the  board  of 
school  directors.  And  it  would  not  have  been  compe- 
tent for  the  board  of  directors,  in  their  discretion,  to 
have  admitted  colored  children  to  the  common  schools, 
Vol.  XXIV.— 35 
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without  the  unanimous  consent  of  the  persons  sending  to 
the  school. 

Now,  under  our  Constitution,  which  declares  that  pro- 
vision shall  be  made  "  for  the  education  of  all  the  youths 
of  the  State  through  a  system  of  common  schools,"  which 
constitutional  declaration  has  been  effectuated  by  enact- 
ments providing  for  the  "instruction  of  youth  between 
the  ages  of  five  and  twenty-one  years,"  without  regard 
to  color  or  nationality,  is  it  not  equally  clear  that  all 
discretion  is  denied  to  the  board  of  school  directors  as  to 
what  youths  shall  be  admitted  ?  It  seems  to  us  that  the 
proposition  is  too  clear  to  admit  of  question. 

To  re-state  the  whole  matter  succinctly,  it  is  this :  If 
the  legislature  have,  by  first  denying  admission  of  colored 
children  to  common  schools,  and  then  by  admitting  them 
only  upon  unanimous  consent,  denied  all  discretion  to 
the  school  board  as  to  the  admission  of  colored  children, 
such  discretion  is  equally  denied  when  the  legislature 
have  declared,  pursuant  to  a  constitutional  requirement, 
that  all  the  youths  of  the  State  shall  be  admitted  to  the 
common  schools. 

We  conclude,  therefore,  that  the  law  makes  no  distinc- 
tion whatever,  as  to  the  right  of  children  between  the 
ages  of  five  and  twenty-one  years,  to  attend  the  common 
schools,  and  that  there  is  no  discretion  left  with,  or  given 
to,  the  board  of  school  directors,  to  make  any  distinction 
.in  regard  to  children  within  the  specified  ages. 

But  there  is  a  claim  made  in  the  answer,  that  the  num- 
ber of  children  within  the  independent  school-district,  of 
which  the  defendants  are  directors,  require  the  establish- 
ing and  maintaining  of  several  schools  therein,  and  that 
there  are  several  schools  maintained  by  them  to  meet  the 
wants  of  the  district.  And  upon  this  state  of  case  it  is 
claimed,  that  the  board  of  directors  may  exercise  a  discre- 
tion as  to  which  of  the  several  schools  any  youth  therein 
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shall  attend,  and  that,  under  this  right  of  discretion,  the 
board  of  directors  were  justified  in  requiring  the  plaintiff 
to  attend  the  colored  school. 

That  the  board  of  directors  is  clothed  with  certain  dis- 
cretionary powers  as  to  the  establishment,  maintenance 
and  management  of  schools  within  its  district  cannot  be 
denied.  Doubtless  the  board  may,  in  its  discretion,  fix 
the  boundaries  within  which  children  must  reside,,  in 
order  to  be  entitled  to  admission  to  a  certain  school ;  or 
may  fix  the  grade  of  each  school,  and  require  certain 
qualifications,  or  proficiency  in  studies,  or  the  like,  before 
any  pupil  shall  be  entitled  to  admission  therein. 

But  this  discretion  is  limited  by  the  line  which  fixes 
the  equality  of  right  in  all  the  youths  between  the  ages 
of  five  and  twenty-one  years.  No  discretion  which  dis- 
turbs that  equality  can  be  exercised ;  for  the  exercise  of 
such  a  discretion  would  be  a  violation  of  the  law,  which 
expressly  gives  the  same  rights  to  all  the  youths.  There- 
fore, it  is  not  competent  for  the  board  of  directors  to 
require  the  children  of  Irish  parents  to  attend  one  school, 
and  the  children  of  German  parents  another ;  the  children 
of  catholic  parents  to  attend  one  school,  and  the  children 
of  protestant  parents  another.  And  if  it  should  so  hap- 
pen, that  there  be  one  or  more  poorly  clad  or  ragged 
children  in  the  district,  and  public  sentiment  was  opposed 
to  the  intermingling  of  such  with  the  well  dressed  youths 
of  the  district,  in  the  same  school,  it  would  not  be  compe- 
tent for  the  board  of  directors,  in  their  discretion,  to 
pander  to  such  false  public  sentiment,  and  require  the 
poorly  clothed  children  to  attend  a  separate  school. 

The  term  "  colored  race  "  is  but  another  designation, 
and  in  this  country  but  a  synonym  for  African.  Now,  it 
is  very  clear,  that,  if  the  board  of  directors  are  clothed 
with  a  discretion  to  exclude  African  children  from  our 
common  schools,  and  require  them  to  attend  (if  at  all)  a 
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school  composed  wholly  of  children  of  that  nationality, 
they  would  have  the  same  power  and  right  to  exclude 
German  children  from  our  common  schools,  require  them 
to  attend  (if  at  all)  a  school  composed  wholly  of  children 
of  that  nationality,  and  so  of  Irish,  French,  English  and 
other  nationalities,  which  together  constitute  the  Amer- 
ican, and  which  it  is  the  tendency  of  our  institutions  and 
policy  of  the  government  to  organize  into  one  harmo- 
nious people,  with  a  common  country  and  stimulated 
with  the  common  purpose  to  perpetuatfe  and  spread  our 
.  free  institutions  for  the  development,  elevation  and  hap- 
piness of  mankind. 

If  the  words  "  colored  race  "  be  stricken  from  the  answer 
"aud  the  word  "  English,"  "  Irish,"  or  "  German,"  inserted 
in  their  place,  it  would  present  precisely  the  same  princi- 
ple for  our  determination  as  is  now  presented.  It  would 
only  apply  to  a  different  race.  Our  statute  does  not, 
either  in  letter  or  in  spirit,  recognize  or  justify  any  such 
distinction  or  limitations  of  right  or  privilege  on  account 
of  nationality.  For  the  courts  to  sustain  a  board  of 
school  directors  or  other  subordinate  board  or  officer  in 
limiting  the  rights  and  privileges  of  persons  by  reason  of 
their  nationality,  would  be  to  sanction  a  plain  violation 
of  the  spirit  of  our  laws  not  only,  but  would  tend  to  per- 
petuate the  national  differences  of  our  people  and  stimu- 
late a  constant  strife,  if  not  a  war  of  races. 

Our  statute  has  expressed  the  sovereign  will,  that  all 
the  youths  of  the  State  between  the  ages  of  five  and 
twenty-one  years  shall  be  entitled  to  the  privileges  and 
benefits  of  our  common  schools,  and  it  is  not  competent 
for  the  board  of  directors  to  resist  that  sovereign  will  and 
declare,  that,  since  "  public  sentiment  in  their  district  is 
opposed  to  the  intermingling  of  the  white  and  colored 
children  in  the  same  school,"  they  will  deny  equal  privi- 
leges to  some  of  the  youths. 
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In  other  words,  all  the  youths  are  equal  bef 
and  there  is  no  discretion  vested  in  the  board 
or  elsewhere,  to  interfere  with  or  disturb  th 
The  board  of  directors  may  exercise  a  unifon 
equally  operative  upon  all,  as  to  the  residence 
cations,  or  freedom  from  contagious  disease, 
of  children,  to  entitle  them  to  admission  to  e 
lar  school ;  but  the  board  cannot,  in  their  d 
otherwise,  deny  a  youth  admission  to  anj 
school  because  of  his  or  her  nationality,  rel 
clothing  or  the  like. 

Therefore,  since  it  appears  that  the  plaint 
proper  age,  resides  within  the  boundary  ar 
the  qualifications  requisite  for  admission  t< 
School  No.  2,  "  and  has  "  (as  stated  in  her  p* 
no  wise  forfeited  her  right "  to  admission  ther 
that  the  defendants  wrongfully  refused  her 
It  was  the  clear  legal  duty  of  the  board  < 
resulting  from  their  said  office,  to  admit  the 
said  school,  and  to  equal  privileges  with  the  < 
therein.  The  District  Court  did  not  err  in 
mandamus  peremptory. 


Wright,  J.,  dissentmg. —  The  language  of 
that,  when  a  discretion  is  left  to  an  inferior  t 
writ  of  mandamus  can  only  compel  it  to  act, 
cannot  control  this  discretion  (Rev.  §  2763) 
recognition  of  the  rule  as  it  stood  at  commor 
duty  to  be  performed  must  be  imperative,  no 
ary.  Rex  v.  Hughes,  3  A.  &  E.  429 ;  Same 
sioner,  4  id.  297;  Tapping  on  Mand.  13  and  1 
cited;  United  States  v.  Dubuque  Co.,  Mor. 
v.  Temple,  4  Iowa,  179.  So,  also,  the  same  < 
that  the  writ  will  not  issue  when  the  discretic 
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exercised,  and  no  ground  appears  that  it  has  been  done 
wrongfully.  Nor  will  it,  when  the  discretion  has  been 
exercised  in  accordance  with  reasonable  rules  and  prac- 
tice. Rex  v.  Flochnold  Indosure,  2  Chitty,  251 ;  Rex  v. 
Lancashire,  7  B.  &  C.  691 ;  Tapping  on  Mand.  14. 

In  this  case  it  fairly  appears  from  the  answer,  that  the 
child  Susan  resided  with  her  father  in  the  particular  sub- 
division of  the  district  which  entitled  her  to  attend  this 
grammar  school,  and  that  the  directors  determined  that 
she  should  attend  the  colored  school,  outside  this  sub- 
division. I  also  gather  from  the  answer,  that,  at  the 
time  she  applied  to  be  admitted  to  this  school,  there  was 
no  grammar  department  organized  in  the  school  to  which 
they  determined  to  send  her,  but  that  they  proposed, 
before  suit  brought,  to  create  the  same  for  the  instruction 
of  this  scholar,  and  to  put  in  charge  thereof  a  competent 
teacher. 

Now,  if  the  foregoing  opinion  had  placed  the  affirm- 
ance of  the  case  upon  the  ground  that  it  was  the  right 
of  the  scholar,  if  she,  or  her  parent  for  her,  so  elected, 
to  attend  the  school  provided  for  scholars  in  the  sub- 
division where  she  resided,  and  that  it  was  the  duty  of 
the  board  to  admit  her  to  the  same,  I  should  have  been 
content.  So  too,  I  should  have  no  hesitation  in  holding, 
that,  if  the  scholar  was  so  far  advanced  that  she  could 
not  receive  proper  instruction  in  the  colored  school,  and 
such  instruction  was  not  furnished  her  there,  she  could 
demand  admission  to  the  school  from  which  she  was  ex- 
cluded. And  I  incline  to  the  belief  that  the  duty  to 
thus  admit  could  not  be  excused  or  avoided  by  a  mere- 
offer  to  organize  the  department,  as  stated  in  the  answer. 
If  it  was  not  organized,  she,  at  least,  had  a  right'  to 
instruction  in  the  other*  school,  until  there  was  an  actual 
present  ability  to  instruct  in  the  other.  For  the  perform- 
ance of  a  duty  cannot  be  avoided,  by  a  mere  offer  tot  do 
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something  which  may  or  may  not  be  performed,  where, 
pending  such  proposed  performance,  the  rights  of  the 
petitioner  are  absolute. 

Upon  either  of  these  grounds,  I  repeat,  I  could  have 
concurred  in  the  opinion  affirming  this  judgment.  And 
having  said  this  much,  I  have  only  to  add,  that,  while 
the  Constitution  provides  for  the  education  of  ail  the 
youths  of  the  State,  by  a  system  of  common  schools,  and 
while,  without  regard  to  color,  the  legislature  has  pro- 
vided, in  obedience  to  the  Constitution,  for  this  instruc- 
tion, I  am  not  prepared  to  admit  that  the  school  directors 
have  no  discretion  in  arranging  the  schools,  nor  that  they 
cannot  direct  where  the  children  shall  attend  school,  pro- 
vided, of  course,  they  are  kept  within  their  proper  dis- 
tricts, and  have  furnished  to  them  the  necessary  and 
proper  instruction.  I  concede  that  the  law  makes  no 
distinction  as  to  the  rights  of  children  between  the  ages 
of  five  and  twenty-one.  All  have  a  right  to  attend  the 
common  schools.  And  this  is  what  the  Constitution 
intended  to  secure.  This  right,  the  directors  in  this  case 
recognized.  The  rule  adopted  by  them  was  reasonable, 
and  I  cannot  admit  that  the  refusal  to  admit  this  scholar 
into  this  particular  school  was  so  wrongful  as  that  the 
courts  should  interfere  by  mandamus.  If  she  was  allowed 
to  attend  a  school  in  the  proper  district,  having  the  suit- 
able instruction  furnished  to  others,  then  I  know  of  no 
principle  upon  which  she  can  complain.  It  is  not  for 
the  child  nor  the  parent  to  control  in  these  matters,  but, 
in  my  opinion,  the  very  integrity  of  our  deservedly  pop- 
ular school  system  depends  upon  leaving  such  questions 
to  the  board. 

There  is  no  absolute  legal  right  in  a  colored  child  to 
attend  a  white  school  rather  than  one  made  up  of  children 
of  African  descent ;  just  as  there  is  no  such  right  in  a 
white  child  to  attend  a  colored  school.     The  school  offi- 
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cers,  in  my  opinion,  are  the  appropriate  judges  in  these 
matters.  And,  when  they,  to  the  extent  of  the  means  at 
their  command,  furnish  to  all  alike  the  instruction  con- 
templated by  thG  Constitution  and  law,  I  would  not 
compel  them  to  admit  the  scholars  into  one  rather  than 
another  school  of  the  district. 

If,  in  their  opinion,  the  best  interests  of  the  schools 
require  that  particular  families  should  be  kept  together, 
or  should  be  separated ;  if  they  believe  that  scholars  will 
more  rapidly  advance,  and  the  harmony  and  welfare  of 
the  schools  be  promoted  by  having  this  child  under  this 
instruction,  and  that  one  under  another ;  if,  because  of  the 
actual  condition  of  public  sentiment  for  the  time  being, 
they  deem  it  more  advisable,  and,  in  the  exercise  of  a 
sound  discretion,  direct  that  colored  children  shall  bo 
taught  by  themselves;  or,  on  the  other  hand,  should 
direct  that  all  should  attend  the  same  school, — I  do  not 
believe  the  courts  should  interfere.  If  this  rule  excludes 
the  child  from  the  benefit  of  the  common  schools  within 
his  or  her  district,  just  as  fully,  just  as  completely  as  all 
others,  then  there  would  be  a  violation  of  an  imperative 
duty.  The  matter  would  no  longer  rest  in  discretion,  and 
the  writ  might  issue.  As  I  understand  the  record,  so  far 
as  relates  to  the  point  now  under  consideration,  and  the 
one  for  the  most  part  made  by  counsel,  and  that  which 
they  desired  should  be  decided,  I  do  not  believe  there 
was  such  a  failure  to  perform  an  imperative  legal  duty  by 
the  board,  as  to  justify  our  interference.  The  principle 
of  equal  rights  to  all  does  not  demand  that  all  the  chil- 
dren of  the  district  should  be  taught  in  the  same  building, 
nor  by  the  same  teacher ;  nor  that  a  colored  child  shall 
be  transferred  from  one  school  to  another,  nor  that  this 
should  be  done  for  a  white  child.  The  true  inquiry  is : 
Have  all  equal  school  privileges  ?  And,  if  so,  being  all 
children  alike,  and  alike  equal  before  the  law,  but  no 
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more,  this  equality  is  preserved  by  adopting  the  same  rule 
as  to  all.  This  equality  was  in  no  sense  disturbed,  under 
the  rule  adopted  by  this  board.  So  holding,  I  cannot  con- 
cur in  affirming  the  judgment  below  upon  the  point  ruled 
in  the  foregoing  opinion. 


Warrington  v.  Pollard. 

Tender:  must  bb  kept  good  bt  deposit.  To  keep  good  a  tender,  the 
money  most  actually  be  produced  and  deposited  in  court.  Where 
money  tendered  before  suit  brought  is  not  deposited  in  court  until 
the  trial  is  partly  through,  it  is  insufficient  if  it  does  not  embrace 
the  costs  that  have  accrued  up  to  that  time.  The  former  rulings  of 
the  court  on  this  subject  adhered  to. 

Appeal  from  Mwrion  District  Court. 
Tuesday,  April  14. 

Tender  :  must  be  kept  good  :  when  monet  to  be  paid 
into  court. — Action  for  work  and  labor,  commenced  before 
a  justice.  Defense :  denial  —  also  set-off — and  a  plea  of 
tender  of  $50  in  money  before  suit  brought,  with  this 
averment :  that  defendant  is  "  still  ready  and  willing  to 
pay  any  amount  plaintiff  is  justly  entitled  to,  and  for  this 
purpose  deposits  that  amount  here  in  court."  It  was  not 
deposited  when  the  answer  was  filed.  The  record  of  the 
justice  states,  that,  after  the  answer  was  filed,  the  defend- 
ant demanded  a  jury,  a  venire  issued,  a  jury  was  sum- 
moned, impaneled  and  sworn,  "and  parties  proceeded 
to  the  trial ;  the  defendant  deposited  with  the  justice  fifty 
dollars,  as  the  money  tendered  the  plaintiff,  as  payment 
in  the  above  entitled  cause,  after  the  testimony  was  partly 
through  on  the  part  of  the  defendant."  On  the  verdict 
Vol.  XXIV.— 3a 
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of  the  jury  the  justice  rendered  judgment  for  the  defend- 
ant. Plaintiff  appealed  to  the  District  Court.  Jury 
trial.  Verdict  for  plaintiff,  on  his  demand  for  $63.47; 
for  defendant,  on  his  set-off  for  $13.47  —  leaving  fifty  dol- 
lars. The  jury  also  found,  specially,  that  the  defendant 
tendered  plaintiff  $50  before  suit  brought.  There  was  no 
finding,  as  to  whether  the  tender  had  been  kept  good. 

The  court  rendered  judgment  against  the  defendant 
for  $50  and  costs. 

Defendant  excepted  and  appeals. 

J.  &  Neal,  Phillips,  Gatch  cfe  Phillip*  for  the  appel- 
lant. 

Stone,  Ayre8  cfe  Owrtis  for  the  appellee. 

Dillon,  Ch.  J.  —  The  only  material  question  in  the 
case  is,  whether  the  court  below  erred  in  taxing  the  defend- 
TmrDBB:  ant  w^  ^e  coste?  The  sum  tendered  was 
S£db?k6pt  just  equal  to  the  sum  recovered.    Hence  the 

6posi*  amount  tendered  was  sufficient  to  save  the 
defendant  from  costs,  provided  the  tender  was  kept  good. 
It  is  settled  by  the  prior  decisions  of  this  court,  that, 
notwithstanding  the  statute,  it  is  essential  to  keep  the 
tender  good  by  actually  producing  the  money  and  deposit- 
ing it  in  court  where  it  may  at  any  time  be  accepted 
and  received  by  the  creditor.  Johnson  v.  Twiggs,  4  G. 
Greene,  97 ;  majority  opinion  followed,  Freeman  v.  Flem- 
ing, 5  Iowa,  460 ;  Mohn  v.  Sterner,  11  id.  30 ;  S.  C.,  14 
id.  115,  affirming  Johnson  v.  Twiggs,  Baldwin,  Ch.  J., 
remarking  "  that  it  was  not  wise  to  overrule  it,  as  it  had 
been  the  settled  practice  of  the  State  for  ten  years. " 

In  principle  Mohn  v.  Stoner  (as  reported  in  14  Iowa, 
115)  covers  this  case.  The  money  in  that  case  was  ten- 
dered before  suit  commenced,  but  not  brought  into  court 


Digitized  by  VjOOQ IC 


JUiiE  TEKM,  1866.  288 

The  City  of  Pella  v.  Scholte. 

until  the  trial,  several  terms  having  elapsed.    Hddy  that 
the  tender  had  not  been  kept  good. 

In  this  case  the  amount  tendered  was  not  produced  or 
deposited  in  court  until  after  the  trial  had  begun,  and 
the  plaintiff  had  finished  his  testimony,  and  the  defend- 
ant had  partly  produced  his.  This  was  too  late  to  save 
the  defendant  from  liability  for  costs. 

If  the  amount  had  been  paid  into  court,  as  alleged  in 
the  answer,  plaintiff  might  have  accepted  it,  and  thus 
the  fees  of  the  jurors  and  of  his  witnesses  been  saved. 

The  tender  was  not  good  until  the  money  was  in  court. 
At  the  time  the  money  was  paid  in,  costs  had  been  made, 
not  embraced  in  the  amount  tendered,  and  which  accrued 
after  the  filing  of  the  answer. 

To  hold  the  tender  good,  would  make  the  plaintiff 
liable  for  these  costs,  though  they  might  never  have  been 
made  had  the  money  tendered  been  deposited  in  court 
concurrently  with  the  filing  of  the  answer.  Whether, 
were  the  question  an  original  and  undecided  one,  we 
would  reach  the  same  conclusion  as  to  the  effect  of  the 
statute,  or  as  to  the  effect  of  the  non-production  of 
the  money  in  court,  we  need  not  stop  to  discuss.  This 
is  one  of  those  cases  where  certainty  in  the  rule,  here- 
tofore adopted,  is  the  paramount  consideration.  We 
adhere  to  the  former  rulings  of  the  court  on  this  subject, 
and  this  adherence  results  in  affirming  the  judgment 
below. 

Affirmed. 


The  City  op  Pella  v.  Scholte. 

1.  Dedication:  garden  square.    The  words  "  garden  square,"  marked       '  **  283| 
on  a  square  in  a  town  plat,  do  not  necessarily  imply  a  dedication  of 
it  to  the  public.    The  words  are  equivocal,  and  resort  must  be  had 
to  extraneous  circumstances  to  discover  what  was  intended  by  their 
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ate.  The  circumstances  which  were  in  this  case  held  insufficient  to 
establish  a  dedication  to  the  public  of  a  square  thus  marked  on  a 
town  plat,  enumerated  and  discussed  by  Dillon,  Chief  Justice. 

2.  Limitation,  statute  of :  corporation  municipal.  While  the  statute 
of  limitations  will  not  run  against  the  State  or  sovereignty,  it  may 
against  a  municipal  corporation.  It  was  accordingly  hdd,  where 
the  original  proprietor  of  a  town  held  open  and  visible  possession  of 
a  square  therein  for  the  statutory  period  for  the  limitation  of  real 
actions,  claiming  that  he  had  never  relinquished,  but  still  retained 
title  thereto,  that  the  right  of  the  corporation  to  maintain  an  action 
for  the  recovery  thereof  was  barred. 

8.  forcible  entry.    8emUef  that  the  operation  of  the  statute  of 

limitation  cannot  be  suspended  by  a  forcible  entry,  and  that  the 
statute  will  continue  to  run  notwithstanding  such  entry,  when  not 
followed  by  continuous  possession.  Alitor,  if  the  possession  was 
peaceably  obtained  and  continuous. 

4. deforcement.    Where  the  possession  of  one  was  originally 

lawful,  and  he  afterward  refuses  to  surrender  it  to  another  subse- 
quently acquiring  the  right  of  property,  this  amounts  to  a  deforce- 
ment within  the  common  law  meaning  of  the  term,  and  a  mere  entry 
by  force  would  not,  in  such  case,  even  at  common  law,  suspend  the 
operation  of  the  statute. 

5. application  OF  principle.    S.,  the  original  proprietor  of  the 

town  of  P.,  continued  in  the  actual  possession  of  a  square  therein, 
marked  on  the  plat  as  "Garden  square."  P.  was  subsequently 
incorporated  as  a  city,  the  authorities  of  which  claimed  the  square 
as  having  been  dedicated  to  public  use,  and  entered  thereon  in  a 
forcible  manner  before  the  statute  of  limitation  for  the  commence- 
ment of  an  action  for  its  recovery  had  run ;  thereupon  S.  obtained 
an  injunction  against  the  city,  enjoining  it  from  disturbing  him  in 
his  possession.  HMt  that  the  entry  was  not  equivalent  to  the 
bringing  of  an  action,  and  did  not  prevent  the  bar  of  the  statute. 

Appeal  from  Marion  District  Court. 

Wednesday,  April  15.  * 

Dedication:  "Garden  square":  statute  of  limita- 
tions. Petition  in  equity  filed  in  February,  1866,  by  the 
city  of  Pella,  in  its  corporate  capacity,  claiming  against 
the  defendants  (the  original  proprietors  of  Pella,  and  who 
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laid  out  the  same),  that  a  certain  block  of  ground,  desig- 
nated on  the  plat  of  that  place  as  "  Garden  square,"  was 
dedicated  to  the  public ;  that  the  defendants,  H.  P.  Scholte, 
and  his  wife  (his  voluntary  grantee),  deny  the  public  right 
and  obstruct  the  public  enjoyment  of  the  square.  The 
city  prays  to  have  its  right  to  the  control  of  the  square 
judicially  established. 

This  cause  was  previously  before  this  court  on  a  demur- 
rer to  the  petition  (21  Iowa,  463).  The  special  nature  of 
the  averments  of  the  petition  will  be  seen  by  reference  to 
the  report  of  the  case  on  that  appeal.  When  the  cause 
was  remanded,  defendants  answered,  denying  the  alleged 
dedication  of  "  Garden  square  "  to  public  use,  and  setting 
up  the  statute  of  limitations  —  averring  eighteen  years' 
quiet,  uninterrupted  use  and  enjoyment  of  the  square,  as 
their  private  property. 

Upon  the  issues  thus  made,  a  large  amount  of  testimony 
was  taken  by  the  parties. 

From  the  decree  of  the  District  Court  dismissing  the 
petition,  the  plaintiff  appeals. 

Seevers  dk  Williams  for  the  appellant.    ' 

H.  P.  Sohdte  and  Z.  T.  Fixher  for  the  appellees. 

Dillon,  Ch.  J.  —  This  appeal  presents  two  leading 
questions : 

1.  Was  the  block  of  ground  marked  on  the  recorded 
plat  of  Pella  "  Garden  square  "  dedicated  by  the  defend- 
ant, Scholte,  to  the  public  ? 

2.  If  so,  is  the  plaintiff's  right  barred  by  the  statute 
of  limitation  ? 

With  reference  to  both  of  these  qestions  it  is  urged  that 
the  circumstances  relating  to  the  founding  and  laying  out 
of  Pella  are  important  as  evincive  of  the  intention  of  Mr. 
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Scholte  in  platting  the  square  in  controversy,  and  as 
illustrative  of  his  subsequent  possession  and  control 
of  it. 

A  brief  allusion  to  these  circumstances  is,  therefore, 
needful.    Pella  was  originally  settled  by  emigrants,  com- 
ing thither  in  a  body  or  colony  from  Holland.     This 
body  or  community  was  organized  in  the  Netherlands. 
At  Utrecht,  in  that  kingdom,  on  the  25th  day  of  Decem- 
ber, 1846,  the  society  took  definite  shape,  and  adopted  on 
that  day,  written  "Regulations  for  emigration  to  the 
Uttit&l  States  of  America."    These  are  in  the  nature  of  a 
constitution  for  the  body,  and  clearly  indicate  the  pur- 
pose of  the  organization.     It  was  to  be  composed  of 
persons  desirous  of  coming  to  the  United  States.     It  was 
largely  religious  in  its  origin.     Conspicuously  displayed 
.in  publications  by  the  defendant,  Scholte,  and  in  maps  of 
t  the  place,  is  the  motto :  "  In  deo  spes  nostra  et  refugium? 
Immoral  persons  were  not  allowed  to  become  meinbere. 
Recollecting  the  eighty  years  religious  struggle  between 
the  fatherland  and  Spain  —  a  struggle  made  memorable 
by  the  transcendent  abilities  of  William  the  Silent,  and 
the  exhaustless  patriotism  and  fortitude  of  the  people ;  by 
the  despotism  of  Charles  V. ;  by  the  unyielding  obstinacy 
of  Philip  II. ;  by  the  almost  unexampled  cruelties  of 
Alva ;  by  the  great  disparity  of  resources  in  the  contend- 
ing parties ;  by  the  memorable  example  it  gives  that  no 
movement  is  so  deep  as  that  which  proceeds  from  the 
religious  nature  of  man,  and  of  the  wonderful  power  of  a 
people  animated  by  the  sublime  instinct  of  preserving  at 
once  country  and  religion  —  recollecting  this  national 
ic,  but  as  yet  not  sufficiently  familiar  with  the  great 
ith  (so  well-known  to  the  people  of  the  land  to  which 
ey  proposed  to  go),  that  religious  concord  is  the  child 
ly  of  universal  and  undiscriminating  religious  freedom, 
ey  provided  in  terms  that  no  Roman  Catholic  should 
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become  a  member  of  the  society.  The  object  was  not  to 
form  a  communist  organization.  The  "  Eegulations " 
clearly  show  this.  The  society  was  to  be  governed  by  a 
board,  consisting  of  the  president,  vice-president,  secre- 
tary and  four  counsellors. 

Each  member  was  to  bear  his  own  expenses  and  to  pay 
for  his  own  land.  The  board  was  to  make  contracts  for 
and  superintend  the  passage.  Money  to  buy  the  amount 
of  land  each  desired  was  to  be  paid  to  the  board,  and, 
when  the  place  for  the  settlement  was  selected  and  the  t 
land  purchased,  the  latter  was  to  be  divided,  each  M^el  '., 
the  amount  for  which  he  paid.  &*  j^*t  ^ 

In  a  central  position  one  hundred  and  sixty  acreilrerft  •*, 
to  be  retained  for  school  purposes,  with  provisira^thVi;  fc'-'JY, 
smaller  parcels  might  be  sold  to  artisans  and  tradesmen,     w>  % 

that  is,  to  those  not  wishing  to  engage  in    ^*«ra$Is.^7Jjf  -Jr 
Births  and  marriages  were  to  be  registered.    The^lNfe^       J^gS^ 
dent  was  the  chief  executive  officer.    He  was  to  sign  all  v* 
documents,  and  all  proceedings  of  the  society  were  to  be 
recorded. 

The  defendant,  Scholte,  was  the  president.  In  1847, 
Marion  county,  in  this  State,  was  selected  as  the  place  of 
settlement.  And  in  the  same  year,  a  survey  was  made 
of  eight  blocks  of  a  town  called  Pella.  This  was  located 
upon  land  purchased  by  the  defendant.  The  legal  title 
was  in  him.  There  is  no  evidence,  at  least  no  sufficient 
evidence  in  this  record,  showing  that  the  defendant  held 
the  title  to  this  land  in  trust  for  the  community.  And  it 
may  here  be  observed,  that  it  is  uncertain,  from  the  evi- 
dence before  us,  how  long  or  to  what  extent  the  "  Regula- 
tions "  were  applied  to  the  affairs  of  the  community.  It 
does  appear  that  the  defendant  sold  and  conveyed  the 
lots,  and  received  the  money,  and  it  does  not  appear  that 
his  indivdual  right  to  the  lots  or  the  proceeds  thereof 
was  ever  questioned. 
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It  must  be  taken  then,  that  the  defendant  was  the 
individual  proprietor  of  the  land  on  which  Pella  was  laid 
off,  and  of  the  lots  after  it  was  platted. 

And  here  we  notice  some  of  the  more  material  circum- 
stances relied  on  by  the  plaintiff  to  establish  the  dedica- 
l.  dedication:  t^on-  ^  *B  claimed,  that,  in  the  Holland  Ian- 
garden  equare.  g^^g^  «  garden  square"  means  a  public  square. 
It  is  not  satisfactorily  shown,  that  either  the  word  "gar- 
den," or  the  word  "square,"  has  any  peculiar  meaning  in 
the  Dutch  language. 

The  phrase  "  garden  square"  does  not  express  or  neces- 
sarily imply  a  dedication  to  the  public.  The  implication 
from  the  expression  is  rather  the  other  way.  There 
seems,  however,  to  be  nothing  conclusive  either  for  or 
against  the  dedication,  in  the  words  used.  The  words 
are  equivocal.  Resort  must  be  had  to  extraneous  circum- 
stances to  discover  what  was  intended  by  this  language. 
And  here  it  may  be  observed,  that  the  public  claim  the 
property  on  the  ground  that  the  original  owner  has  given 
it  for  public  use.  The  onus  is  on  the  public  to  show  that 
the  owner  has  thus  given  it. 

It  has  been  stated  above,  that,  in  1847,  a  survey  of  eight 
blocks  was  made.  It  is  claimed  by  the  city,  that  in  the 
center  of  these  eight  blocks  was  a  piece  of  ground,  the 
same  as  that  now  known  as  "  Garden  square,"  which  was 
marked  on  the  plat,  made  by  the  surveyor  Hall,  as  "  Pub- 
lic square."  Defendant  denies  that  Hall  made  any  plat, 
and  claims  that  his  survey  was  only  preliminary,  in  order 
to  ascertain  about  where  the  streets  would  run  when  a 
final  survey  came  to  be  made,  so  that  some  necessary 
improvements  could  be  made. 

During  the  next  year  (1848)  the  second  survey  was 
made  by  another  surveyor,  and  there  was  laid  off  and 
platted  eighty-seven  blocks.  The  plat  was  duly  acknowl- 
edged by  Scholte,  and  recorded.     Across  the  block  in 
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controversy  are  the  words  "Garden  square,"  and  the 
block  is  numbered  twenty-six. 

There  are  also  on  the  plat  two  blocks  called  respect- 
ively "East  Market  square"  and  "West  Market  square." 
None  of  these  are  subdivided  into  lots.  The  two  market 
squares  have  always  been  recognized  as  belonging  to  the 
public.  Immediately  north  of  the  block  marked  "  Gar- 
den square"  is  block  seventeen,  in  size  equal  to  two 
blocks.  Trtiis,  also,  is  not  subdivided  into  lots  nor  inter- 
sected by  the  East  and  West  street.  This  double  block, 
it  is  clearly  shown,  was  laid  out  in  this  shape  by  the 
defendant,  as  the  site  of  his  future  residence,  and  is  the 
one  on  which  he  soon  thereafter  built  and  now  resides. 
The  testimony  also  tends  to  show,  that  this  block  seven- 
teen was,  in  the  survey  of  1847,  two  distinct  blocks  with 
street  between.  Upon  the  whole,  we  think  the  weight 
of  testimony  is,  that  there  was  a  plat  made  of  the  Hall 
survey  of  1847.  But  this  survey  was  not  intended  to  be, 
and  was  not  final.  If  a  plat  was  made,  it  was  never 
acknowledged  or  recorded.  Nor  does  it  appear,  that  any 
conveyances  were  made  under  it,  though  a  few  lots  were 
sold,  but  conveyed  according  to  the  final  survey  made  in 
1848. 

If  reliance  can  be  placed  on  the  unassisted  memory  of 
a  majority  of  the  witnesses  testifying  to  this  point,  we 
would  have  to  conclude,  that  the  block  of  ground  in 
controversy  was,  in  the"  first  survey,  marked  "Public 
square."  But  the  fact  is  by  no  means  clear  that  there 
was  a  plat,  and  particularly,  that  it  contained  the  words 
"  Public  square." 

Defendant  claims,  that,  as  the  ground  lay  in  front  of 
the  site  of  his  future  residence,  he  caused  the  same  to  be 
marked  "Garden  square,"  to  indicate  a  place  in  the 
nature  of  a  private  park,  which  he  intended  to  ornament 
with  trees,  shrubbery,  walks,  etc.,  for  his  own  pleasure 
Vol.  XXIV.— 37 
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and  convenience,  denying  or  allowing  the  public  access 
thereto,  and  such  rights  therein,  as  he  might  see  proper. 
And,  it  must  be  admitted,  that,  from  the  beginning,  the 
defendant's  acts  and  conduct,  with  respect  to  this  ground, 
in  fencing,  planting  and  improving  it  at  his  own  expense, 
go  very  far  to  fortify  this  claim.  That  the  defendant 
*  recognized  a  difference  in  meaning  between  "  public 
squtgre"  and  "garden  square"  is  shown  by  the  fact,  that, 
in,  laying  out  New  Amsterdam,  at  the  same •  time  Pella 
was  laid  out,  defendant  caused  one  of  the  blocks  to  be 
marked  "  Public  square." 

'  Other  facts  are  relied  on  by  the  plaintiff  to  establish 
the  alleged  dedication. 

One  is,  that  the  defendant,  as  an  inducement  to  persons 
to  buy  lots,  declared  to  them  that  "Garden  square" 
belonged  to  the  public. 

Only  one  or  two  persons  testify  to  such  declarations, 
and,  when  it  is  remembered  that  the  testimony  relates  to 
oral  declarations  made  many  years  before;  that  such 
declarations  are  denied  on  oath  by  the  defendant ;  that 
it  is  shown  that  the  defendant,  at  or  about  the  same  time, 
frequently  denied  that  it  was  public  property,  we  cannot 
say  that  the  imputed  declarations  of  the  defendant  that 
the  square  was  public  are  satisfactorily  established. 

It  does  very  clearly  appear,  that  a  higher  price  was 
asked  for  lots  around  the  square  than  in  other  portions 
of  the  plat. 

If  it  be  admitted  that  this  is  not  satisfactorily  accounted 
for  by  the  central  situation  of  the  lots;  by  the  fact  that 
the  defendant,  by  his  theory,  intended  to  ornament  the 
square,  still  it  is  only  a  circumstance,  but  not  a  conclu- 
sive one,  to  prove  the  alleged  dedication. 

Without  going  more  minutely  into  the  discussion  of 
this  branch  of  the  case  we  may  state  our  general  con- 
clusion to  be  this:   If  this  dispute  had  arisen  shortly 
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after  the  platting  and  declarations  relied  on  to  show  the 
dedication,  we  are  of  opinion  that  the  same  evidence 
now  before  ns  would  justify  us  in  holding  that  the  defend- 
ant had  ceded  his  right  to  the  public,  or  at  least  was 
estopped  to  set  it  up  against  the  vendee  of  the  lots 
around  it. 
But  as  this  dispute  arises  after  the  lapse  of 


eighteen  years  from  the  period  of  the  supposed  m&itjfrt- "  -A  * : 
tion,  during  all  of  which  time  the  defendant's  ac$SjlKL-**~ 
conduct  have  been  wholly  inconsistent  with  a  dediJttiMfj  $.  jS!$lfc^ 
to  public  use,  we  must  say  that  we  have  great  flpouot      %     w^ 
whether  the  plaintiff  has  satisfactorily  shown  that  ^jg^H^k^4^ 
defendant,  in  platting  the  square,  intended  to  dedi<&t*£^>g^ 
it,  or,  that,  by  his  subsequent  acts  and  declarations,  he  ' 
is  estopped  to  deny  a  dedication. 

At  the  time  of  the  supposed  dedication  (1847  and 
1848),  the  defendant  resided  with  his  family,  in  a  log 
house,  upon  the  square  in  question.  He  continued  to 
reside  there  until  his  new  house  was  finished  upon  the 
double  block  just  north  of  it.  After  he  left  the  house 
on  the  square,  he  rented  it  to  others  for  some  years,  and 
as  long  as  it  continued  to  stand.  A  portion  of  the  time 
a  school  was  kept  there,  and  occasionally  public  meetings 
were  held  in  it  and  on  the  square,  but  this  was  generally, 
if  not  always,  by  the  special  and  express  permission  of 
the  defendant.  Besides  this,  the  defendant  has  had  the 
square  fenced  all  the  time;  at  first  by  a  rail  fence,  and 
afterward  by  a  paling  fence  of  a  substantial  character, 
constructed  at  his  own  expense.  In  this  fence  there 
were  two  gates,  in  general  kept  locked  by  the  defendant. 
Defendant  also  made,  from  time  to  time,  plantations  of 
trees  in  and  around  the  square,  and  also  laid  out  walks 
therein. 

For  some  years  he  cultivated  the  ground  for  ordinary 
horticultural  purposes,  and  afterward  seeded  it  to  grass 
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and  used  it  as  a  pasture,  and  let  it  to  others  for  this  pur- 
pose for  hire. 

Again,  defendant  has  returned  the  same  for  taxation 
as  private  property  every  year  since  1847,  and  every  year 
has  paid  the  county  and  State  taxes  thereon.  The  city 
of  Pella  was  incorporated  August  3, 1855.  Every  year 
since  then,  the  defendant  has  returned  it  to  the  city 
assessors,  among  his  other  property,  for  municipal  taxa- 
tion. Every  year  but  one,  the  council  has  stricken  it  off 
as  not  being  taxable.  One  year,  it  seems,  the  defendant 
did  pay  city  taxes  on  it. 

So  it  is  evident  that  the  city  authorities  have  known 
from  the  first  that  the  defendant  asserted  his  claim  to  the 
square  and  denied  that  of  the  city.  And  so  it  is  mani- 
fest from  the  evidence,  indeed  the  fact  is  scarcely  denied, 
that,  since  1847,  the  defendant  has  been  in  the  actual 
possession  and  exercised  the  sole  control  of  the  square, 
claiming  to  do  so  in  his  own  right,  and  in  hostility  to  the 
public. 

To  evade  the  significant  force  of  this  undeniable  fact, 
the  city  claims  that  this  possession  and  control  by  the 
defendant  was  not  in  his  own  right,  but  as  the  president 
of  the  emigrant  association,  before  referred  to. 

This  is  open  to  two  answers : 

The  evidence  in  the  record  does  not  satisfy  us  (as  before 
stated)  that  the  association  had  any  right  in  or  to  the 
square,  the  town  lots  or  land  on  which  these  were  laid 
out ;  hence,  it  cannot  be  predicated  of  defendant's  pos- 
session, that  it  was  as  the  trustee  of  the  society. 

Again,  if  it  were  conceded  that  the  defendant's  posses- 
sion was  that  of  the  society  (a  voluntary  association)  so 
that  it  is  to  be  considered  as  if  the  society  were  in  the 
possession  and  control  of  the  square,  it  is  not  shown  how 
the  city  corporation  sucoeeded,  in  this  respect,  to  the 
rights  of  the  members  of  the  society.    Of  course,  if  the 
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square  were  once  dedicated  to  the  public,  the  subsequently 
organized  municipal  corporation  would  have  the  right  to 
control  it  the  same  as  it  would  the  streets  or  other  public 
ground. 

Under  these  circumstances  the  question  recurs  whether 
(assuming  that  there  had  been  a  dedication  of  the  square 
s.  LimTATioir,  *n  1847  or  1848)  the  defendant  may  insist 
mpSSlSal  tlP011  ^e  bar  of  the  statute  of  limitations, 
municipal. '    jt  wiU  ^  ag^^d  that  the  statute  would  not 

begin  to  run  in  favor  of  the  defendant  until  the  town  or 
city  was  incorporated,  charged  with  the  duty  of  watching, 
and  possessed  of  the  power  of  asserting  and  protecting 
the  rights  of  the  intended  donee.     The  city  was  organized 
August  5,  1855.     This  suit,  to  assert  the  right  of  the  city 
to  the  square,  was  not  brought  until  February  26, 1866, 
more  than  ten  years  after  the  incorporation  of  the  plaint- 
iff.     To  actions  of  this  character,  though  brought  in 
equity,  the  ten  years'  limitation  applies  directly  or  by 
analogy.    This  is  not  disputed  by  counsel.  Rev.  §  2740 
Keye*  v.  Tait,  19  Iowa,  123 ;  3  Kent  Com.  575,  576 
Adams'  Eject.  (Appendix)  4  ed.  601,  and  authorities  cited 
Jfcuman  v.  De  Zoritner,  id  Iowa,  244 ;  Johnson  v.  Hop- 
kitiSy  id.  49 ;  Robinson  v.  Lake,  14  id.  421. 

Eights  of  this  character  may  be  acquired  by  the  public 
by  the  requisite  user.  Onetott  v.  Murray,  22  Iowa,  457. 

And  it  would  seem  reasonable  that  the  public,  with 
knowledge  of  its  rights  and  of  the  adverse  claim  by  an 
individual,  may  lose  those  rights  in  a  similar  manner. 

Of  course  it  is  well  understood  that  statutes  of  limita- 
tions do  not  constructively  apply  to  the  State  or  sover- 
eignty. But  the  principle  has  not,  so  far  as  we  know, 
been  extended  to  municipal  or  public  corporations.  On 
the  contrary,  it  has  been  expressly  held,  that  these  cor- 
porations are  within  the  statute  of  limitations  the  same  as 
natural  persons.  Cincinnati  v.  The  Church,  8  Ohio,  298, 
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1838,  followed  in  Same  v.  Ev<ms,  5  Ohio  St.  594, 1855. 
See  also  Rowan  v.  Portland,  8  B.  Mon.  250,  258 ;  North 
Hempstead  v.  Hempstead,  2  Wend.  109, 137 ;  Denton  v. 
Jackson,  2  Johns.  Ch.  320,  338. 

._  Whether  there  may  not  be  some  limitations  on  this 
general  doctrine,  arising  out  of  the  want  of  knowledge  of 
the.  public  corporation  or  its  officers  of  its  rights,  or  of  the 
adverse  right  sought  to  be  asserted  against  it,  we  need  not 
stop  .to  examine.  For  in  this  case,  the  right  claimed  by 
the  defendant  has  been  openly  asserted  by  him,  and  fully 
•known  to  the  city  ever  since  its  first  organization. 

•The  present  case  is,  therefore,  a  proper  one  for  the 
application  of  the  statute,  or  the  principle  of  repose  upon  \ 
which  it  rests.     This  leaves  but  one  question  to  be  noticed 
with  reference  to  the  application  of  the  statute. 

Defendant,  as  .before  stated,  was  in  the  open  and  visible 
possession  of  the  square,  claiming  title  to  it  at  the  time 

8> forcible  th©  c^y  wa8  incorporated.    He  continued  in 

eutrjm  such    possession,   without    any  interruption, 

until  the  31st  day  of  March,  1865  (slightly  less  than  ten 
years  from  the  date  of  the  plaintiff's  corporate  organiza- 
tion), when  the  city  of  Pella  passed  an  ordinance  "  con- 
cerning the  Garden  square,"  directing  the  marshal  of  the 
city  "  to  take  immediate  possession  of  the  square,"  "  to 
remove  such  portion  of  the  fence  and  hedge  around  said 
square,  and  to  train,  cut  down  or  destroy  such  trees 
thereon,  as  the  mayor  might  direct."  The  marshal  pro- 
ceeded to  execute  the  ordinance,  whereupon  the  present 
defendants  (Scholte  and  wife)  brought  their  bill  to  enjoin 
the  officer,  and  obtained  an  injunction,  and  at  once 
resumed  possession.  Thus  the  defendant,  with  the  excep- 
tion of  the  forcible  interruption  by  the  marshal  for  a  few 
days,  continued  to  remain  in  possession  until  this  6uit  was 
brought  by  the  city,  in  February,  1866. 

It  is  claimed,  that  the  statute  ceased  to  run  when  the 
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marshal  of  the  city  undertook  to  execute  the  ordinance 
of  March  31,  1865.  It  seem3  to  us,  that  the  proposition 
is  not  well  founded.  The  marshal's  possession  was  forci- 
ble and  against  the  will  of  the  defendant,  in  actual  pos- 
session. 

Suppose  I  am  in  actual  possession  of  a  lot  claimi 
and  that  the  adverse  claimant  shall  come  every 
deny  my  right  or  temporarily  but  tortiously  dil 
me  by  force,  but  still  I  retain  my  possession  for 
years  required  by  statute,  will  not  the  statute  o 
my  favor,  if  in  the  meantime  no  "  action  be  br< 
Under  our  statute  (§  2740),  which  speaks  of  actiond^D 
not  of  actions  or  entries,  it  seems  clear,  that  it  will ;  and 
this  view,  applied  to  this  case,  disposes,  against  the 
plaintiff,  of  the  point  now  under  consideration.  See  2 
Greenl.  Ev.  §  545 ;  Hubert  v.  Trinity  Church,  24  Wend. 
587 ;  Cunningham  v.  Patten,  6  Barr,  355 ;  Doe  v.  Eslava, 
11  Ala.  1028. 

It  is  proper,  however,  to  add,  that,  in  our  opinion,  the 
evidence  shows  no  such  "  interruption  "  of  the  adverse 
possession  of  the  defendant  by  the  forcible  act  of  the 
marshal,  in  removing  the  fence  and  cutting  down  some 
trees,  as  will  suspend  the  operation  of  the  statute. 

If  the  defendant  had  abandoned  the  possession,  or  if 
the  entry  by  the  city  had  been  peaceable,  or  if  it  had 
been  followed  up  by  continuous  possession,  a  different 
question  would  be  presented.  But  the  entry  was  forcible, 
upon  the  actual  prior  possession  of  the  defendant,  who 
disputed  the  city's  right,  obtained  at  once  an  injunction 
against  the  city  disturbing  him  in  the  possession,  which 
Jte  immediately  resumed.  Such  an  entry,  if  the  act  of 
the  marshal  amounts  to  an  entry,  will  not  avail  to  defeat 
the  defense  of  adversary  possession. 

At  common  law,  and  under  the  statute  of  21  Jac.  1,  ch. 
16,  the  rightful  owner  of  land  might,  in  certain  cases 
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of  ouster  or  privation,  redress  the  injury  or  avoid  the 
effect  of  the  statute  of  limitations,  by  the  u  exercise  of 
the  extra  judicial  and  Bummary  remedy  of  a  formal  and 
peaceable  entry"  thereon.  In  certain  cases,  however, 
the  common  law  did  not  allow  the  right  of  the  possessor 
to  be  interrupted  or  defeated  by  the  mere  act  of  entry 
by  the  claimant,  but  drove  the  claimant  to  his  action. 
The  cases  in  which  entry  is,  and  in  which  it  is  not, 
allowed,  are  stated  by  Blackstone,  3  Com.  167-179 ;  see 
also  AUemas  v.  Campbell,  9  Watts,  28 ;  Lessee  of  HoUz- 
apple  v.  PhilMhauer,  4  Wash.  0.  C.  357. 

In  this  State  we  have  now  no  statute  relating  to  or 

4 deforce-  regulating  the  right  of  entry.     See  formerly, 

ment  Laws  of  1839,  p.  326,  §§  6  and  7. 

Whether  a  mere  entry  by  the  owner  not  followed  by 
possession  upon  the  actual  possession  of  the  adverse 
claimant  would  have,  in  this  State,  its  common  law  prop- 
erties, and  would,  from  the  time  of  such  entry,  defeat 
the  statute  of  limitations,  we  need  not  stop  particularly 
to  inquire. 

For,  assuming  the  common  law  to  apply,  the  possession 
of  Scholte  of  the  square  in  question  was  originally  law- 
ful, he  being  in  actual  possession  as  owner  when  he  laid 
it  out ;  and,  as  against  the  city,  his  possession  became 
wrongful  only  when  the  city  was  organized,  and  he 
refused  to  surrender  the  possession  to  the  city,  which 
would  amount  to,  or  be  in  the  nature  of,  a  deforcement 
in  the  common  law  meaning  of  the  word.  In  such  case 
the  remedy  by  mere  entry  alone  was  not  given  by  the 
common  law.  3  Black.  Com.  167-179. 

Again,  we  have  a  statute  to  protect  persons  in  the 
actual  prior  possession  of  lands,  from  being  forcibly  dis- 
turbed. Rev.  §  3952. 

Defendant  was  in  the  actual  possession  of  the  square. 
The  city  authorities  entered  upon  this  possession,  not  "  in 
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a  peaceable  and  easy  manner,  but  with  force  and  strong 
hand."  If  what  the  city  did,  dispossessed  the  defendant, 
it  was  done  forcibly,  and  under  such  circumstances  as 
would  enable  him  to  have  the  benefit  of  the  statute  giving 
a  summary  remedy  for  forcible  entry. 

Such  an  entry,  wrongful  in  its  nature,  is  not  rewarded 
by  ascribing  to  it  the  attributes  and  giving  to  it  the  effect 
of  a  lawful  entry  (3  Black.  Com.  174,  179).  Besides, 
the  remedy  by  entry,  to  which  the  city  resorted,  did  not 
become  consummate,  for  the  city  did  not  gain  and  keep 
any  actual  possession,  it  being  immediately,  or  as  soon  as 
it  was  possible  to  procure  the  writ,  enjoined  from  taking 
possession  of  the  square  or  disturbing  the  defendant  herein 
in  his  possession.  If  a  bare  entry,  not  followed  by  pos- 
session thereunder,  can,  in  this  State,  be  regarded,  in  any 
case,  as  an  equivalent  for  an  action,  we  agree  with  the 
learned  Chief  Justice  Gibson  (9  Watts,  28, 30,  cited  mpra) 
that  the  doctrines  relating  to  it  are  purely  technical,  and 
not  to  be  favored.  For  its  effect  is,  as  he  justly  observes, 
"  subversive  of  the  purpose  of  the  statute  of  limitations, 
which  is  to  compel  parties  to  settle  their  controversies 
while  the  evidence  of  their  rights  is  attainable,  and  to  put 
a  reasonable  period  to  the  evils  of  a  contested  ownership. 
By  repeated  entries  within  the  period  of  the  statute  of 
limitations,  a  contest  might  be  kept  on  foot  interminably, 
or  until  the  occupant's  proofs  had  perished  with  those 
who  could  establish  them ;  when,  having  been  deterred 
from  cultivating  and  improving  the  land,  he  might,  at 
last,  be  left  defenseless  by  the  lapse  of  time,  which,  instead 
of  having  fortified  his  title,  as  it  ought,  would  be  found  to 
have  destroyed  it.  Such  an  entry,  we  are  compelled  by 
the  terms  of  the  statute  to  say,  is  as  effective  as  an  action, 
but  we  are  at  liberty,  and  policy  requires  us,  to  hold  the 
plaintiff  to  strict  proof  of  a  formal  observance  of  the 
ceremony." 

Vol.  XXIV.— 88 
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If  the  city  had  succeeded  in  getting  peaceable  posses- 
sion of  the  square,  it  might  have  avoided  the  effect  of  the 
statute  of  limitations.  The  injunction  suit  did  not  pre- 
vent the  city  from  bringing  an  action  to  try  the  respective 
rights  of  the  parties.  In  conclusion,  it  is  deemed  proper 
to  add,  that  the  foregoing  views  in  relation  to  the  statute 
of  limitations,  and  adverse  possession,  are  to  be  taken  in 
connection  with  the  special  facts  .of  this  case,  and  would 
not  necessarily  apply  to  a  case  where  the  dedication  was 
general,  unlimited,  and  for  the  whole  public,  and  not 
restricted,  or  for  the  primary  benefit  of  the  contemplated 
municipality,  and  hence  under  its  special  control  and 
guardianship ;  or  to  a  case  where  the  public  corporation 
was  ignorant  of  its  rights  or  those  of  the  public,  or  that 
these  had  been  encroached  upon,  or  that  a  hostile  right 
was  being  asserted  against  it ;  or  to  a  case  where  the  ac- 
tion was  by  the  State,  or  its  public  officer,  to  assert  the 
public  rights,  and  not  by  the  municipal  corporation  to 
assert  its  rights.    The  decree  below  is 

Affirmed. 


J 


Shields  y.  Keys,  Administrator. 


1.  Mechanic's  lien:  when  it  attaches.  A  mechanic's  lien  attaches 
^  from  the  time  the  work  is  commenced  or  materials  are  famished ; 

140   313  and  a  purchaser  at  execution  sale  under  a  judgment  establishing  the 

«U2  &S  lien,  takes  all  the  title  held  by  the  owner  at  that  time. 

"  2.  —  parties  :  mortgage.  Where  the  owner  of  real  estate,  upon 

which  there  was  a  mechanic's  lien,  sold  the  property,  and  took  a 
mortgage  back  to  secure  the  purchase-money,  after  which  he  died, 
it  was  held,  that  it  was  not  necessary  to  make  his  heirs,  but  only  his 
administrator,  party  defendant  to  a  proceeding  to  enforce  the  mechan- 
ic's lien. 

Argu.  Webbs  mobtgaoi  passes.    Upon  the  death  of  the  mortgagee,  tha 
mortgage  debt  and  security  pass  to  his  pertonal  rcprcscnUtlre. 

8.  EFFECT  OF  JUDGMENT  ENFORCING  LIEN.     It  was  further  fofcZ, 

that,  by  the  judgment  in  such  proceeding,  establishing  the  median. 
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ic's  lien,  and  the  sale  thereunder,  the  administrator  of  the  mortgagee 
was  estopped  from  asserting  any  right  to  the  property  under  the 
mortgage,  and  should  be  enjoined  from  selling  it  under  an  execution 
issued  on  a  decree  foreclosing  the  mortgage. 

4.  Dower:  beleabb  of:  judgment  lien.    A  husband   entitled  to 
•  dower  in  real  estate  of  his  wife  which  she  has  devised  to  another, 

may,  after  her  death,  waive  and  relinquish  his  right  thereto,  so  that 
the  full  title  will  pass  to  the  devisee  of  the  wife,  free  from,  and  unaf- 
fected by,  the  lien  of  a  judgment  standing  against  the  husband  at 
the  time  of  the  wife's  death. 

Argu.  1.  Effect  of  will.  Under  the  peculiar  provisions  of  our  statute 
Be  v.,  $  9486),  the  wiU  passes  the  title  at  once  to  the  devisee,  subject  to  be 
dirested  or  defeated  by  the  objection  of  the  party  entitled  to  dower. 

Argu.  S.  Voluntary  ooxvstancb.  A  wife  may  in  her  life-time  make  a  vol- 
untary conveyance  of  her  property,  in  which  her  husband  may  Join,  and 
thereby  defeat  any  claim  therein,  after  her  death,  either  by  himself  or  his 
creditors. 

5.  Husband  and  wife:  capacity  of  wife  to  acquire  property: 
purchase  ON  credit.  A  married  woman  is  capable  of  acquiring 
and  holding  real  property  to  her  own  separate  use ;  and  a  purchase 
by  a  married  woman  upon  credit,  relying  upon  her  son's  earnings 
with  which  to  pay,  was  upheld.  The  points  that  have  been  hereto- 
fore ruled  by  the  court  relative  to  the  capacity  of  married  women  to 
contract,  stated  by  Cole,  J. 

Appeal  from  Benton  District  Court. 

Thursday,  April  16. 

Action  in  equity  to  enjoin  the  sale,  under  execution, 
of  lot  four,  block  thirteen,  in  Vinton.  The  property  in 
controversy  formerly  belonged  to  Joel  W.  Catlin,  now 
deceased.  While  he  owned  it  (in  1855)  he  built  thereon 
a  hotel,  since  known  as  the  Shields  house.  Luther  Ellis 
furnished  material  and  performed  labor  in  the  erection  of 
the  hotel,  and  held  a  mechanic's  lien  thereon  for  about  * 
$590.  In  November,  1855,  Catlin  sold  and  conveyed  the 
property  to  John  H.  Shields  for  $8,500,  and  took  in  pay- 
ment his  seven  promissory  notes  for  $500  each,  payable 
in  one,  two,  three,  four,  five,  six  and  seven  years  from 
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date,  respectively,  secured  by  mortgage  upon  the  prop- 
erty, executed  by  Shields  alone,  his  wife  not  joining 
therein.  Shortly  after  the  sale  and  conveyance  to 
Shields,  Gatlin  died,  and  the  defendant,  D.  B.  Keys,  was 
duly  appointed  administrator  of  his  estate. 

Afterward,  Ellis  brought  suit  against  Keys,  administra- 
tor, to  enforce  his  mechanic's  lien.  No  other  person 
than  Keys  was  made  defendant  in  said  suit.  Judgment 
was  rendered  therein  in  favor  of  the  plaintiff  for  $517.50, 
and  the  claim  was  established  as  a  mechanic's  lien  upon 
the  property  in  controversy,  and  a  special  execution  was 
awarded  for  its  sale  and  the  enforcement  of  the  lien 
thereon.  Special  execution  was  issued  on  said  judgment, 
and  the  property  was  sold  thereunder  to  one  Jacob  S. 
Hunt,  who  bid  and  paid  the  whole  amount  of  Ellis' 
judgment  and  received  the  sheriff's  certificate  of  pur- 
chase of  the  property.  Subsequent  to  the  sale,  Keys 
deposited  with  the  clerk  the  amount  of  money  requisite 
to  redeem  the  same,  but  afterward  withdrew  and  retained 
it.  No  redemption  was  made.  This  certificate  was  sold 
and  assigned  by  Hunt  to  one  Edwin  Humphreville,  who 
received  the  sheriff's  deed  for  the  property  and  shortly 
thereafter  died,  leaving  David  Humphreville,  his  father^ 
as  his  sole  heir. 

While  the  title  was  thus  held,  Keys,  as  administrator 
of  Catlin,  brought  suit  against  John  H.  Shields,  upon  the 
notes  given  for  the  property,  and  to  foreclose  the  mort- 
gage. No  person  other  than  John  H.  Shields  was  made 
defendant  in  said  suit.  No  defense  was  made  by  Shields, 
and  judgment  was  rendered  for  the  amount  of  the  notes 
due,  and  those  not  due  (with  a  rebatement  of  the  interest 
as  to  the  latter),  and  a  foreclosure  ordered. 

Afterward,  David  Humphreville,  pursuant  to  a  verbal 
understanding  between  his  son  Edwin  (in  his  life-time) 
and  Mrs.  Margaret  E.  Shields,  sold  and  conveyed  the 
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property  to  Mrs.  Margaret  E.  Shields,  wife  of  John  H. 
Shields,  for  $663,  that  being  the  amount  paid  by  Edwin 
therefor  and  interest  thereon  up  to  date  of  conveyance. 
Mrs.  Shields  gave  her  note  for  the  amount,  secured  by  a 
mortgage  upon  the  property,  executed  by  herself  and 
husband.  All  the  foregoing  matters  transpired  prior  to 
the  3d  day  of  January,  1860.  In  January,  1866,  Keys 
caused  execution  to  issue  upon  his  foreclosure  judgment 
against  John  H.  Shields,  and  placed  the  same  in  the 
hands  of  the  defendant,  Bigelow,  as  sheriff,  for  service, 
and  the  same  was  levied  upon  the  property  in  contro- 
versy ;  and  thereupon  this  suit  was  brought  to  enjoin  the 
sale  of  said  property  under  said  execution.  Upon  the 
filing  of  the  petition  a  temporary  injunction  was  granted. 

The  case  was  sent  to  a  referee ;  but,  before  the  hearing, 
and  in  March,  1866,  Mrs.  Shields  died,  having  first  made 
a  will,  whereby  she  devised  the  property  to  her  son 
Alexander,  under  twenty-one  years  of  age,  with  the 
provision,  that  in  case  he  died  without  issue  or  having 
disposed  of  the  property,  remainder  over  to  her  other 
children.  This  will  was  duly  admitted  to  probate  by  the 
County  Court.  John  H.  Shields,  her  husband,  appeared 
before  the  court,  waived  his  dower  in  the  property  and 
elected  to  take  under  the  will.  The  cause  was  then 
revived  and  prosecuted  in  the  name  of  the  devisee, 
Alexander  E.  Shields,  by  his  next  friend  and  brother, 
John  C.  Shields.  John  H.  Shields  was  also  afterward, 
at  the  instance  of  the  defendant,  Keys,  made  defendant  in 
this  action,  and  thereupon  he  appeared  and  disclaimed 
any  interest  whatever  in  the  property. 

The  testimony  shows  that  John  H.  Shields  is  insolvent, 
and  has  been  for  several  years,  and  ever  since  the  judg- 
ment against  him  by  Keys,  as  administrator;  that  Mrs. 
Margaret  E.  Shields  was  his  wife  up  to  her  death,  and 
had  no  separate  property  of  her  own,  either  real  or  per- 


Digitized  by  VjOOQ IC 


302  SUPREME  COURT  OF  IOWA, 

Shields  v.  Keys. 

sonal,  except  the  property  in  controversy ;  that  she  never 
paid  but  $125  on  the  property,  the  balance  being  still 
unpaid,  and  the  money  so  paid  was  derived  from  her  son, 
John  C.  Shields,  who  sent  it  to  her  from  the  army ;  he 
having  entered  the  service,  under  twenty-one,  with  the 
promise  from  hie  father,  that  he  should  have  for  his  own, 
the  money  acquired  by  such  service ;  that  John  H.  Shields 
and  his  wife  occupied  the  property  as  a  hotel,  from  the 
time  of  the  purchase  of  Catlin  until  her  death,  except  one 
year,  when  it  was  rented  to  R.  J.  Jackson,  and  Shields 
still  occupies  it ;  that  the  proceeds  or  profits  of  the  hotel 
were  used  in  the  support  of  the  family ;  that  the  property 
has  been  worth,  since  1856,  from  two  to  four  thousand 
dollars,  the  latter  is  its  present  value ;  that  the  average 
rental  has  been  two  hundred  and  fifty  dollars. 

The  referee  reported  that  the  injunction  should  be  dis- 
solved, and  it  was  so  adjudged  by  the  District  Court,  with 
costs,  against  the  next  friend.     The  plaintiffs  appeal. 

J.  O.  Traer  and  Smyth  <&  Young  for  the  appellants. 

The  mechanic's  lien  in  favor  of  Ellis  was  properly 
Established,  Keys,  the  administrator  of  the  estate  of  Cat- 
lin, was  the  only  necessary  party.  John  H.  Shields  was 
not  a  necessary  party ;  he  stands  in  no  different  position 
than  a  subsequent  mortgagee.  Catlin's  interest  in  the 
property  in  controversy,  at  the  time  of  his  death,  was  that 
of  a  mortgagee,  and  after  his  death  it  was  a  chattel  inter- 
est, and  went  to  the  administrator.  He  owned  no  interest 
in  the  real  estate  which  would  descend  to  his  heirs  at  law. 
Consequently  they  were  not  necessary  parties  to  a  suit  to 
establish  a  mechanic's  lien.  15  Iowa,  114;  2  Greene, 
488;  Code  of  1851,  1337;  3  Gray,  504;  16  Mass.  71; 
1  Mete.  336;  20  Pick.  71;  5  Cush.  119;  8  Iowa,  417. 
The  administrator  was  a  necessary  party  in  order  that  the 
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amount  due  Ellis  might  be  correctly  ascertained.  Unless 
there  can  be  some  other  reason  shown  for  disturbing  the 
judgment  of  the  District  Court  establishing  the  mechanic's 
lien,  than  the  fact  that  J.  H.  Shields  was  not  made  a 
party  to  the  proceeding,  a  court  of  equity  will  not  disturb 
the  judgment.  The  defendant- must  show  affirmatively, 
that  he  was  injured  by  the  judgment.  On  such  an  appli- 
cation the  courts  will  overlook  formal  defects  and  look  to 
the  merits  of  the  case.  1  Mete.  336,  id.  122 ;  20  Pick. 
71 ;  5  Cush.  119. 

The  mechanic's  lien,  in  favor  of  Ellis,  attached  to  the 
property  in  controversy,  from  the  date  of  the  furnishing 
of  the  first  material  for  the  house  erected  for  Catlin,  which 
was  prior  to  the  sale  of  the  property  to  Shields,  and  the  ex- 
ecution and  delivery  of  the  mortgage  to  Catlin,  by  Shields. 
11  Iowa,  520;  12  Iowa,  287,  119,  276.  J.  H.  Shields 
occupies  no  different  position  in  relation  to  this  property, 
than  a  subsequent  incumbrancer;  he  purchased  the  prop- 
erty with  notice  of  the  outstanding  mechanic's  lien  in 
favor  of  Ellis ;  consequently  his  purchase  can  in  no  way 
affect  the  rights  of  Ellis,  or  any  purchaser  of  his  interest. 
Mortgagees,  or  other  lien  holders,  except  of  the  same  kind, 
need  not  be  made  parties  to  a  proceeding  to  establish  a 
mechanic's  lien.  See  15  Iowa,  114,  and  cases  there  cited. 

John  Shane  and  C.  H.  ConhUn  for  the  appellee. 

1.  It  is  the  well-settled  common  law  rule,  when  prop- 
erty is  purchased  by  the  wife  during  coverture,  and  paid 
for,  or  is  to  be  paid  for  out  of  the  earnings  of  the  wife, 
or  joint  earnings  of  the  husband  and  wife,  that  the  prop- 
erty so  purchased,  and  the  profits  thereof,  inure  to  the 
benefit  of  the  husband's  creditors.  See  Duncan  v.  Rosette, 
15  Iowa,  501 ;  Ticonio  Bank  v.  Hai*vy,  16  id.  141,  143, 
144,  145 ;  Jones  v.  Crosthwaite,  17  id.  393,  402 ;  Laing 
v.  Cunningham,  id.  510,  511,  512,  513 ;  see  also  the  coin- 
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mon  law  rule,  3  Abbot's  Digest,  N.  T.  p.  311,  §  130,  p. 
316,  §§  186,  190. 

2.  By  the  death  of  his  wife,  John  H.  Shields  became 
vested  in  fee  with  the  undivided  one-third  of  all  the  real 
estate  of  which  the  wife  died  seized.  Rev.  1860,  §  2477, 
amended  by  chapter  151,  Laws  of  1862. 

And  this  interest  is  equitably  subject  to  be  sold  in 
'payment  of  the  claims  in  favor  of  Catlin's  estate.  Tomp- 
kins  x.  Fonda,)  4  Paige,  448;  Zawrence  v.  Miller,  2 
Qpmst.  245,  254;  Edmeston  v.  Lynde,  1  Paige,  637; 
Steyoari  y.  McMaster,  5  Barb.  438,  447 ;  and  in  Yates  v. 
PaMock  (10  Wend.  528),  it  is  decided  "that  dower  at 
comiuon  law  is  a  mere  right  of  action." 
m  The  above  cited  cases  were  decided  and  the  decisions 
rendered  under  the  rule  regulating  dower  as  at  common 
law,  but  by  our  law  the  widower  is  entitled  to  a  dower 
interest  of  onerthird  in  fee.  The  reason,  therefore,  that 
the  principles  embodied  in  the  foregoing  decision  should 
be  applied  to  the  case  at  bar  have  become,  by  the  change 
in  the  law  of  dower,  greatly  strengthened.  If  the  dower 
interest  could  be  reached  for  the  payment  of  debts,  when 
the  debtor  had  but  a  mere  right  of  action  in  the  property, 
much  more  should  it  be  reached  when  the  debtor  has  a 
fee  simple  right  to  the  one  undivided  third  of  all  the 
real  estate  of  which  the  wife  died  seized. 

3.  The  proceedings  in  the  District  Court,  by  Luther 
Ellis,  to  establish  a  mechanic's  lien  upon  the  property  in 
question,  and  under  which  the  property  was  sold,  were 
void,  for  want  of  proper  parties,  and,  therefore,  the  sale 
had,  under  that  decree,  conferred  no  right  or  title  on  the 
purchaser.  John  H.  Shields,  having  the  legal  title  in 
the  property,  was  an  indispensable  party  defendant  in  the 
mechanic's  lien  proceeding.  So  were  the  heirs  of  Catlin 
indispensable  parties. 

The  proceeding  to  establish  a  mechanic's  lien  is  one 
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in  derogation  of  the  common  law,  and  must  be  strictly 
pursued  2  Greene,  508,  510;  2  Iowa,  488;  7  id.  77. 

An  administrator  represents  the  personal  estate  of  his 
intestate  and  nothing  more.    He  has  nothing  to  do  with 
the  realty  unless  wanted  for  the  payment  of  debts.    The 
real  estate  descends  to  the  heir.  7  Iowa,  324, 331 ;  3  Cow. 
299 ;  7  Johns.  Ch.  45.    He  is  not  entitled  to  receive  the 
rents  and  profits  of  the  realty.  6  Iowa,  123,  130 ;  JF»;  *^^ 
331 ;  17  111.  487;   16  N.  T.  278.    Nor  can  a 
judgment  be  rendered  against  the  administrator 
6  Iowa,  274;  id.  123, 129, 130.    And  it  has  accc 
been  held,  that  a  sale  on  execution,  issued. on  suctf 
ment,  against  an  administrator,  conveys  no  title  or  i 
in  the  realty.    In  this  case  the  question  arose 
the  heirs  and  a  party  claiming  under  a  sale  by  virtue  of 
such  a  judgment  and  execution.  5  Iowa,  124, 138. 

The  administrator  may  be,  but  the  heirs  must  be,  par- 
ties, or  the  plaintiff  takes  judgment  at  his  peril ;  they  are 
not  bound.  2  Greene,  513.  And  in  such  case  the  courts 
say  that  the  plaintiff  takes  his  lien  and  special  execution 
at  his  peril ;  that  such  parties  as  should  have  been,  and 
are  not,  made  parties,  are  not  bound. 

The  proprietors  of  the  property  must  not  only  be  privy 
to  the  contract,  but  must  be  made  parties  defendant,  or 
the  proceedings  will  be  nullity.  11  Iowa,  530 ;  2  id.  490, 
491.  In  the  latter  case  (2  Iowa)  it  is  held  that  the  action 
to  establish  a  mechanic's  lien  is  not  a  proceeding  against 
the  property ;  that  judgment  must  be  against  some  person 
as  defendant,  and  cannot  be  against  the  land  or  building 
alone;  and  that  the  court  cannot  turn  aside  to  render 
judgment  against  some  person  or  thing  not  a  party  to 
the  suit,  and  that  the  proceedings  must  be  against  the 
owner  who  entered  into  the  contract. 
.  In  proceedings  at  law,  as  well  as  in  equity,  and  more 
especially  in  all  actions  designed  to  settle  or  affect  the 
Vol.  XXIV.— 39 
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title  to  real  estate,  there  are  certain  parties  who  are 
regarded  as  indispensable,  and  the  books  uniformly  hold 
that  the  presence  of  those  parties  cannot  be  dispensed 
with,  and  that  the  court  cannot  make  any  decree  or  enter 
any  judgment  affecting  the  subject  of  the  action  until 
they  are  before  the  court ;  and  that  an  attempt  to  do  so 
would  be  a  mere  nullity ;  that  it  not  only  would  not 
bind  those  absent  parties,  but  it  would  be  equally 
ineffectual  to  bind  those  who  were  made  such.  1  Van 
Sant.  Eq.  Pr.  70,  71 ;  Barb,  on  Parties,  322,  327,  496, 
539,  546,  556.  The  same  doctrine  is  held  in  a  well  con- 
sidered case,  by  Cowkn,  J.,  in  20  Wend.  260,  where  it 
was  held  that  a  decree  of  foreclosure  in  an  action  against 
the  mortgagor  alone,  after  he  had  conveyed  his  equity 
of  redemption,  was  a  mere  nullity,  and  that  there  was 
no  jurisdiction  to  render  any  decree  whatever. 

Cole,  J. — I.  The  first  question  presented  is,  as  to  the 
title  or  interest  acquired  by  the  purchaser  under  the  me- 
i.  mechanic's  chanic's  lien  foreclosure  sale.    The  plaintiff 

lieu:  when  ,  .  _  _        .      _         *       ._,.. 

itttuchet.  m  that  suit  was  the  mechanic,  Luther  Ellis, 
and  the  only  defendant  was  D.  B.  Keys,  administrator 
of  J.  W.  Catlin,  deceased.  The  lien  accrued  before  the 
sale  of  the  property  by  J.  W.  Catlin  to  John  H.  Shields, 
and  existed  upon  the  property  at  the  time  of  the  sale  and 
conveyance  to  Shields.  By  the  mechanic's  lien  law,  in 
force  at  that  time,  it  was  provided  (Code  of  1851,  §  981) : 
"Every  person  who,  by  virtue  of  a  contract  with  the 
owner  of  a  piece  of  land,  performs  work  or  furnishes 
material,  especially  for  any  building,  and  which  material 
is  used  in  the  erection  or  reparation  thereof,  has  a  lien 
upon  the  land,  including  the  building,  with  its  appur- 
tenances, for  the  amount  due  him  for  work  or  material, 
against  all  persons,  except  incumbrancers  by  judgment 
rendered  and  by  instrument  recorded,  before  the  com- 
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menceinent  of  the  work  or  the  furnishing  of  the  material." 
The  mechanic's  lien  in  favor  of  Ellis  attached  to  the 
property  before  the  sale  and  conveyance  to  Shields,  and 
was,  therefore,  paramount  to  the  title  conveyed  by  the 
deed.  Monroe  v.  West,  12  Iowa,  119 ;  Carter  v.  Humboldt 
Fvre  Ins.  Co.,  id.  287. 

Catlin,  having  conveyed  the  property  prior  to  his  de- 
cease, and  taken  a  mortgage  back  to  secure  the  purchase 

2. parties :  price,  the  right  to  the  mortgage  debt  and  secur- 

mortgage.  -^  Dp0n  Catlin's  death,  passed  to  his  personal 
representative.  Baldwin,  v.  Thompson*,  15  Iowa,  504; 
Burton  v.  Hintragar,  18  id.  848.  No  rights,  therefore, 
in  the  property  passed  to  the  heirs  of  Catlin ;  and,  hence, 
it  was  not  necessary  to  make  them  parties  to  the  suit  by 
Ellis  to  enforce  his  mechanic's  lien.  But,  when  the  title 
of  the  mortgaged  property  is  in  the  ancestor  at  the  time 
of  decease,  the  heirs  should  be  made  parties  to  a  fore- 
closure suit.  2  G.  Greene,  518.  And,  while  subsequent 
mortgagees  and  purchasers  are  proper  parties  to  a  suit  to 
foreclose  a  mortgage  or  enforce  a  mechanic's  lien  (Semple 
v.  Lee  et  al.,  13  Iowa,  304),  yet  they  are  not  indispensa- 
ble parties.  Street  r%  Beali  <&  Hyatt,  16  Iowa,  68 ;  State 
v.  Bads,  15  ib.  114. 

Keys,  as  administrator  of  Catlin,  was  a  necessary  and 
proper  party  to  the  suit  brought  by  Ellis  to  enforce  his 
mechanic's  lien.  The  judgment  in  that  case  conclusively 
established  the  amount  due  to  Ellis,  and  by  the  law,  the  lien, 
as  we  have  seen,  attached  to  the  title  held  by  Catlin  at  the 
time  the  work  was  commenced  and  material  furnished* 
Leaving  out  of  view  for  the  present  the  rights  of  pmv 
chasers  subsequent  to  the  time  the  lien  attached,  it  is 
very  clear,  from  the  foregoing,  that  the  purchaser  at  the 
sale  under  the  mechanic's  lien  judgment  of  EUis  v. 
Key\  Adrnirkistraftor,  took  the   title   to  the  property 
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which  was  held  bj  Catlin  at  the  time  the  lien  attached. 
And  that  was  the  fee  simple  title. 

II.  The  next  question  in  order  is,  as  to  the  effect  of  the 
judgment  establishing  and  enforcing  the  mechanic's  lien 
s.  —  eflbctof  in  favor  of  Ellis,  upon  the  rights  of  Shields, 
JfoS?K  uen!1"  the  subsequent  purchaser,  and  upon  the  rights 
of  Keys,  administrator,  under  the  mortgage  made  by 

'Shields  to  Keys'  intestate,  Catlin. 
.  It  was  held  in  The  State  v.  Eads  (15  Iowa,  114),  that, 

'  after  a  sale  and  deed  under  a  mechanic's  lien  judgment, 

,  a  junior  mortgagee,  though  not  made  a  party  to  the  suit, 
was  concluded  and  could  not   redeem.    See  also  the 

"  authorities  there  cited.  The  writer  of  this  opinion,  and 
Dillon,  Ch  J.,  without  affirming  or  disaffirming  the  hold- 
ing in  that  case,  arrive  at  the  same  conclusion  in  this,  as 
do  Weight,  J.,  and  Beck,  J.,  who  are  content  to  affirm 
and  follow  that  case.  The  same  result,  to  wit,  of  holding 
Keys,  administrator  of  the  mortgagee,  or  judgment  cred- 
itor of  the  junior  or  subsequent  grantee,  concluded  by 
the  mechanic's  lien  judgment,  is  reached  and  required 
by  the  special  facts  of  this  case. 

It  will  be  remembered,  that  Keys,  administrator,  was 
a  party  to  the  mechanic's  lien  suit.  It  was  his  duty  in 
that  suit  to  assert  and  protect  every  right  or  claim  which 
he  had  in  or  to  the  property,  certainly  if  subordinate  to 
the  lien  sought  therein  to  be  enforced,  and  the  judgment 
in  that  case  became  conclusive  and  binding  upon  him  as 
to  every  right  which  he  did  or  might  have  asserted 
therein.  A  judgment  was  rendered  against  Keys,  admin- 
istrator in  that  suit,  and  the  property  was  sold  thereunder. 
He  was  thereby  estopped  from  asserting  any  right  to  the 
property  as  against  the  judgment.  It  would  be  strange 
indeed,  if  Keys  could  issute  execution  upon  a  judgment 
in  his  favor,  and  sell  the  identical  property  which  had 
just  before  been  sold  under  execution  against  him,  upon 
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a  lien  paramount  to  that  upon  which  his  judgment  was 
rendered.  As  between  the  purchaser  under  the  special 
execution  against.  Keys,  enforcing  the  mechanic's  lien, 
and  a  claim  by  Keys  to  sell  the  same  property  under  a 
junior  lien,  there  can  be  no  question  as  to  the  right  of 
such  purchaser  to  enjoin  the  sale;  because  Keys  must 
be  estopped  by  the  judgment  against  him  from  claimj 
any  right  adverse  to  it.  And  it  will  be  remembe: 
that  these  plaintiffs  have  acquired  the  title,  and  stanj 
the  place  of  the  purchaser  at  the  mechanic's  lien  salj 

"We  conclude,  therefore,  that  Keys  was  the  only 
sary  party  to  the  mechanic's  lien  foreclosure  suit,  and 
the  purchaser  at  the  sale,  under  the  mechanic's  lien  ju< 
ment,  acquired  a  title  to  the  property,  free  from  any  right* 
in,  or  equity  against  it,  in  behalf  of  the  defendant  therein. 

III.  Upon  the  death  of  either  husband  or  wife,  the 
survivor  is  entitled  to  one-third  in  value  of  the  real  estate 
of  which  the  deceased  was  seized  during  the 
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4.  Dowzb  :  re- 
leM6  of  judg-  i  -i-» 

ment  Hen.  coverture,  etc.,  as  dower.  By  our  statute,  the 
husband  of  a  deceased  wife  takes  the  same  interest  in  her 
real  estate,  as  the  widow  of  a  deceased  husband  takes 
in  his,  and  the  estate  by  curtesy  is  abolished.  Rev.  § 
2479.  Our  statute  also  enacts  (Rev.  §  2435  [1407]), 
"  The  widow's  dower  cannot  be  affected  by  any  will  of  her 
husband,  if  she  objects  thereto,  and  relinquishes  all  rights 
conferred  upon  her  by  will."  ^  This  section,  by  force  of 
the  one  just  before  cited,  applies  also  to  the  rights  of  the 
husband  under  any  will  of  his  wife. 

In  this  case,  the  wife,  Margaret  E.  Shields,  devised  the 
real  estate  in  controversy  to  her  son  Alexander ;  and,  that 
being  all  her  property,  she  made  no  provision  for  her 
husband,  or  her  other  children.  The  husband  does  not 
object  to  this  will  of  his  wife,  but  assents  thereto,  and 
waives  all  claim  of  dower  in  the  real  estate  devised  there- 
by.   The  defendant  in  this  action  claims,  that,  if  the 
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whole  of  the  real  estate  in  controversy  is  not  subject 
to  his  execution  as  the  property  of  John  H.  Shields,  at 
the  least,  one-third  thereof,  it  being  his  dower  interest 
therein,  is  subject  thereto.  And  the  question  is  presented, 
whether  a  person  entitled  to  dower  at  his  or  her  election 
may  waive  such  right  to  the  prejudice  of  creditors. 

If  the  one-third  in  fee  (the  dower  right  under  our 
statute)  was  cast  by  operation  of  law,  at  the  death  of  the 
wife,  upon  the  husband,  then,  such  title  being  thereby 
vested  in  the  husband,  the  lien  of  any  judgment  against 
him  would  attach  to  such  title,  and  he  could  not  divest 
himself  of  it  to  the  prejudice  of  his  judgment  creditors; 
nor,  perhaps,  could  he  do  so  voluntarily,  to  the  prejudice 
*)f  any  creditors,  whether  they  had  judgment  liens  or  not. 

But,  under  the  peculiar  provisions  of  our  statute,  the 
will  passes  the  title  at  once  to  the  devisee,  subject  to  be 
A  1.  Effect  divested  or  defeated  by  the  objection  of  the 
o/wiii.  party  entitled  to  dower.    If  the  party  thus 

entitled  do  not  object,  the  devisee,  it  is  clear,  takes  by  ike 
witt,  and  would  not  be  held  to  take  the  title  or  any  por- 
tion of  it  from  the  party,  who  might,  on  objection  made, 
have  become  entitled  to  the  third  thereof. 

From  this  it  appears,  that  no  absolute  or  positive  legal 
rights  in  the  property  have  as  yet  accrued  to  the  defend- 
ant by  virtue  of  his  judgment,  or  the  lien  thereof.  At 
most,  it  is  but  a  supposed  equity  which  would  authorize 
the  judgment  creditor  to  cohtrol  the  election  of  his  debtor, 
as  to  whether  he  would  take  under  the  will  or  the  statute. 
Let  us  inquire  as  to  the  potency  of  that  supposed  equity. 

If  the  wife  had  seen  fit,  prior  to  her  death,  to  make  a 
voluntary  conveyance  of  the  property  to  her  son,  there  is 
Argu.  s.  Voion-  no  question  but  that  the  husband  might  have 
am*.  joined  in  the  conveyance,  and  thereby  have 

defeated  any  claim  therein  after  her  death,  either  by  him- 
self or  creditors.    Now,  suppose  that  the  wife  preferred 
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to  pass  the  title  to  the  son  by  a  devise,  rather  than  by 
deed,  and  the  husband  consented  thereto,  or  did  not 
object,  and  does  not  afterward  object.  The  title  would 
pass  just  as  effectually  by  the  will  as  by  the  deed,  and 
the  creditors  are  no  more  injuriously  affected  by  the  one 
than  the  other;  nor  is  there  a  more  potent  equity  for 
them  in  the  one  case  than  in  the  other.  It  seems  to  us, 
therefore,  that  the  creditors  have  not  the  right  to  control 
the  husband  as  to  his  election  to  take  under  the  will  or 
'  statute,  or  to  compel  him  to  object  to  the  will,  and  insist 
upon  dower,  in  order  that  the  same  may  be  subjected  to 
the  payment  of  his  debt. 

The  authorities  cited  by  appellee's  counsel,  in  opposi- 
tion to  this  view,  do  not  sustain  their  position.  The  case 
of  Tampkme  v.  Fonda  (4  Paige's  Oh.  448)  simply  holds, 
that  a  widow's  dower  may  be  subjected  to  the  payment 
of  her  debts,  and  that,  if  she  does  not  have  it  assigned,  a 
court  of  equity,  at  the  suit  of  creditors  to  subject  it,  will 
order  it  to  be  assigned,  so  that  it  may  be  reached  by 
execution.  The  other  cases  cited  are  not  as  much  to  the 
point  as  this.  They  are,  Lawrence  v.  Miller,  2  Com. 
245,  254 ;  Edmeston  v.  Lyde,  1  Paige's  Ch.  637 ;  Stewart 
v.  McMartin,  5  Barb.  438,  447. 

IV.  The  next  question  made  is,  whether  Mrs.  Marga- 
ret E.  Shields,  who  was  a  married  woman,  and  without 
8.  huuavd      any  separate  property  of  her  own,  could  by  any 
capacityof     contract  acquire  a  title  to  the  real  estate  in 
properly?11     controversy?    She  was  the  wife  of  John  H. 
credit.  Shields,  the  defendant  in  the  execution,  the 

levy  of  which  is  sought  to  be  enjoined  in  this  action. 
There  is  no  controversy  but  that  she  is  the  owner  and 
holder  (provided  she  has  the  capacity  to  take  and  hold) 
the  right  or  title  acquired  by  the  purchaser  at  the  sale 
under  the  mechanic's  lien  in  favor  of  Ellis  against  Keys, 
administrator. 


Digitized  by  VjOOQ IC 


312  8UPBEME  COURT  OF  IOWA, 

Shield!  t.  Key* 

Upon  the  question  of  the  capacity  of  married  women 
to  make  contracts,  in  this  State,  and  their  obligations 
thereunder,  the  following  points  have  in  substance  been 
ruled  by  this  court:  That,  where  a  married  woman  is 
sued  at  law  upon  a  promissory  note  and  the  fact  of  cover- 
ture is  not  disclosed  by  the  petition,  an  answer  averring 
coverture,  at  the  time  of  making  the  note,  constituted  a 
good  defense  to  the  action  at  law  thereon.  Bodemyer  v. 
Hodman,  5  Iowa,  426.  That,  where  a  married  woman 
had  received  a  bond  for  title  to  certain  real  estate,  and 
given  her  promissory  notes,  signed  also  by  her  husband, 
as  surety,  in  consideration  therefor,  she  could  not  be 
made  liable  in  an  action  at  law  upon  the  notes.  Janes  v. 
Crorthwaite,  17  id.  393.  That,  where  a  married  woman 
signed  a  promissory  note  as  surety,  and  pledged  certain  of 
her  property  for  its  payment,  such  property  would  be  sub- 
jected in  equity  to  the  payment  of  the  note.  Pattern,  v. 
Kinsman,  17  id.  428.  That  the  earnings  of  the  wife  dur- 
ing coverture  belong  to  the  husband ;  and,  where  the  earn- 
ings have  been  invested  in  property  and  the  title  taken  in 
her  name,  such  property  will  be  subjected  to  the  payment 
of  the  husband's  debts.  Duncan  v.  BoeeUe  et  tig.,  15  id 
601 ;  Ticanie  Bank  v.  Harvey  et  a£,  16  id.  141 ;  Laing  v. 
Cunningham^  17  id.  510.  This  common  law  rule  is  now 
changed  by  statute.  SeeLawsofl866,ch.24.  That,  where 
the  wife  takes  the  title  to  property  (which  is  really  the 
husband's)  in  her  own  name  for  the  purpoee  of  defrauding 
the  husband's  creditors,  such  property  will  be  subjected 
to  the  payment  of  his  debts.  Ticonic  Bank  v.  Harvey  et 
at,  and  Laing  v.  Cunningham^  supra.  And  in  the  first 
of  the  two  cases  last  named,  it  waaexprasly  stated,  "that 
in  equity  the  wife  is  capable  of  taking  rod  property  to 
her  own  separate  use,  and  of  holding  it  independently  of 
bar  husband."  And  when  the  wife  has  separate  property 
she  may  use  it  in  trading  or  the  like,  without  subjectiiq; 
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the  profits  to  seizure  for  the  husband's  debts.  Mitchell  db 
Sons  v.  Sawyer  and  wife,  21  Iowa,  582,  and  authorities 
there  cited. 

It  has  never  been  held  by  this  court,  but  that  a  married 
woman  could,  either  at  law  or  in  equity,  purchase  and 
hold  the  title  to  real  estate  in  this  State,  independently 
of  her  husband  and  regardless  of  whether  she  had  a  sepa- 
rate estate  or  not.  And  a  reference  to  the  cases  above 
and  the  authorities  therein  referred  to  will  abundantly 
show,  that,  in  equity,  and  aside  from  any  statute,  a  married 
woman  is  capable  of  acquiring  and  holding  real  property 
to  her  own  separate  use.  See  also  and  especially  Darby  v. 
Callaghan,  16  N.  T.  71,  and  Knapp  v.  Smith,  27  id.  277. 

In  this  case,  the  married  woman,  Mra.  Margaret  E. 
Shields,  at  the  time  of  her  purchase,  had  no  separate 
estate ;  but  she  did  have  a  son  in  the  military  service, 
from  whom  she  expected  to  and  did  receive  money,  a  part 
of  which  was  applied  toward  the  payment  of  the  prop- 
erty in  controversy.  Now,  if,  as  was  held  in  Mitchell  v. 
Sawyer  (supra),  a  married  woman  may  borrow  money  with 
which  to  purchase  real  property  in  her  own  name,  relying 
upon  receiving  money  from  her  father's  estate  with  which 
to  repay  it,  and  thereby  acquire  and  hold  a  perfect  title 
in  her  own  separate  right,  which  facts  appear  from  the 
record  in  that  case,  why  may  not  a  married  mother  pur- 
chase upon  credit,  relying  upon  her  son's  earnings  with 
which  to  pay,  and  also  acquire  a  good  title  ? 

It  seems  to  us,  even  in  view  of  the  principles  of  equity, 
aside  from  any  statutory  provisions,  that  Mrs.  Margaret 
E.  Shields  was  possessed  of  the  capacity  to  acquire  and 
hold  the  title  to  the  property  in  controversy ;  and  that  no 
advantage  or  right  results  to  the  defendants  by  reason  of 
the  fact  that  she  was  a  married  woman  at  the  time  she 
acquired  the  title.  Of  course,  if  the  purchase  was  made 
by  the.  husband  for  his  own  benefit,  and  the  title  taken  in 
Vol.  XXIV.— 40 
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the  name  of  the  wife  to  defraud  creditors,  or,  if  the  wife 
made  the  purchase  and  used  the  means  of  the  husband  in 
the  payment  of  the  consideration,  or  the  like,  then  the 
property  could  be  subjected  to  the  payment  of  his  debts. 
But  in  this  case  the  fraud  charged  in  the  answer  is  posi- 
tively denied  in  the  reply,  and  there  is  no  sufficient  proof, 
in  the  opinion  of  the  majority  of  the  court,  to  sustain 
the  charge.    Weight,  J.,  not  concurring.    Besides,  the 
referee  bases  his  conclusions  of  law  upon  the  incapacity 
\  -'-.  of  the  married  woman  to  take  or  hold  the  title  to  the 
-    property  in  her  own  right ;  and  the  counsel  for  appellees 
.. .  -    '•  Bbsl  their  argument  in  this  court  to  sustain  the  judgment 
^  .  below,  upon  the  same  basis.    (A  supplemental  argument 
*  v.  *--  *by  appellees'  counsel,  filed  since  this  opinion  was  prepared, 
;  *  does  make  the  question  of  fraud  distinctly ;  but  it  is  not 
necessary  to  examine  it  further  than  to  state  our  conclu- 
sion as  above.) 
The  judgment  of  the  District  Court  is  reversed,  and  the 

injunction  made  perpetual. 

Reversed 
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Pab8Hall  t.  Moody  et  al. 

1.  Parties:  administrator:  substitution.  If,  pending  an  action 
against  a  married  woman,  for  the  collection  of  a  debt  and  its 
enforcement  against  her  estate,  she  dies,  her  administrator  becomes 
a  necessary  party  defendant,  who  should  be  substituted,  and  against 
whom  the  action  survives. 

9. equitable  relief.  If  the  action  was  in  the  nature  of  a  cred- 
itor's bUl,  or  if  it  sought  upon  any  equitable  ground  to  subject  her 
real  estate  to  the  payment  of  the  claim,  the  administrator  would 
still  be  a  proper,  if  not  a  necessary,  party. 

8. administrator  :  appointment  :  presumption.  If  the  record 

does  not  disclose  whether  an  administrator  has  been  appointed,  it 
wUl  not  be  presumed  that  no  appointment  was  made.    But  if  none, 
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a  plaintiff  may  have  it  done  for  the  purpose  of  providing  a  proper 
party  defendant  to  his  action. 

4  NON-JOINDEH:  OBJECTION  WHKK  MADS:  EFFECT  OF.  An  ob- 
jection of  non-joinder,  on  the  ground  that  heirs  were  made  parties 
when  the  administrator  should  have  been,  when  made  for  the  first 
time  in  the  Supreme  Court,  will  not  operate  to  dismiss  the  petition, 
but  to  remand  the  cause. 

6.  Fraotioei  failure  to  except.    An  objection,  that  a  cause  was 
improperly  transferred  to  the  chancery  docket,  cannot  be  urged  in 
the  Supreme  Court,  when  no  exception  was  taken  to  the  order^f^  -*   ^^ss^ 
transfer.  ^       -  ~~- 

Appeal  from  Lucas  District  Court. 
Thub8day,  April  16. 

This  suit  was  originally  brought  at  law  in  attachmfi^4^^ip> 
against  John  B.  Moody  and  Mary  A.  Moody.    It  appears  * 

from  the  record,  that  the  original  court  files  were  lost,  at 
some  date  not  given,  and  that,  by  order  of  court,  the 
parties  were  required  to  file  substituted  papers.  This 
was  done  May  10, 1867,  and  the  pleadings  thus  filed  are 
substantially  of  the  following  character : 

The  petition  avers  that  defendants,  John  B.  and  Mary 
A.  Moody,  on  the        day  of  ,  1858,  entered  into 

a  contract  with  plaintiff  for  the  purchase  of  certain  lands 
in  Lucas  county,  setting  out  the  description  thereof,  and 
undertook,  in  payment  therefor,  to  convey  to  plaintiff  a 
certain  lot  in  the  city  of  Baltimore,  of  the  value  of 
$2,000,  and  a  certain  stock  of  goods  in  the  city  of  Cin- 
cinnati ;  that  the  plaintiff  executed  to  defendant  Mary 
A.  Moody  a  deed  for  the  lands  in  Lucas  county,  and  the 
defendants  executed  to  plaintiff  a  deed  for  the  Baltimore 
lot,  but  plaintiff,  in  the  language  of  the  petition,  "  ob- 
tained no  title  thereto  by  virtue  of  said  deed  from 
defendants;"  that  defendant  Mary  A.  Moody  paid  plaint- 
iff nothing  for  the  Lucas  county  lands  conveyed  to  her 
by  plaintiff,  "  at  the  request  of  John  B.  Moody,  as  a  con* 
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aideration  for  the  Baltimore  lot,  which  Mary  A.  Moody 
pretended  to  own  and  convey  to  plaintiff; "  and  that,  by 
reaBon  of  defendants'  foiling  to  convey  to  plaintiff -said 
lot,  "  he  has  been  damaged  to  the  amount  of  $3,000 ; " 
that  defendants  are  non-residents,  and  John  B.  Moody  is 
insolvent.  The  petition  concludes  with  a  prayer  for  a 
writ  of  attachment  against  the  defendants'  property,  and 
for  a  judgment  for  $3,000,'  and,  in  the  language  of  the 
petition,  "  that  the  lands  so  held  and  owned  by  Mary  A. 
Moody  be  subjected  to  the  payment  of  the  judgment  of 
petitioner,  and  that  he  may  have  such  other  and  further 
relief  as  in  equity  and  good  conscience  he  may  require." 
An  amended  petition  is  filed,  making  Harriet  B.,  Ed- 
ward R.,  Charles  W.  and  Eleanor  R.  Moody,  defendants 
as  heirs  at  law  of  Mary  A.  Moody  (her  death  having 
been  suggested  and  the  suggestion  entered  of  record), 
and  asking  the  same  relief  against  them  as  is  prayed  for 
in  the  original  petition.  These  are  substantially  the 
pleadings  of  plaintiff. 

The  defendants,  John  B.  and  Mary  A.,  answered  the 
original  petition  separately.  Mary  A.  answers  in  these 
words :  "  That,  at  the  time  of  making  said  contract,  she 
was  a  married  woman,  and  hence,  not  liable  for  damages. 
She  denies  that  she  ever  made  or  entered  into  any  con- 
tract with  plaintiff."  It  is  not  necessary,  for  the  purposes 
of  this  opinion,  to  give  the  substance  of  the  answer  of 
John  B.  Moody,  further  than  to  state  that  it  alleges  a 
sufficient  defense  to  the  action.  The  heirs  of  Mary  A., 
after  their  substitution  as  defendants,  also  answer,  setting 
up  a  sufficient  defense. 

The  court,  on  motion  of  plaintiff,  transferred  the  cause 
to  the  chancery  docket.  It  appears  to  have  been  tried 
by  the  first  method,  and  a  decree  entered  November  5, 
18f>6,  finding  briefly  and  in  these  words,  "the  equity 
with  the  plaintiff,"  and  decreeing  that  plaintiff  recover 
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of  John  B.  Moody  the  sum  of  $2,213-^,  and,  in  the 
language  of  the  decree,  "  that  the  lands  attached  "  (des- 
cribing them  as  in  the  petition)  "be  subject  to  the 
payment  of  said  sum,  interest  and  costs,  and  that  the 
same  be  sold  and  the  proceeds  thereof  applied  to  the  said 
payment  of  said  debt." 
From  this  decree  defendants  appeal. 

Stuart  Brothers  and  Jordan  &  Jordan  for  the  appel- 
lants. 

J.  W.  Wilkinson  for  the  appellee. 

Beck,  J.  —  We  will  not  undertake  to  determine  whether 
the  petition  attempts  to  charge  the  heirs  of  Mary  A. 
Moody  as  liable  on  the  contract  of  warranty  in  the  deed 
made  by  her  and  John  B.  Moody,  for  tho  Bothmore  lot, 
or  on  the  original  contract  of  sale,  or  for  fraud  in  the 
transaction.  It  is  a  difficult  matter  to  determine  just 
what  the  cause  of  action  is,  and  it  is  not  important  for 
the  proper  decision  of  this  case.  Neither  can  we  deter- 
mine, considering  the  petition  and  argument  together, 
whether  the  plaintiff  seeks  a  judgment  against  the  heir* 
for  the  amount  sued  for,  or,  as  to  them,  the  action  is  in 
the  nature  of  a  creditor's  bill,  seeking  to  hold  the  lands, 
the  title  of  which  is  in  them,  subject  to  John  B.  Moody's 
debt,  or  whether  it  seeks  on  equitable  grounds,  inasmuch  as 
the  lands  have  never  been  paid  for,  to  subject  them  to  the 
judgment  for  the  purchase-money.  For  the  purpose  of 
this  decision,  it  is  not  necessary  to  determine  these  ques- 
tions. 

Mary  A.  Moody  held  the  title  to  the  lands,  and  was 
made  a  party  to  this  6uit,  which  aimed  to  subject  the 
lands  to  a  certain  debt,  either  of  John  B.  Moody  and 
herself,  or  of  John  B.  Moody  alone.  At  her  death,  pend- 
ing the  suit,  whatever  was  its  object,  or  the  actual  cause 
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of  action  of  the  petition,  the  suit  did  not  abate,  bat  could 
have  been  continued  against  her  legal  representatives. 
Laws  of  Ninth  General  Assembly  (1862),  ch.  174,  §  4. 

I.  Who  are  the  necessary  parties  that  should  have 
been  substituted  at  the  death  of  Mary  A.  Moody  ?  If 
l.  partus:      the  debt  was  against  her,  and  is  attempted  to 

administrator:  _  _  _       °  .  _       7  _  *      .    . 

•abttitution.  be  enforced  against  her  estate,  the  adminis- 
trator of  her  estate  is  the  necessary  party,  who  should 
have  been  substituted,  and  against  whom  the  action  sur- 
vived. Po8tlewait  and  Creagan  v.  Howes  et  al.,  3  Iowa, 
877 ;  Reynolds  v.  May,  4  G.  Greene,  286 ;  The  Unknown 
Heirs  of  Whitney  v.  Kimball,  4  Ind.  549. 

II.  If  the  action,  being  a  chancery  proceeding,  is  to  be 
considered  in  the  nature  of  a  creditor's  bill,  or  upon  any 
x eoai.      equitable   grounds   it  seeks  to    subject  the 

table  relief:       }md&    of   ^    ^^    of   Mary   ^    Moody    to 

plaintiff's  claim  against  John  6.  Moody,  the  administra- 
tor is  a  proper,  if  not  a  necessary,  party.  Courts  of  equity, 
as  a  general  rule,  require  all  persons  materially  inter- 
ested in  the  subject-matter  of  the  suit,  either  legally  or 
beneficially,  to  be  made  parties,  either  as  plaintifis  or 
defendants.  Story's  Eq.  PL,  §72;  2  Story's  Eq.  Jur., 
§1526. 

III.  It  does  not  appear,  from  the  record,  whether  an 
administrator  of  the  estate  of  Mary  A.  Moody  has  or  has 
^ adminis-not  ^een  appointed.    We  cannot  presume, 

pointaent:  *^at  there  is  no  administrator.  Postlewait  dk 
presumption.  Creagan  v.  Howes  et  al.,  3  Clark,  377;  The 
Unknown  Heirs  of  Whitney  v.  Kimball,  4  Ind.  549.  In 
case  an  administrator  has  not  been  appointed  it  is  compe- 
tent for  the  plaintiff  to  have  it  done  and  thus  provide  a 
necessary  or  proper  party  for  his  6uit. 

IV.  If  the  view  we  have  suggested,  that  the  cause  of 
action  is  a  claim  against  the  estate  of  the  deceased  and 
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4.  —  non.      John  B.  Moody,  be  correct,  and  the  adrainis- 

iolnder:  ob-  ,  „  ,i 

JecUon  when   trator,  therefore,  a  necessary  party,  the  objec- 
*>f.  tion  of  the  non-joinder,  though  well  taken, 

was  first  made  in  this  court.  This  error,  therefore,  will 
not  operate  tct  dismiss  the  petition,  but  to  remand  the 
cause  to  the  court  below  for  further  proceedings.  Kriech* 
baum  v.  Bridges  &  Powers,  1  Iowa,  14 ;  Postlewait  et  al. 
v.  Howes  et  al.,  3  id.  381. 

V.  The  other  questions  in  the  case  need  not  be  deter- 
mined.    It  will  be  proper,  however,  to  remark,  that, 

5.  pbaoticb:     although  it  may  well  be  doubted  whether  the 

fkiluretoex-  ...  -  , 

cept.  petition    contains   a   statement  of  such   an 

equitable  cause  of  action,  that  it  was  properly  transferred 
to  the  chancery  docket,  yet,  that  objection  cannot  now 
be  made  in  this  court,  no  exception  having  been  made  at 
the  time,  to  the  order  transferring  the  cause  to  the 
chancery  side  of  the  court  (Revision,  §§  2611,  2619). 

In  view  of  the  fact,  that  the  petition  is  unintelligible 
in  respect  to  the  cause  of  action,  grounds  of  relief  and 
nature  of  remedy  required,  as  well  as  on  account  of  the 
errors  above  pointed  out,  the  cause  is  reversed  and 
remanded  for  a  new  trial,  with  direction  that  the  parties 
plead  anew,  and  that  the  plaintiff  make  the  necessary 
parties  defendants. 

Without  determining  who  may  be  necessary  parties,  in 
all  possible  shapes  the  case  may  take  upon  new  pleadings, 
we  may  suggest,  that  the  safer  course  in  practice,  the  one 
which  will  most  certainly  terminate  litigation  and  secure 
adequate  relief,  in  equitable  actions,  is  to  make  all  persons 
defendants,  that  the  law  recognizes  to  be  proper  parties, 
on  account  of  interest  in  the  subject-matter  of  the  action. 

Reversed. 
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1.  Tax  deedt  ialb  en  masse.  A  tax  deed,  embracing  several  distinct 
tracts  of  land  which  purport  to  have  been  sold  in  mass  for  a  gross 
sum,  is  void  upon  its  face. 

2.  Evidence  i  record  of  instrument.  The  record  copy  of  a  deed* 
being  secondary  evidence,  is  inadmissible  to  prove  the  contents  of 
the  instrument,  unless  it  is  first  shown,  that  the  original  Is  lost,  or 

*  does  not  belong  to,  or  Is  not  under  the  control  of,  the  party  offering 
the  record  in  evidence.  The  case  of  WiUiams  v.  Heath,  &  Iowa, 
619,  followed. 

Appeal  from  Dallas  District  Court. 
Thursday,  April  16. 

Tax  sale  and  deed.  Primary  and  secondary  evi- 
dence, etc. — Petition  in  equity.  Cause  tried  by  the 
second  method  by  the  court. 

Plaintiff  is  the  fee  simple  owner,  by  a  regular  chain  of 
title,  of  the  forty  acres  of  land  in  controversy.  As  such 
he  brought  this  6uit,  alleging  his  ownership,  and  setting 
up,  that  the  defendant  claims  title  by  virtue  of  a  pre- 
tended tax  sale  made  by  the  county  treasurer,  July  5, 
1861,  and  a  treasurer's  tax  deed  thereunder,  made  March 
2, 1865.  Petition  alleges  various  matters  against  the  tax 
sale,  such  as  illegal  assessment  and  levy,  want  of  adver- 
tisement, etc.,  etc.  It  alleges  that  the  tax  sale  and  deed 
are  a  cloud  upon  his  title,  and  the  prayer  is,  that  they  be 
declared  void,  and  plaintiff's  title  quieted.  Answer  in 
denial ;  also  claiming  title  under  a  tax  sale  (the  validity 
of  which  is  averred),  made  July  5,  1861,  and  tax  deed 
made  thereunder,  July  21, 1866.  This  tax  sale  was  made, 
as  alleged  both  in  the  petition  and  answer,  July  5, 1861, 
and  this  suit  was  not  brought  until  July  25, 1866.  Where- 
fore the  defendant  pleads  the  five  years  statute  of  lim- 
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itatiore  provided  by  section  790,  of  the  Bevision.  The 
court  upon  the  evidence  decided  in  favor  of  the  defend- 
ant, and  dismissed  the  petition.  Plaintiff  appeals.  The 
other  facts  appear  in  the  opinion. 

S.  Sibley  for  the  appellant. 

J.  B.  Reed  for  the  appellee. 

Dillon,  Ch.  J. — On  the  trial  the  plaintiff  showed  the 
regular  or  government  title  in  himself.  He  also  showed, 
l.  tixdud:  &&*  defendant  had  a  tax  deed  for  this  land, 
•ale  mmam.  made  March  2,  1865,  upon  a  sale  made  July 
5, 1861,  for  the  delinquent  taxes  for  1857, 1858,  and  1859. 
This  tax  deed  was  void  upon  its  face,  because  it  embraced 
several  distinct  tracts  of  land,  which  purported  to  have 
been  sold  en  masse  for  a  gross  sum.  It  was  precisely  such 
a  deed  as  has  been  adjudged  void  on  its  face,  by  prior  de- 
cisions of  this  court.  Boardman  v.  Bourne,  20  Iowa,  184 ; 
Ferguson  v.  Heath,  21  id.  438 ;  Williams  v.  Heath,  22  id. 
519. 

The  defendant,  however,  did  not  claim  title  under  the 
tax  deed  of  March  2, 1865,  but  under  a  tax  deed  made 
%  Bm>nroB:  July  21, 1866,  upon  the  said,  sale  of  July  5, 
ttmment  1861.  To  support  this  claim  he  offered  in 
evidence  the  record  of  this  last  named  deed,  without 
showing  by  his  own  oath,  or  otherwise,  that  the  original 
was  lost,  or  did  not  belong  to  him,  or  was  not  within  his 
control.  The  record  of  the  deed  was  objected  to  on  the 
ground,  that  it  was  secondary  evidence,  but  the  objection 
was  overruled,  and  the  plaintiff  excepted.  This  secondary 
evidence  (not  the  origmaly  as  the  appellee's  attorney 
maintains)  was  received. 

That  this  was  erroneous  was  expressly  ruled  in  Wil- 
liams v.  Heath  (22  Iowa,  519),  As  it  was  upon  the 
Vol.  XXIV*- 
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evidence  thus  introduced  that  the  defendant  succeeded, 
the  judgment  below  must  be  reversed. 

Whether  the  treasurer,  having  made  one  deed,  can 
subsequently  upon  his  own  motion  make  another  recit- 
ing differently  the  facts  concerning  the  mode  of  sale ; 
whether  verbal  evidence  aliunde  the  deed  and  certificate 
of  sale  can  be  given,  showing,  in  opposition  to  the  legal 
effect  of  those  instruments,  that  each  parcel  was  separately 
exposed  for  sale,  and  separately  sold;  whether,  if  such 
evidence  is  competent,  that  which  was  introduced  in  this 
cause  was  sufficient  to  establish  a  separate  sale  of  the 
parcel  in  controversy,  are  questions  upon  which,  as  well 
as  upon  the  construction  of  section  790,  as  to  the  five 
years  limitation,  we  deem  it  prudent,  in  view  of  the  large 
interests  involved,  to  withhold  any  expression  of  opinion, 
the  more  particularly,  as  some  of  these  questions  may  not 
arise  on  the  re-trial  or  not  in  the  same  shape,  and  as  others 
were  not  very  fully  gone  into  by  counsel,  and  respecting 
which  the  court  are  not  at  present  entirely  of  one  mind. 

Beversed. 


1  £J  »g  Smith  &  Co.  r.  MoLeajst. 

as  em 

82    738J 

^  322i  i.  Pleading:  exhibit  of  wbittkh  nisTBmonrr :  evidence.  The  mil 

2t~W|  ure  to  set  out  In  or  attach  to  the  petition  in  a  replevin  suit,  either 

Sr  ftga  *ne  oris****  or  a  °°PT  °f  a  chattel  mortgage,  under  which  plaintiff 

>i4  ^  claims  the  right  of  possession  to  the  property,  constitutes  no  objection 

»2  588  to  the  introduction  of  the  mortgage  in  evidence  on  the  trial.    The 

objection  must  be  taken  by  demurrer,  or  it  wiU  be  deemed  waived. 

Rev.,  §§  2676,  8678. 
2. Whether,  under  §  2964,  a  different  rule  would  not  apply  where 

the  instrument  constitutes  the  cause  of  action,  within  the  meaning 

of  said  section,  quote. 

'  8.  Eeplevin:  demand.    Demand  of  possession  before  commencing  an 
action  of  replevin  need  be  made  only  in  those  cases  where  it  is  neoes- 

sary  to  terminate  the  right  of  possession  in  defendant,  and  confer  it 
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upon  the  plaintiff.  Where  both  parties  claim  title,  and  the  right  of 
possession  incident  thereto,  no  demand  is  necessary. 

4.  Chattel  mortgage :  contract  :  lbs  loci.  A  chattel  mortgage,  valid 
under  the  law  of  the  State  where  made,  will  be  so  held  by  the  courts 
of  this  State,  not  only  as  between  the  immediate  parties  to  the  instru- 
ment, but  against  third  persons,  if  such  would  be  the  effect  given  to 
it  under  the  laws  of  the  State  where  executed. 

5. possession  bt  moktgagok:  BfccOBDiXG  act.    Retention  of 

possession  by  the  mortgagor  of  personal  property  does  not,  under  the 
laws  of  this  State,  nor  of  those  of  Kansas,  which  in  this  respect  are 
similar,  render  the  transaction  fraudulent,  where  the  mortgage  is  ac- 
knowledged and  recorded.  Nor  is  the  rule  raised  by  a  recital  in  the 
mortgage,  that  the  property  is  "  sold  and  delivered  "  by  the  mortgagor. 

6. constructive  notice:  record  of  instrument.  The  con- 
structive notice  imparted  by  the  recording  of  a  chattel  mortgage  is 
not  confined  to  the  county  or  State  where  the  mortgage  was  exe- 
cuted, and  the  property  then  was,  but  extends  to  wherever  the  prop- 
erty may  be  removed. 

7. description  :  uncertainty.  A  description  in  a  chattel  mort- 
gage which  will  enable  third  persons,  aided  by  inquiries  which  the 
instrument  itself  indicates  and  directs,  to  identify  the  property 
covered  by  it,  is  sufficient.  Descriptions  which  have  been  held  suffi- 
cient, instanced  by  Beck,  J. 

8. rule  applied.  The  following  description  in  a  chattel  mort- 
gage, where  the  property  was  retained  by  the  mortgagor,  and  after- 
ward  passed  into  the  hands  of  his  partner,  who  sold  the  same,  was 
held  sufficient  to  charge  the  purchaser.  "  Five  freight  wagons,  and 
twenty-five  yoke  of  cattle,  being  the  train  now  in  my  possession." 

9.  Hew  trial :  conflicting  evidence.  The  action  of  the  court  below, 
In  overruling  a  motion  for  a  new  trial,  will  not  be  disturbed  where 
the  evidence  is  conflicting. 

Appeal  from  Page  District  Cowrt. 

Friday,  April  17. 

Replevin  for  thirty-one  head  of  work  oxen.    Plaintiffs 
claim  title,  and  the  right  of  possession  of  the  property, 
under  a  chattel  mortgage  executed  by  one  R.  C.  Dunham,. 
October  7, 1865,  to  them,  conveying  five  freight  wagons, 
and  twenty-five  yoke  of  cattle,  to  secure  to  them  an  in- 
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debtedness  of  said  Dunham  of  $1,750.  The  mortgage 
was  executed  in  the  city  of  Leavenworth,  Kansas.  The 
petition  of  plaintiffs  sets  out  in  full,  the  laws  of  the  State 
of  Kansas,  governing  the  execution  and  registration  of 
chattel  mortgages.  Defendant  claims  title,  and  the  right 
of  possession  of  said  property  under  a  purchase  of  the 
same  from  one  Short,  al  Savannah,  Missouri,  who  was  a 
partner  of  Dunham  in  the  ownership  of  said  property,  and 
had  the  right  to  sell  the  same  to  him.  Yerdict  and  judg- 
ment for  plaintiff.  Defendant  appeals.  The  other  facts 
will  sufficiently  appear  in  the  opinion. 

J.  R.  Morledge  and  J.  A.  Harvey  for  the  appellants. 

M.  B.  Moore  and  Withrow  <b  Wright  for  the  appellee. 

Beck,*  J.  —  I.  Neither  the  mortgage  and  notes  exe- 
cuted by  Dunham  to  plaintiffs,  nor  copies  thereof,  were 
1.  pueaddto:    filed  with  the  petition:  the  introduction  of 

exhibit  of  .  .  .  •  ,  .   , 

written  inetrn-  these  papers  in   evidence  at  the  trial  was 

mont:  eyl- 

deuce.  objected  to  for  that  reason.    The  objection 

was  overruled  and  the  papers  admitted  in  evidence. 
This  is  assigned  for  error,  and  in  support  thereof  section 
2920,  of  the  Kevision,  is  relied  upon  by  the  appellants' 
attorney.  But  the  objection  came  too  late.  It  could  have 
been  taken  on  demurrer  (section  2876) ;  but,  not  being 
so  taken,  it  was  deemed  waived  (§  2878).  It  is  presumed, 
that,  if  the  petition  contained  matter  which  the  defend- 
ant esteemed  sufficient  to  enable  him  to  answer,  thereby 
admitting  such  sufficiency,  it  was  adequate  in  all  respects 
for  the  purposes  of  a  trial.  The  issues  having  been 
found  without  any  objection  of  this  nature,  it  was  too 
late  to  make  it  at  the  trial.  Farwell  v.  Tyler,  5  Iowa, 
535 ;  Kingsbury  v.  Buchanan,  11  id.  387. 

It  would  seem,  that  section  2964,  to  which,  however, 
we  have  not  been  referred  by  appellant,  would  more 
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nearly  support  this  objection  than  the  other  sections 
relied  on,  and  which  we  have  just  considered.  We  con- 
fess that,  in  its  construction,  we  are  not  free  from  doubt 
of  the  correctness  of  our  conclusions.  Yet  the  better 
opinion  seems  to  be,  that  the  mortgage  is  not  in  fact  the 
cause  of  action,  in  the  sense  of  the  term,  as  used  in  that 
section.  If  this  be  correct,  the  instrument  was  properly 
admitted  in  evidence,  though  no  copy  was  attached  to 
the  petition. 

II.  It  is  contended,  that  the  action  of  replevin  was 
improperly  brought  and  sustained  against  defendant, 
s.  bvlvtiy:  because  no  demand  of  the  property  was  made 
demand.  by  plaintiflfc,  of  the  defendant.  That  defend- 
ant  acquired  possession  of  the  property  in  good  faith,  by 
purchase  of  one  to  all  appearances  the  owner,  and  that 
his  possession  was  not  therefore  wrongful,  and  that  this 
action  cannot  be  sustained  against  him  without  proof  of 
demand  of  the  property. 

It  is  hardly  necessary  to  remark,  that  the  action  of 
replevin,  under  our  Code  of  Procedure,  being  a  statutory 
remedy,  and  our  system  of  pleading  being  not  that  of  the 
common  law,  the  rules  that  govern  this  action,  as  well  as 
the  pleadings  therein,  are  not  those  that  are  applicable  to 
the  action  bearing  the  same  name  under  the  common  law. 
The  application  of  rules  and  reasons,  drawn  from  author- 
ities treating  of  the  common  law  action  of  replevin,  to 
this  proceeding,  under  our  system  of  procedure,  will 
inevitably  lead  to  erroneous  conclusions. 

Under  our  Code  it  is  a  remedy  for  the  recovery  of  per- 
sonal property,  to  which  the  plaintiff  has  the  right  of 
possession,  or  the  ownership  coupled  with  that  right. 
The  mist  of  no  common  law  fictions  obscures  the  proceed- 
ings in  the  action.  As  in  tho  action  at  bar,  the  plaintiff 
alleges  in  his  petition  the  facts  constituting  his  right  of 
possessiqn  of  the  property.    If  this  right  is  based  upon 


Digitized  by  VjOOQ IC 


326  SUPREME  COURT  OF  IOWA, 

Smith  &  Co.  y.  McLean. 

the  full  ownership,  he  so  avers.  The  answer  of  the 
defendant,  by  denial  of  the  allegations  of  the  petition,  or 
the  averment  of  proper  matter  of  defense,  puts  in  issue 
the  plaintiff's  right  of  possession  or  ownership  of  the 
property.  If  the  defendant's  right  can  only  be  termi- 
nated by  a  demand  of  the  property,  or  plaintiff's  right 
thereto  depends  upon  such  demand,  the  fact  will  appear 
in  the  pleadings,  or  will  be  drawn  as  a  conclusion  of  law 
therefrom.  Now,  it  is  evident,  that  proof  of  demand  of 
.possession  will  be  required  at  the  trial,  only  in  such  cases 
where  it  is  necessary  to  terminate  the  defendant's  right 
of  possession  or  confer  on  plaintiff  that  right.  To 
require  such  proof  in  any  other  cases,  would  impose  on 
one  party  a  vain  and  useless  labor,  which  the  law  will 
not  exact.  In  the  case  at  bar,  the  plaintiff  claimed  the 
ownership  of  the  property  and  the  right  of  possession  as 
incident  to  that  ownership ;  the  defendant's  claim  was 
precisely  the  same,  and  thereupon  was  the  contest  to 
determine  the  question  of  ownership.  No  reason  can  be 
given  why  a  demand  should  have  been  made ;  the  act  in 
no  way  could  have  affected  the  rights  of  either  party ;  the 
law  will,  therefore,  not  require  it. 

At  common  law,  the  action  was  brought  in  two  forms, 
viz.,  in  the  detinuit  or  detinet,  the  first  for  the  wrongful 
taking,  the  second  for  the  wrongful  detaining  of  goods. 
The  plea  to  the  first  was  nan  cepit,  to  the  second  nan 
detinet.  These  pleas  did  not  put  in  issue  the  right  of 
property  or  the  right  of  possession  of  the  goods,  but 
simply  the  wrongful  taking  or  detaining.  1  Chitty's 
Pleadings,  537;  Vote  v.  Hart,  12  HI.  378 ;  Anderson  v. 
Talcott,  1  Gilm.  371.  When  the  pleas  to  the  action  are 
non  cepit  or  non  detinet  only,  a  demand  is  held  necessary, 
as  in  the  cases  last  cited,  because  the  right  of  property  is 
admitted  by  the  pleas  to  be  in  the  plaintiff,  and  the  issue 
is  only  as  to  the  wrongful  taking  or  detaining  of  the  prop 
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erty.     Hence,  it  is  held,  in  order  to  charge  the  defendant 
with  such  wrongful  taking  or  detaining,  a  demand  must 
be  proved.     In  order  to  put  in  issue  the  ownership  of 
the  goods,  the  defendant  must  plead  property  in  himself 
or  in  a  stranger.  1  Chitty's  Pleadings,  481 ;  Anderson  v. 
Talcott,  1  Gilin.  371 ;   Vose  v.  Hart  12  111.  378.    In  order 
to  have  a  retorno  habendo  at  common  law,  the  defe"  J — L 
was  required  to  traverse  the  place  laid  in  the  declai 
and  avow  or  make  cognizance,  stating  the  cause  for 
he  distrained  the  property.   1  Chitty's  Pleadings 
When  the  property  in  the  goods  is  put  in  issue  byft 
plea  in  bar,  a  demand  is  not  necessary,  for  the  « 
reason,  that  the  detention  or  taking  is  thereby  adu 
but  justified,  because  of  the  ownership  of  the  goods  1 
defendant.     But  it  is  held,  even  where  under  a  plea  in 
bar  the  detention  is  in  issue,  it  need  not  necessarily  be 
proven  by  a  demand ;  it  may  be  proven  in  any  other  way, 
or  any  circumstances  which  go  to  satisfy  the  jury,  that  a 
demand  would  have  been  unavailing,  may  be  shown  to 
establish  the  detention.  Cram  v.  Kroger,  22  111.  74 ;  John- 
son v.  How  et  al.,  2  Gilm.  345 ;  Hudson  et  al.  v.  Maze,  3 
Scam.  582.    From  these  authorities  it  appears,  that,  even 
at  common  law,  no  demand  is  necessary  where  by  the 
pleadings  the  defendant  claims  property  in  the  goods. 
In  Johnson  v.  Howe  et  al.,  the  absurdity  of  the  rule, 
requiring  proof  of  demand,  is  well  and  forcibly  illus- 
trated by  Justice  Purple,  in  the  following  pertinent 
remarks :    "  In  trover  the  demand  and  refusal  does  not 
constitute  the  conversion.    It  is  only  evidence  of  it.     But 
this  is  not  the  only  evidence  to  prove  a  conversion  in  an 
action  of  trover,  or  an  unlawful  detention  in  an  action  of 
replevin.     It  could  scarcely  be  insisted,  that,  if  one  to 
whom  a  horse  had  been  loaned,  instead  of  returning  him 
according  to  contract,  should  attempt  to  run  him  from  the 
country,  and  the  first  intelligence  received  by  the  owner 
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should  be,  that  he  was  actually  absconding  with  his 
property,  such  owner  would  be  bound,  before  he  could 
properly  procure  a  writ  of  replevin  upon  which  to  retake 
the  same,  to  follow  and  overtake  the  wrong-doer  and 
formally  demand  his  property." 

In  Hudson  et  dL  v.  Maze  (3  Scam.  582),  the  defendant 
was  a  mere  bailee,  claiming  no  right  or  title  in  himself  to 
the  property  replevined.  While  holding,  that,  under  the 
facts  of  the  case,  a  demand  ought  to  have  been  proven, 
the  court  say :  "  We  would  not  wish  to  be  understood  as 
laying  down  a  rule,  that  replevin  would  lie  in  no  case  of 
a  lawful  possession  until  demand.  If  Maze,  defendant, 
had  held  possession  claiming  right  or  title  in  himself,  it 
might  change  the  case.  But  in  this  particular  case,  he 
was  the  mere  gratuitous  bailee  without  interest  or  charge, 
holding  possession  lawfully  for  the  bailor,  and,  for  aught 
that  appears,  ready  and  willing  to  deliver  it  to  him  who 
might  show  right.  It  seems  unjust  to  condemn  him  to 
costs,  for  a  lawful  act  and  gratuitous  service." 

Stanckfield  v.  Palmer  (4  Green,  23),  and  Gilchrist  v. 
Moore  (7  Iowa,  10),  are  relied  on  to  support  the  doctrine 
contended  for  by  appellant's  attorney.  In  each  of  these 
cases  it  is  ruled,  that  a  demand  is  necessary.  But  the 
pleadings  in  neither  case  are  given ;  we  cannot,  therefore, 
determine,  that,  under  the  issues  therein,  a  demand  was 
not  necessary  under  the  rules  we  have  just  announced. 
In  the  last  named  case,  we  conclude,  that  the  question  of 
the  ownership  of  the  property  in  dispute  was  not  in  issue. 
In  the  first  case,  that  question  seems  to  have  been  in 
issue,  but  it  is  probable,  that,  on  account  of  some  peculi- 
arity of  the  pleadings  or  facts,  a  demand  was  necessary. 
These  cases  cannot,  therefore,  determine  this  point. 

III.  It  is  claimed,  that,  admitting  the  mortgage  to  have 
been  sufficient  in  form  and  filed  for  registration  under  the 
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law  of  Kansas,  yet  it  is  not  operative,  except 
as  between  the  parties  thereto,  in  this  State. 
While  it  is  admitted,  that  the  lex  loci  con- 
tractus mnst  govern  as  to  the  validity,  nature  and  inter- 
pretation of  a  contract,  yet,  it  is  insisted,  that  it  only 
controls  as  between  the  parties  to  the  instrument. 

If,  under  the  laws  of  Kansas,  the  instrument  was  of 
sufficient  form,  and  properly  registered,  whereby  plaintiffs 
acquired  an  interest  in,  or  lien  upon,  the  property,  a  right, 
at  a  future  time,  upon  the  happening  of  any  contingency, 
to  acquire  possession  thereof,  or  qualified  property  there- 
in, then  by  the  comity  governing  the  intercourse  of  States, 
the  contract  retains  all  its  force  and  obligation,  when  the 
subject  thereof,  or  the  parties  thereto,  are  before  the 
courts  of  Iowa  for  adjudication  of  the  rights  of  posses- 
sion or  ownership  of  the  property.  The  enforcement  of 
the  contract,  to  the  extent  of  its  obligation  and  effect, 
cannot  interfere  with  the  policy  of  our  laws,  neither  can 
it  be  in  fraud  of  them,  nor  against  good  morals  or  public 
right.  It  is  a  contract,  therefore,  which,  in  a  forum  of 
this  State,  must  be  regarded  of  the  same  obligation  and 
receive  the  same  interpretation  it  would  receive  in  the 
courts  of  Kansas.  Story's  Conflict  of  Laws,  366,  §  240,  et 
seq. ;  Arnold  v.  Potter,  22  Iowa,  198 ;  Davis  v.  Branson, 
6  id.  424 ;  Savary  v.  Savory,  3  id.  272 ;  Bank  of  the 
United  States  v.  DonnaUy,  8  Pet.  361. 

The  argument  based  upon  the  hardships  of  this  and 
similar  cases  fails  to  convince  us,  that  justice  and  the 
interest  of  the  people  of  this  State  require  a  modification 
of  the  rule,  lex  loci  contractus,  as  contended  for. 

That  there  may  be  instances  of  innocent  persons  sus- 
taining loss,  as  did  the  defendant  in  this  case,  in  its  appli- 
cation to  instruments  executed  in  another  State,  may 
readily  be  admitted ;  but  these  occasional  instances  of 
hardship  are  amply  counterbalanced  by  the  benefits 
Vol.  XXIV.— 42 


Digitized  by  VjOOQ IC 


330  SUPREME  OOUBT  OF  IOWA, 

Smith  &  Co.  v.  McLean. 

which  the  people  of  the  State  receive  in  the  application 
of  the  rule  in  other  States  to  contracts  entered  into  here. 
We  could  illy  afford  to  establish  a  precedent,  disregard- 
ing and  setting  aside,  in  our  administration  of  justice, 
those  rules  of  comity  which  have  heretofore  been  recog- 
nized by  all  civilized  nations.  It  might  return  upon  us 
with  most  mischievous  results. 

Neither  are  we  able  to  admit  the  force  of  the  argument 
of  defendant's  attorneys,  whereby  they  attempt  to  estab- 

6 POM**  Mflh  Ae  fraudulent  character  of  the  mortgage, 

j!Sn£S£d-  «*  **>  third  persons,  by  force  of  the  fact,  that 
ing  act.  ^e  mortgagor  was  permitted  to  retain  posses- 
sion of  the  property  mortgaged.  The  provisions  of  the 
laws  of  Kansas  and  our  own  statute  concerning  chattel 
mortgages,  are  similar  in  providing,  that  such  instruments, 
when  the  possession  of  the  property  mortgaged  is  suffered 
to  remain  with  the  mortgagor,  must  be  filed  in  the  proper 
office.  The  fact,  that  the  possession  of  the  property  is 
left  with  the  mortgagor,  does  not  render  the  transaction 
fraudulent;  this  is  the  very  thing  the  statutes  of  both 
States  provide  for  and  authorize.  But  it  is  contended, 
that,  inasmuch  as  the  mortgage  recites,  that  the  property 
is  "  sold  and  delivered  "  by  the  mortgagor,  and  the  prop- 
erty continues  in  the  possession  of  the  mortgagor,  the 
transaction  is,  therefore,  fraudulent  as  to  third  persons. 
But  such  would  not  be  the  result  under  our  statute,  and, 
as  the  Kansas  statute  is  similar  thereto,  we  see  no  reason 
why  the  same  construction  should  not  be  put  upon  it. 

Under  the  law  of  Kansas  the  instrument,  when  filed, 
was  notice  to  the  world  of  the  lien  or  title  of  the  mort- 

6 con-      gagee,  though  the  property  conveyed  remained 

82? recorSof  *n  possession  of  the  mortgagor ;  we  give  it  the 
instrument.     game  effect  when  ^  rights  of  parties  secured 

by  it  are  before  us  for  adjudication.     But  it  is  argued, 
that  the  filing  in  Kansas  practically  cannot  be  notice  to  a 
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citizen  of  Iowa.  This  may  be  so,  but  the  same  argument 
would  be  just  as  true  and  forcible  if  the  instrument  were 
of  record  in  some  distant  county  of  this  State.  A.  makes 
a  chattel  mortgage  of  property  to  B. ;  both  being  resi- 
dents of  Alamakee  county,  the  instrument  is  recorded 
there.  A.  removes  the  property  to  Fremont  county,  and 
sells  it  to  one  who  has  no  actual  knowledge  of  the  mort- 
gage, yet,  the  law  charges  him  with  constructive  notice 
thereof,  and  he  takes  the  property  subject  thereto.  The 
filing  in  Alamakee  county,  for  the  purpose  of  imparting 
notice,  would  be  no  more  effective  practically,  than  a  like 
filing  in  an  equally  remote  county  in  Kansas.  People 
may  be  often  defrauded  by  purchasing  stolen  property ; 
bankers  and  others,  dealing  in  commercial  paper,  may 
often  suffer  loss  by  discounting  bills  in  the  hands  of 
fraudulent  holders,  but  such  occurrences  have  never  been 
considered  sufficient  to  require  a  modification  of  the  rules 
of  law  applicable  to  such  transactions. 

The  following  authorities  sustain  the  doctrine,  that 
a  chattel  mortgage,  valid  under  the  law  of  the  State, 
where  executed,  will  be  so  held  by  the  courts  of  a  sister 
State,  to  which  the  property  may  be  removed.  2  Hilliard 
on  Mortgages,  412 ;  Blystone  v.  Burgett,  10  Indiana,  28 ; 
Martin  v.  2KB,  12  Barb.  633 ;  Barker  et  al.  v.  Stacy,  25 
Mississippi,  477;  Ryan  v.  CUmton,  3  Strobhart,  413; 
Offut  v.  Flagg,  10  N.  H.  50;  Ferguson  v.  CMford,  37 
id.  87;  Jones  v.  Taylor,  30  Vt.  42. 

IV.  It  is  urged,  that  the  mortgage  is  void  for  uncer- 
tainty of  description  of  the  property  conveyed,  which  is 
7.  —  descrip-  in  these  words,  namely :  "  five  freight  wagons, 

tlon:  oncer-  -  A         '         ,         -      ^,     ,     .         ,  . 

uintj.  and  twenty-five  yoke  ot  cattle  being  the  train 

now  in  my  possession."  It  is  contended,  that,  as  this 
description  is  not  such  as  would  enable  any  one  to  identify 
the  property,  if  it  should  not  be  in  the  mortgagor's  hands, 
the  instrument  must  therefore  be  void  for  that  reason.    It 
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cannot,  with  reason,  be  claimed,  that  a  description  of  the 
property  should  be  set  out  in  the  instrument,  with  such 
certainty,  that  it  is  capable  of  being  identified  by  such 
description  alone.  It  often  happens  that  this  cannot  be 
done ;  certain  kinds  of  personal  property,  that  are  fre- 
quently conveyed  by  such  instruments,  it  would  be  impos- 
sible to  so  describe.  It  is  true,  that  there  must  be  cer- 
tainty in  the  description  of  the  property,  but  id  cerium 
est  quod  oertum  reddi  potest.  Hence,  if,  from  the  descrip- 
tion contained  in  the  instrument,  the  tirind  is  directed  to 
evidence  whereby  it  may  ascertain  the  precise  things  con- 
veyed, if  thereby  absolute  certainty  may  be  attained,  the 
instrument  is  valid.  The  rule  may  be  stated  in  different 
words,  thus :  That  description  which  will  enable  third 
persons,  aided  by  inquiries  which  the  instrument  itself 
indicates  and  directs,  to  identify  the  property,  is  sufficient. 
Lawrence  v.  EvarU,  7  Ohio  (N.  S.)  194.  The  following 
descriptions  have  been  held  sufficient,  viz.:  "All  and 
singular  the  stock,  tools  and  chattels  belonging  to  the 
mortgagor  in  and  about  the  shop  occupied  by  him;" 
"  all  the  pine  lumber  in  Whitman's  millyard  and  pond, 
and  all  the  manufactured  lumber  in  and  about  said  mill;" 
"  all  the  property  now  in  the  shop  occupied  by  me  in," 
etc. ;  "  all  the  goods,  wares  and  merchandise  in  and  about " 
a  certain  store;  "  all  the  stoves  I  have  in  Monterey,  the 
same  I  had  of  M.  F. ;"  "  one  ton  of  wire."  2  Hilliard  on 
mortgage,  333,  334,  §§  1  to  9,  and  authorities  cited.  In 
some  of  the  above  cases  the  descriptions  were  not  in  fact 
accurate,  as  that  the  mortgagor  had  in  fact  no  stoves  in  the 
town  mentioned,  but  they  were  in  another  town,  and  the 
wire  was  662  pounds  more  than  a  ton,  yet  the  courts  per- 
mitted the  introduction  of  parol  evidence  to  identify  the 
property  as  that  actually  mortgaged.  It  has  been  held, 
that  a  mortgage  of  "  ten  horses  "  in  the  mortgagor's  pos- 
session is  not  void  for  uncertainty  of  description,  and  tliat 
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the  identity  of  the  property  could  be  proved  by  parol. 
Eddy  v.  Caldtoell,  7  Minn.  225.  So  a  mortgage  of  all  the 
goods  in  a  certain  store,  holds  the  goods  though  moved  to 
another  place.  Wheldon  v.  Wilson,  44  Maine,  1.  A  mort 
gage  conveying  among  other  property  "  all  other  articles 
of  personal  property  in  and  about  Herbert  Hall,"  was 
held  to  cover  by  that  description,  a  family  carriage  belong- 
ing to  the  mortgagor,  if  on  the  premises  known  as  Herbert 
Hall,  at  the  time  the  mortgage  was  given.  Goulding  v. 
Swett,  13  Gray  (Mass.)  517.  Where  a  mortgage  described 
two  post  coaches  called  "  Stuben  and  Mayday  at  Hornells- 
ville,"  parol  evidence  was  admitted  to  show,  that  there 
was  no  coach  at  the  place  named  called  Stuben,  and  that 
a  coach  called  Cowhocton,  was  intended  to  be  included 
among  the  property  conveyed  by  the  mortgage.  Dodge  v. 
Potter,  18  Barb.  193.  A  mortgage  of  all  the  property 
"  now  in  the  shop  occupied  by  me  in  B,"  though  without 
date,  is  good,  for  parol  evidence  is  admissible  to  show  the 
date  of  its  execution  and  delivery,  and  thereby  to  arrive 
at  the  property  intended  to  be  covered  by  the  mortgage. 
Burditt  v.  Hunt,  25  Maine,  419.  These  cases  are  quite 
sufficient  to  illustrate  the  doctrine  above  announced,  and 
to  show  that,  applied  to  the  case  at  bar,  the  mortgage 
must  be  held  valid. 

Considering  the  instructions  given  and  refused  by  the 
court  below  in  the  light  of  the  above  doctrines,  we  find 
no  error  in  the  rulings  thereon. 

V.  It  is  urged,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial  on  the  ground  that  the  verdict 
§.  NnrTOAL:  was  contrary  to  the  evidence.    We  cannot 
dence.  say,  that  the  verdict  is  not  sustained  by  the 

evidence.  Upon  the  points  of  the  identity  of  the  property 
replevied  with  that  described  in  the  mortgage,  the  exist- 
ence of  a  partnership  between  Dunham  and  Short,  at  the 
time  the  mortgage  was  executed,  the  knowledge  and  acts 
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of  Short,  whereby  he  would  be  presumed  to  assent  to  the 
execution  of  the  mortgage  by  Dunham,  and  estopped  to 
deny  its  binding  force  upon  the  property,  there  was  a 
conflict  of  evidence,  though  we  think  the  preponderance 
was  for  plaintiff;  at  all  events  there  is  no  cause  to  hold 
the  verdict  so  contrary  to  the  evidence  as  to  require  it  to 
be  disturbed. 

Affirmed. 


Tucker  v.  Shiner. 

1.  Parties:  joinder  of:  non-negotiable  note.  Under  section  2764 
of  the  Revision,  an  assignor  who  guarantees  the  payment  of  a  non- 
negotiable  note,  may  be  joined  as  a  party  defendant  with  the  maker. 

2.  PLEADING :  JOINDER  OF  CAUSES  IN  8AHE  COUNT.     But  in  Such 

ease,  the  contract  of  the  maker  and  guarantor  being  different  con- 
tracts, and  furnishing  different  causes  of  action  against  each,  cannot 
be  united  in  one  count,  but  should,  under  section  2980  of  the  Revis- 
ion, be  stated  in  different  ones. 

Appeal  from  Johnson  District  Court. 
Friday,  April  17. 

Plaintiff  declares  upon  a  non-negotiable  note  made  by 
the  appellant  to  "The  Iowa  Central  Insurance  Co.," 
making  the  payee  a  co-defendant.  The  indorsement  on 
the  note  is  as  follows : 

"  For  value  received  the  Iowa  Central  Insurance  Co., 
at  Iowa  city,  do  hereby  assign  and  transfer  the  within 
note  to  A.  Qt.  Tucker,  and  guaranty  its  payment,  waiving 
demand  and  notice."  The  petition  contains  but  one 
count. 

Defendant  moved  to  dismiss  the  cause  of  action  as  to 
the  company,  because  said  causes  of  action  could  not  be 
joined.  And  further  moved  to  sever  the  causes  of  action, 
for  the  reason  that  the  causes  against  the  maker  and  guar> 
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antor  cannot  be  united  in  the  same  count.  This  motion 
was  overruled,  and  defendant  appeals. 

Clark  &  Haddock  for  the  appellant. 
Favrall  cfe  Boat  for  the  appellee. 

Wbight,  J.  —  It  was  entirely  competent  and  proper  for 
plaintiff  to  bring  his  action  against  the  maker  and  payee 
1.  pastim:      °f  tiu*  instrument,  whether  the  company  shall 
ion-Mgotiabtobe  treated  as  an  assignor,  or  as  guarantor  of 
note#  the  same.     This  is  the  plain  meaning  of  sec- 

tion 2764,  of  the  Revision ;  and  the  language  there  used 
"and  including  the  parties  to  negotiable  paper,"  is  not  to 
be  taken  as  denying  the  right  to  join  the  maker  and  assign- 
or, or  guarantor  of  an  instrument  not  negotiable.  This 
section  is  not  more  restrictive  in  this  respect  than  section 
1681,  of  the  Code  of  1851,  and  yet  it  was  held,  under  that 
statute,  that  the  assignor  of  a  non-negotiable  note  (pay- 
able in  property),  who  had  assigned  the  same  with  an 
absolute  guaranty,  might  be  joined  with  the  maker.  Ped- 
dicord  dk  Wyman  v.  Whittam,  9  Iowa,  472;  and  see 
Marvin  v.  Adamson  et  al.y  11  id.  371,  where  this  construc- 
tion of  the  statute  is  fully  sustained. 

II.  It  is  declared,  that  the  pleading  may  include  one 
count  only,  where  the  same  contract  was  made  by  each 
s.  puADDra:    °f  ^e  ftdver86  parties,  but  must  include  dif- 
Jc£ui^ri2f«uM  ferent  counts  describing  the  different  contracts 
coimt*  of  the  adverse  parties,  when,  as  in  the  case  of 

maker  and  indorser,  the  same  contract  was  not  made  by 
all  (Rev.  §  2989). 

Thus  the  law  is  written.  It  is  not  a  question  whether 
the  appellant  in  this  case  was  injured,  as  that  word  is 
sometimes  used,  by  uniting  the  statement  of  plaintiff's 
cause  of  action  against  the  indorser  in  the  same  count 
against  her ;  but  what  are  her  rights  as  here  declared. 
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And  as  to  this  there  can  be  scarcely  room  for  doubt.  The 
law  makers  in  their  wisdom  have  required  this  division. 
We  are  not  at  liberty  to  disregard  the  command.  The 
reasons  for  it  we  need  not  consider,  though  it  might  not 
be  difficult  to  show  their  force.  For  this  error,  the  cause 
is  reversed  and  remanded. 


MoCobd  v.  High. 


1.  IhtqpMXrane :  diversion  :  public  use.  The  owner  of  lands  through 

which  a  stream  of  water  flows,  has  a  right  thereto  without  diver- 
■ion,  interruption  or  diminution ;  and  this  right  is  in  the  nature  of 
a  freehold  right  which  cannot  be  taken  for  public  use  without  just 
compensation. 

2.  Officers  judicial  acts  of:  discretion.  The  fact  that  an  officer 
is  clothed  with  a  discretion  in  the  discharge  of  a  duty  as  to  the 
manner  of  its  performance,  or  as  to  the  control  of  attendant  acts  or 
circumstances  necessarily  arising  in  its  course,  does  not  give  to  his 
acts  a  judicial  character. 

8.  Water-course i  highway:  officer.  The  construction,  by  a  road 
supervisor,  of  a  crossing  to  a  stream  over  which  a  highway  passes, 
is  a  ministerial  act,  and  must  be  so  performed  as  that  a  person 
through  whose  land  the  stream  meanders  will  not  be  injured  thereby 
in  the  diversion  or  diminution  of  the  stream. 

4.  —  corporation  municipal.  The  doctrine  recognised,  that  mu- 
nicipal corporations  are  liable  for  the  negligent  construction  of 
improvements  and  repairs  of  streets ;  and  this  doctrine  held  applica- 
ble in  determining,  that  road  supervisors  are  liable  for  the  diversion 
of  a  stream  by  the  negligent  construction  of  a  crossing  thereover. 

5.  Malioei  pleading.  If  a  defendant  is  liable  for  negligent  or  careless 
acts,  a  recovery  may  be  had  against  him  upon  a  petition  charging 
the  acts  to  have  been  willfully  and  maliciously  done,  without  proof 
of  malice.  The  allegations  of  malice  and  willfulness  will,  in  such 
case,  be  treated  as  surplusage. 

6. hat  be  inferred.  Malice  may  be  inferred  from  the  acts  of  a 

party ;  and  where  such  acts  are  designed  to  injure  the  plaintiff,  the 
jury  are  bound  to  infer  malice. 
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7.  Wato-OOHWes  diybrsion.  Where  a  person  has  been  deprived  of  a 
portion  of  a  stream  flowing  through  his  land,  by  its  diversion  through 
an  artificial  channel  made  by  a  road  supervisor  in  the  construction 
of  a  crossing  for  a  highway  over  the  stream,  he  may  dam  up  the  arti- 
ficial channel,  and  thus  restore  the  flow  of  water  to  the  natural  one. 

8.  OffioeiJ  liability.  Where  a  public  officer  other  than  a  judicial  one, 
does  an  act  directly  invasive  of  the  private  rights  of  others,  and 
there  is  otherwise  no  remedy  for  the  injury,  such  officer  is  person^ ^^ 
ally  liable  without  proof  of  malice  and  intent  to  injure,      jf8**"  ' 

Appeal  from  Black  Hawk  District  Courfajk*       ^*^?< 
Satubday,  Apbil  18. 

The  petition  of  plaintiff  shows,  that  he  is  the 
certain  lands  in  Black  Hawk  county,  through 
certain  stream  of  water  called  Spring  creek  flows ;  that 
the  stream,  in  its  natural  channel,  meanders  through 
plaintiff's  land  and  flows  off  it  near  where  it  enters 
thereon ;  that  a  public  highway  crosses  the  stream  at  its 
entrance  upon  plaintiff's  land ;  that  defendant,  acting  as 
road  supervisor,  u  willfully  and  maliciously  intending  to 
injure  the  property  of  plaintiff,"  erected  across  said  creek, 
in  said  highway,  a  certain  obstruction  whereby  a  great 
portion  of  the  water  in  said  stream  was  diverted  from  its 
natural  channel  and  caused  to  flow  in  an  artificial  chan- 
nel away  from  the  land  of  petitioner,  which  was  used  as 
a  pasture ;  that  plaintiff,  in  order  to  confine  said  stream 
to  its  natural  channel,  filled  up.  said  artificial  channel, 
but  the  defendant  did  "wiHftilly,  maliciously  and  fraud- 
ulently," cause  said  artificial  channel  to  be  opened,  and 
enlarged  the  same  so  that  the  water  would  be  diverted 
from  the  natural  channel ;  that,  on  account  of  said  ob- 
struction erected  by  defendant,  the  greater  part  of  the 
water  is  diverted  to*  said  artificial  channel,  which  by  the 
action  of  the  water*  is  becoming  deeper  and  wider,  and 
through  which*  in  course  of  time,  all  the  water  of  said 
stream  will  fiow>  unless  said  obstruction  erected;  by  de- 
Vol.  X^IV;— 43, 
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fendant  shall  be  removed.  The  water,  bo  diverted,  does 
not  flow  at  all  on  plaintiff's  land,  but  re-enters  the  stream 
at  a  point  not  upon  the  same. 

The  defendant  sets  up  as  a  defense,  that  he  was  the  road 
supervisor  of  the  district ;  that "  in  good  faith,  and  accord- 
ing to  his  best  judgment,  he  caused  said  highway  to  be 
repaired  "  in  the  best  manner  he  was  able,  with  the  amount 
of  means  at  his  disposal,  "in  order  to  make  the  same" 
passable  for  the  public ;  that  no  obstruction  was  erected 
across  said  stream  by  him,  and  that  no  diversion  was 
caused  in  the  flow  of  the  stream,  and  denies  the  injury 
complained  of  by  plaintiff.  He  charges,  that  the  artificial 
channel  was  made  before  plaintiff  became  the  owner  of 
said  land ;  that  plaintiff  "  willfully  and  maliciously  filled 
it  up,  which  caused  the  water  to  "  gully  out "  the  high- 
way, and  in  order  to  keep  it  passable,  it  became  abso- 
lutely necessary  for  the  defendant  to  open  the  said 
artificial  channel;  that  at  the  time  plaintiff  purchased 
the  lands,  he  had  full  knowledge  of  the  necessity  of 
keeping  open  said  artificial  channel  in  order  to  protect 
said  highway. 

The  cause  was  tried  by  a  jury,  and,  in  the  progress  of 
the  trial,  plaintiff  offered  to  prove  that  the  artificial  chan- 
nel was  continually  becoming  deeper  and  wider,  and  that, 
with  the  obstruction  complained  of,  the  necessary  effect 
would  be  to  divert  entirely  the  water  from  the  natural 
channel  so  far  as  the  same  was  upon  plaintiff's  land. 
The  defendant  objected  to  this  evidence  on  the  ground 
of  its  incompetency.  The  objection  was  sustained  and 
the  evidence  was  not  permitted  to  go  to  the  jury,  to 
which  plaintiff  excepted. 

Plaintiff  asked  one  of  defendant's  witnesses,  upon  the 
cross-examination,  this  question:  "What  is  the  present 
condition  of  the  obstruction  placed  by  defendant  across 
the  stream  at  the  point  in  question  ? " 
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This  was  objected  to,  because  the  evidence  sought  to 
be  elicited  was  immaterial,  and  because  the  evidence 
must  be  confined  to  the  condition  of  the  obstruction 
when  defendant  left  it.  Objection  sustained,  and  plaintiff 
excepted.  The  evidence  of  plaintiff  tended  to  prove,  that 
before  the  alleged  obstruction  was  made,  there  had  been 
two  bridges  erected  over  the  stream,  both,  however,  had 
been  washed  away  by  freshets ;  that  before  the  plaintiff 
bought  the  land  the  artificial  channel  had  been  made 
that  carried  part  of  the  water  away  from  plaintiff's  land ; 
that  the  defendant,  for  the  purpose  of  making  the  road- 
way across  the  stream,  which  was  near  twenty  feet  broad 
and  had  banks  three  or  four  feet  high,  erected  stone  abut- 
ments six  feet  apart,  and  from  eight  to  twelve  inches  in 
length,  and  covered  them  with  poles  and  brush,  and  over 
all  making  an  embankment  with  stones  and  earth ;  that 
at  the  time  he  was  doing  the  work,  plaintiff  expostulated 
with  him  as  to  the  manner  of  doing  it,  and  claimed,  that 
it  would  divert  the  water  from  his  land,  and  offered  to 
furnish  him  with  lumber  at  his  (plaintiff's)  own  cost  to 
enable  him  to  build  a  bridge,  but  defendant  refused 
to  build  the  bridge,  and  completed  the  work;  that  the 
work  turned  the  greater  part  of  the  water  off  of  plaint- 
iff's land,  and  the  passage-way  for  the  water  became 
nearly,  if  not  quite,  filled  up ;  that,  in  order  to  cause  the 
water  to  flow  in  the  natural  channel,  plaintiff  filled  up 
the  ditch  cut  for  an  artificial  channel,  but  defendant 
opened  it  again,  making  it  deeper  than  it  was  before ; 
that  plaintiff  suffered  inconvenience  by  not  having  suf- 
ficient water  for  his  stock,  which  had  been  plentifully 
supplied  before  by  the  stream  in  question. 

The  evidence  for  defendant  was  contradictory  to  that 
for  plaintiff,  and  tended  to  show  that  plaintiff  sustained 
no  injury  by  the  obstruction  which  was  erected  for  the 
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purpose  of  repairing  the  highway,  and  that  it  was  built 
jn  accordance  with  the  defendant's  best  judgment. 

The  following  instructions  to  the  jury,  in  substance, 
were  asked  for  by  plaintiff  and  refused  by  the  court, 
plaintiff  excepting  to  such  refusal : 

1.  If  the  defendant  erected  an  obstruction  to  the  water 
across  the  natural  channel  of  the  stream,  which  was 
unnecessary  to  render  the  highway  passable,  whereby 
plaintiff  sustained  damages,  he  is  entitled  to  recover  the 
same  in  this  action.  This  instruction  was  refused  in  this 
form,  but  given  with  an  amendment  added,  substantially 
as  follows :  If  the  defendant  was  a  supervisor  of  high- 
ways, and  did  the  work  in  repairing  the  highway,  he  is 
not  liable  unless  the  work  was  done  in  such  a  manner  as 
to  unnecessarily  injure  plaintiff,  and  with  intent  willfully 
and  maliciously  so  to  do,  and  this  intent  must  be  affirma- 
tively shown. 

2.  The  defendant,  as  supervisor,  had  not  the  right  to 
make  any  obstruction  in  the  natural  channel  of  the 
stream  which  would  turn  the  water  from  the  lands  of 
the  plaintiff,  and,  in  case  he  has  made  such  obstruction, 
he  is  liable  in  this  action  for  the  damages  plaintiff  has 
sustained,  "  unless  there  was  no  reasonable  means  of 
making  the  crossing  of  said  stream  safe  and  convenient 
for  the  public  without  obstructing  the  free  passage  of  the 
water  in  its  natural  channel" 

3.  The  plaintiff  had  the  right  to  change  the  flow  of 
the  water  from  the  artificial  back  to  the  natural  channel, 
if  in  so  doing  he  did  not  render  the  highway  dangerous 
for  the  public ;  and,  if  the  defendaut  afterward  caused 
the  water  to  flow  in  the  artificial  channel,  thereby  turn- 
ing the  water  away  from  the  plaintiff's  land,  whereby  he 
sustained  damages,  defendant  is  liable  therefor  in  this 
action. 

4.  It  was  the  defendant's  duty,  in  making  the  grossing 
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for  the  road  over  the  stream,  if  it  could  have  been  done 
with  reasonable  care  and  expense,  so  to  build  it  that  it 
should  not  interfere  with  the  free  passage  of  the  water  in 
the  natural  channel  of  the  stream,  and  if  he  has  failed  so 
to  do,  whereby  plaintiff  has  sustained  damage,  he  may 
recover  the  same  in  this  action. 

5.  If  the  erection  made  by  the  defendant  is  an  un- 
necessary obstruction  to  the  passage  of  the  water,  in  its 
natural  channel,  and  a  crossing  of  said  stream  could  have 
been  made  safe  for  the  public  with  reasonable  expense, 
and  in  a  way  so  as  not  to  obstruct  the  water  in  the  natu- 
ral channel,  and  the  plaintiff  has  and  necessarily  will 
sustain  damage  thereby,  the  jury  may  by  their  verdict 
declare  the  same  a  nuisance. 

6.  If  the  jury  are  convinced  from  the  acts  of  the  de- 
fendant that  he  designed  to  injure  plaintiff,  they  may 
therefrom  find  such  acts  were  maliciously  done. 

On  motion  of  defendant,  the  court  instructed  the  jury 
as  follows,  plaintiff  excepting  thereto : 

1.  That  if  the  defendant,  acting  in  the  discharge  of  his 
duties  as  road  supervisor,  made  the  obstruction  com- 
plained of,  he  is  not  liable  therefor,  unless  the  act  was 
done  maliciously  and  without  probable  cause ;  and  that 
malice  must  be  shown  affirmatively. 

2.  That  a  public  officer  is  not  liable  for  errors  of  judg- 
ment. That  the  public  have  claims  upon  him,  and  he  is 
obliged  to  act,  and  unless  his  acts  are  clearly  malicious, 
and  done  with  the  intention  to  injure  another,  he  is  not 
liable  therefor. 

Under  these  instructions  the  jury  rendered  a  verdict 
for  defendant;  plaintiff  moved  for  a  new  trial  on  the 
ground  that  the  law  had  been  incorrectly  given  to  the 
jury ;  the  motion  was  overruled,  and  plaintiff  appeals. 

Boies  dfe  Allen  for  the  appellant 
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Powers  db  Heminway  for  the  appellee. 

*  Beck,  J. — The  owner  of  land  over  which  a  stream  of 
water  flows  has  a  right  thereto  without  diversion,  inter* 
1.  watto-  ruption  or  diminution  of  that  element  so 
direnfon:  indispensable  to  life,  both  animal  and  vegeta- 
pabiicnM.  ^1^  an(j  80  useful  as  a  propelling  power  for 
machinery.  The  law  recognizes  a  water-course  as  a  sub- 
ject of  property,  and  guards  the  rights  of  owners  thereof 
with  the  same  care  that  it  extends  to  all  other  things 
that  are  the  subjects  of  exclusive  ownership.  The  right 
which  the  owner  of  lands  has  to  a  water-course  flowing 
over  them  is  in  the  nature  of  a  freehold  right,  and  it 
cannot  be  taken  from  him  constitutionally  for  public  use 
without  just  compensation.  Gardner  v.  Newburgh,  2 
Johns.  Ch.  162 ;  Canal  v.  People,  5  Wend.  423 ;  Ex  parte 
Jennings,  6  Cow.  518 ;  Piatt  v.  Johnson,  17  Johns.  195 ; 
2  Hilliard's  Real  Property,  111. 

This  right,  being  thus  secured  by  the  Constitution  and 
laws,  cannot  be  indirectly  taken  away  while  protected 
from  direct  deprivation.  The  supreme  power  in  the 
State  cannot  enact  a  law  which  will  authorize  the  dimin- 
ution or  diversion  of  the  stream  from  its  natural  channel 
for  public  purposes  without  providing  adequate  com- 
pensation for  the  right — the  property  to  be  so  appro- 
priated to  public  use. 

It  surely  cannot  be  claimed  that  a  road  supervisor  is 
clothed  with  such  discretion,  with  such  judicial  duties 
*.  omc*B:      aQd  powers  that  he  may  divest  or  diminish 
of^ducw?     the  water  of  a  stream  without  rendering  to 
tton#  the  owner  of  the  property  compensation  there- 

for ;  yet  such  seems  to  be  the  view  taken  by  the  court 
below,  and  it  is  urged  by  defendant's  counsel  in  this 
court. 
The  plaintiff  can  have  no  remedy  against  the  road  dis- 
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trict,  township  or  county  for  the  damage  he  has  sus- 
tained; unless  the  supervisor  is  liable,  he  is  without 
remedy,  and  his  right  to  the  enjoyment  of  the  water — 
his  property  therein  —  maybe  taken  from  him  without 
compensation. 

It  is  claimed,  that  the  duties  of  the  road  supervisor  are 
both  ministerial  and  judicial  to  a  certain  extent ;  that  he 
is  clothed  with  discretion  to  determine  what  work  is  to 
be  done,  and  must  exercise  his  judgment  as  to  the  proper 
way  to  do  it,  and  is  not  liable  for  mere  error  in  judgment 
in  the  discharge  of  his  duties.  It  indeed  may  well  be 
doubted  whether  the  courts  and  authorities  do  not  often 
use  the  terms  "judicial  acts"  and  "judicial  functions" 
in  too  broad  a  sense  when  applying  them  to  those  acts  of 
officers  which  require  the  exercise  of  judgment  and  dis- 
cretion. It  appears  that  Lord  Mansfield's  definition  of 
the  terms,  confining  them  strictly  to  matters  in  litigation, 
is  more  nearly  in  accordance  with  the  true  force  and 
meaning  of  the  words.  Medhurst  v.  Waite,  3  Burr.  1259. 
But  regarding  the  duties  of  the  supervisor  as  of  mixed 
character,  partly  ministerial,  partly  quad  judicial,  as 
these  terms  are  now  understood,  we  will  have  no  diffi- 
culty in  arriving  at  the  conclusion,  that  the  acts  com- 
plained of  by  plaintiff  are  not  of  that  judicial  character 
that  will  exempt  him  from  all  liability  for  negligence  and 
carelessness  in  their  performance;  in  truth,  the  acts  com- 
plained of,  and  which  caused  the  damage  for  which 
compilation  is  sought  in  the  suit,  were  of  a  purely  minis- 
terial character.  It  must  be  borne  in  mind  that,  the  fact 
of  an  officer  being  clothed  with  discretion  in  the  dis- 
charge of  a  duty  as  to  the  manner  of  its  performance,  or 
as  to  the  control  of  circumstances  and  attendant  acts 
necessarily  arising  in  the  discharge  of  such  duty,  will  not 
give  to  it  a  judicial  character.  It  is  impossible  to  con- 
ceive of  any  ministerial  duty  to  be  performed  by  an 
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officer  that  may  not  be,  that  i$  not,  accompanied  by 
circumstances  which  require  the  exercise  of  judgment 
and  discretion. 

A  familiar  illustration  will  probably  more  clearly 
express  the  idea.  A  sheriff,  whose  duties  are  of  a  purely 
ministerial  character,  is  required  by  a  fieri  fcuriatj  to 
make  a  levy  thereof  of  the  goods  of  the  defendant  therein, 
and  6ell  the  same,  or  so  much  thereof,  as  may  be  necessary, 
and  return  the  writ,  with  the  proceeds,  into  court.  The 
acts  which  he  is  required  to  do,  are  the  levy,  sale  and 
return ;  in  regard  to  these  acts  the  writ  is  peremptory, 
and  he  has  no  discretion  and  can  exercise  no  judgment  to 
do,  or  not  to  do  them.  The  manner  of  performing  these 
acts  are  mainly  pointed  out  by  the  law,  yet  much  is  left 
to  the  officer's  discretion  and  judgment.  The  time  within 
which  the  acts  are  to  be  done,  is  prescribed  by  the  writ, 
the  kind  and  quantity  of  property  to  be  levied  upon, 
within  certain  limits,  is  prescribed  by  the  law ;  but  neither 
the  writ  nor  the  law,  directs  where,  or  in  what  manner, 
many  acts  necessary  to  be  done,  in  order  fully  to  discharge 
his  duty,  shall  be  performed.  In  the  performance  of  these, 
he  exercises  discretion  and  judgment,  and  is  liable  for 
errors  and  mistakes  that  may  result  in  loss  to  others, 
though  they  were  the  result  of  the  deliberate  exercise,  in 
good  faith,  of  such  discretion  and  judgment.  In  short, 
he  has  no  discretion,  and  can  exercise  no  judgment,  in 
regard  to  the  end  to  be  attained  by  his  discharge  of  duty; 
as  to  the  means  and  manner  of  accomplishing  the  end, 
he,  of  necessity,  must  be  more  or  less  free  to  choose,  for  it 
is  impossible  for  the  law  to  provide  rules  adapted  to  the 
infinite  variety  of  human  actions  and  attendant  circum- 
stances that  may  be  met  by  its  ministers.  A  supervisor 
of  roads  being  required,  in  the  discharge  of  his  duty,  to 
largely  exercise  discretion  and  judgment,  does  not,  there- 
fore, necessarily  discharge  judicial  functions. 
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There  can  be  no  great  difficulty  in  determining,  when 
an  officer  is  charged  with  both  judicial  and  ministerial 
duties,  to  which  class  of  duties  a  particular  act  belongs. 

The  character  of  the  act  itself,  will  usually  determine 
whether  it  be  judicial  or  ministerial.  If  it  be  the  execu- 
tion of  a  determination,  committed  by  the  law  to  the  judg- 
ment and  discretion  of  the  officer,  which  could  be  as  well 
done  by  another  as  by  the  one  thus  clothed  with  the 
power  of  determination,  it  is  a  ministerial  act.  The  fact, 
that  it  requires  skill,  and  involves  judgment  and  discre- 
tion, will  not  give  it  a  judicial  character. 

The  proper  performance  of  grading,  ditching,  and  the 
construction  of  masonry,  though  they  may  require  the 
highest  order  of  engineering  and  mechanical  skill,  and 
demand  the  exercise  of  a  high  order  of  judgment  in  the 
selection  of  materials,  and  of  discretion  in  the  choice  of 
means,  cannot  be  regarded  as  the  discharge  of  judicial 
functions.  But  the  determination,  that  such  work  is 
necessary,  and  must  be  accomplished,  may  properly  be 
said  to  partake  of  a  judicial  character. 

This  brings  me  to  the  application  of  these  principles  to 
to  the  case  at  bar.    The  defendant,  as  supervisor  of  roads, 
8.  watto-       *8  required,  by  law,  to  keep  the  highways  in 
hwSJSy:        repair ;  he  determines  when  and  where  repairs 
°  cer*  are  necessary,  and  what  work  shall  be  done 

in  order  to  effect  the  repairs.     The  determination  may  be 
regarded  as  of  a  judicial  nature. 

He  also  is  required  to  direct  the  work,  to  make  the 
repairs  he  has  determined  upon ;  this  is  simply  a  minis- 
terial duty.  These  views  are  sustained  in  Lacour  v. 
Mayor  of  New  York,  3  Duer,  406 ;  Lloyd  v.  Mayor,  etc. 
of  Neio  York,  1  Selden,  369 ;  City  qf  Camden  v.  Mulr 
ford,  2  Dutcher,  56;  The  Rochester  White  'Lead  Co.  v. 
The  City  of  Rochester,  3  Comst.  466. 

The  defendant,  in  the  case  at  bar,  saw  fit  to  change  the 
Vol.  XXIV.— 44 
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crossing  of  the  stream,  by  dispensing  with  a  bridge 
which  had  before  been  used,  and  erecting  an  embankment 
and  culvert.  Whatever  rights  the  public  had  acquired, 
to  cross  the  stream  by  user,  and  by  acquiescence  of  the 
plaintiff,  were  confined  to  the  use  of  the  bridge,  or  such 
other  manner  of  crossing  as  would  interfere  in  no  greater 
degree  with  the  rights  of  plaintiff  to  the  water,  than  did 
the  bridge.  The  act  of  thus  changing  the  manner  of 
crossing  the  stream  was  ministerial  in  its  nature,  and  it 
was  the  defendant's  absolute  duty  so  to  perform  it  that 
plaintiff  should  not  be  injured  thereby.     The  Rochester 

White  Lead  Co.  v.  The  City  of  Rochester,  3  Comst.  463 ; 
The  City  of  Camden  v.  MvJford,  2  Dutcher,  56. 

The  liability  of  a  road  supervisor,  for  injuries  sustained 
by  another,  on  account  of  the  negligent  and  improper 
erection  of  a  culvert  over  a  stream  of  water,  was  recog- 
nized in  Conwdl  v.  Emrie  (4  Ind.  209),  a  ease  very 
similar  in  facts  to  the  one  at  bar. 

The  powers  of  road  supervisors  are  similar  to  those 
exercised  by  cities,  through  their  officers  and  agents,  in 
4.  —  grading,    paving,    and    otherwise  improving 

municipal.  '  streets.  They  derive  their  powers  from  the 
same  source,  and  exercise  them  for  the  same  purpose,  and 
in  reason,  each  must  be  subject  to  the  same  liabilities  for 
their  improper  or  careless  exercise.  Such  powers,  and 
their  correlative  duties,  are  of  the  same  quasi  judicial 
nature,  when  exercised  by  cities  or  towns,  and  by  super- 
visors. The  doctrine  is  recognized  in  very  many  authori- 
ties found  in  the  books,  that  cities  and  towns  are  liable 
for  negligent  and  careless  construction  of  improvements 
and  repairs  of  streets.  Such  have  been  the  frequent 
rulings  of  this  court.  Wallace  v.  Muscatine,  4  G.  Green, 
373;  Creal  v.  Keokuk,  id.  47;  Cotes  &  Patchin  v. 
Davenport,  9  Iowa,  233;  Fredand  v.  Muscatine,  id. 
461 ;  T&inplin  v.  Iowa  City,  14  id.  60.    The  doctrine  of 
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these  cases  must  be  applicable  to  the  question  of  the 
liability  of  road  supervisors,  at  least,  so  far  as  to  deter- 
mine, that  they  are  not  exempt,  on  account  of  the  quasi 
judicial  nature  of  their  duties  and  powers. 

It  follows,  that  the  first,  second  and  fourth  instructions, 
asked  for  by  plaintiff,  should  not  have  been  refused.  If 
they  fail  to  announce  the  law  correctly,  they  do  so  in 
giving  it  too  favorably  for  defendant. 

The  instructions  given  the  jury  on  the  motion  of  defend* 
ant,  and  the  amendment  to  plaintiff's  first  instruction,  are 
erroneous  in  the  light  of  the  principles  above  stated. 

It  is  claimed,  by  defendant's  attorney,  that,  inasmuch 
as  plaintiff,  in  his  petition,  avers  that  the  acts  complained 
6.  maucb:  °f  were  willfuly  and  maliciously  done,  recov- 
pietding.  ^  cannot  be  had  for  careless  and  negligent 
acts,  but  only  for  such  as  were  proven  to  have  been  willful 
and  malicious,  and  this  seems  to  have  been  the  principle 
that  guided  the  court  below  in  giving  and  refusing 
instructions. 

If  the  defendant  is  liable  for  negligent  and  careless 
acts,  recovery  may  be  had  against  him  upon  the  petition 
charging  the  acts  to  have  been  willful  and  malicious, 
without  proof  of  malice.  This  was  the  rule  under  the  old 
system  of  pleading,  which  was  more  strict  in  its  require- 
ments that  the  proof  should  correspond  with  the  allega- 
tions of  the  declaration,  than  is  our  present  system.  It  is 
held,  that  the  allegations  of  malice  and  willfulness  may 
be  disregarded  as  surplusage  and  proof  given  of  negli- 
gence and  carlessness.  1  Ghitty's  Pleadings,  424 ;  1  Hill- 
iard  on  Torts,  138 ;  Panton  v.  SbUandy  17  Johns.  92. 

The  court  erred  in  refusing  the  sixth  instruction  asked 
by  plaintiff,  which  is  to  the  effect,  that  the  jury  may  infer 

a. maybe  nialico  on  the  part  of  the  defendant  if  they 

toiBTed-  were  satisfied  from  his  acts  that  he  designed  to 
injure  the  plaintiff.     There  is  no  clearer  rule  of  evidence 
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than  that  malice  may  be  inferred  from  the  acts  of  a  party. 
If  those  acts  of  the  defendant  were  of  such  a  character 
as  to  convince  the  jury  that  injury  was  designed  to 
plaintiff,  they  were  botind  to  infer  malice.  Malice  is  de- 
fined to  be  a  disposition,  a  design  to  injure  another.  It 
is  properly  inferred  from  the  acts  of  a  party,  indeed,  is 
most  usually  so  proven. 

The  third  instruction  of  plaintiff  should  have  been 
given  to  the  jury.  It  does  not  appear  from  the  evidence 
t.  watbb-       that  plaintiff  had  abandoned  his  right  to  have 

oousn:  *  ,  ,     , 

dirersion.  all  the  water  of  the  stream  now  through  its 
natural  channel  upon  his  land,  or  that  he  had  in  any 
way  been  deprived  of  that  right.  He  had,  therefore, 
lawful  authority  to  dam  up  the  artificial  channel  and 
thus  restore  the  flow  of  water  to  its  natural  channel 
The  defendant  had  no  right  to  divert  the  water  from  the 
natural  channel  and  restore  the  artificial  channel.  If,  in 
doing  so,  plaintiff  sustained  damage,  he  is  liable  therefor. 
The  other  objections  to  the  ruling  of  the  court  below 
need  not  be  considered,  as  the  case  must,  for  the  reason 

already  given,  be  reversed. 

Reversed. 

Dillon,  Ch.  J. — I  have  had  in  my  own  mind  so  much 
difficulty  respecting  the  main  question  in  this  case,  viz., 
a  omen:  ^e  personal  responsibility  of  the  road  super- 
lubiuty.  visor,  that  I  desire  to  state  briefly  why  I  as- 
sent to  a  reversal  of  the  judgment  of  the  District  Court. 
If  the  act  of  the  supervisor  which  caused  the  injury  were 
malicious,  I  should,  of  course,  entertain  no  doubt  as  to 
his  liability. 

But  the  doubt  I  have  had  respects  his  liability  for 
injuries  not  willfully  or  maliciously  caused  by  him. 
That  the  road  supervisor  is  exempt  from  liability  for 
certain  mistakes  of  judgment,  honestly  made  in  the  per- 
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formance  of  his  official  duties,  I  have  no  question.     If 
his  acts  be  not  strictly  judicial,  they  are  in  certain  cases    _^  .p^^se^ 
(as  for  example,  the  kind  of  a  bridge  he  will  build  or  th^     ^  ^T  a    ^ 
requisite  capacity  of  a  culvert)  in  the  nature  of  judicifrJU ,  V   '         $Jj 
acts,  and  rest  to  some  extent  upon  the  same  principle*  ^    ~^""*~~~  A^T 
The  supervisor  is  bound  to  accept  his  office  or  be  fined,  j^^  ^wjiWIJ 


He  is  bound  to  exercise  his  judgment  as  to  the  kind  <ff   ~  ytoXi  LVCT 
improvements  he  will  make ;  and  this  may  be  influenced^  •*J-~Di-  ^ 

by  the  extent  or  amount  of  means  or  resources  at  his 
command.  He  may  not  in  many  cases  be  able  to  exe- 
cute his  best  thought  or  judgment.  To  a  certain  extent, 
he  must  be  free  to  exercise  his  judgment  without  being 
liable  to  have  an  action  brought  againBt  him  if  his  judg- 
ment should  in  a  particular  case  turn  out  to  be  faulty. 

But  private  rights  of  property  are  also  to  be  respected. 
A  very  old  and  just  maxim  of  the  law  is,  that  where 
there  is  a  wrong,  there  is  a  remedy.  The  law  recognizes, 
as  is  very  correctly  stated  in  the  opinion  of  Mr.  Justice 
Beck,  as  high  a  right  of  property  in  the  water-course  as 
in  the  soil.  If  an  individual  obstructs  or  diverts  a  water- 
course, the  injury  is  actionable.  So  it  is  if  done  by  a 
municipal  corporation.  Whether  the  public  officers  of 
such  corporation  who  do  the  work  which  occasions  the 
damage  in  the  course  of  their  official  duties,  are  also 
liable,  admits,  in  my  mind,  of  more  doubt. 

The  injury  of  which  the  plaintiff  complains  is  action- 
able in  its  character ;  but  against  whom  shall  the  action 
be  brought  ? 

It  cannot  be  brought  against  the  road  district  of  which 
the  defendant  is  supervisor,  because,  as  was  settled  in 
White  v.  The  Road  District  (9  Iowa,  202),  the  road  dis- 
trict is  not,  under  our  statute,  liable  to  be  sued  as  a  quasi 
corporation  or  otherwise.  For  the  same  reason,  it  cannot 
be  brought  against  the  township. 
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And  it  would  seem,  that  under  the  decisions  of  this 
court  ( Wilson  v.  Jefferson  Co.,  13  Iowa,  182 ;  Brown  v. 
Jefferson  Co.,  16  id.  339 ;  McGullom  v.  Black  Hawk  Co., 
21  id.  409 ;  Bell  v.  Fouteh,  id.  129),  the  bridge  or  culvert 
in  question,  not  being  built  by  the  county  officers  or  by 
direction  of  the  county  authorities,  so  far  as  shown  by 
the  record,  the  county  would  not  be  liable  for  the  injury 
the  plaintiff  sustained  from  the  obstruction  or  diversion 
of  the  water-course. 

So  that,  although  the  injury  done  the  plaintiff  is  a 
direct  invasion  of  his  rights  of  property,  and  actionable 
in  its  nature,  he  is  without  remedy,  unless  it  be  against 
the  defendant.  In  such  a  case,  upon  principles  of  justice, 
the  action  should,  I  think,  be  held  to  lie  against  the 
public  officer. 

And  the  principle  involved  in  this  holding,  and  which, 
upon  the  whole,  I  believe  to  be  sound,  is  this:  That 
where  a  public  officer  other  than  a  judicial  one,  does  an 
act  directly  invasive  of  the  private  rights  of  others,  and 
there  is  otherwise  no  remedy  for  the  injury,  such  officer 
is  personally  liable  without  proof  of  malice  and  an  intent 
to  injure.  If  this  is  so,  the  court  erred  in  its  instructions 
to  the  jury,  and  its  judgment  must  be  reversed. 

Whether  the  supervisor  would  be  liable  if  the  plaintiff 
had  a  remedy  against  the  road  district,  township  or 
county,  I  give  no  opinion. 

The  discretion  which  protects  such  an  officer  as  the 
road  supervisor  stops  at  the  boundary  where  the  absolute 
rights  of  property  begin.  Suppose  the  plaintiff  had  a 
mill  upon  the  stream,  would  it  do  to  hold,  that  the  road 
officers  could  if  they  saw  fit  or  judged  best,  entirely  ob- 
struct or  essentially  diminish  the  water  ? 

I  think  not.  And  this  view  has  the  merit  of  protect- 
ing the  rights  of  property  without,  as  I  think,  placing 
these  officers  under  any  oppressive  responsibility.     Cases . 
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without  merit  against  an  officer  who  had  simply  erred  in 
judgment  would  not  meet  with  any  favor  from  either 
courts  or  juries. 


Doane  <fe  Co.  v.  Gabketson. 

1.  Chattel  mortgage:  garnishment  of  mortgagee.  The  mortgagor 
of  chattels  has  an  equity  of  redemption  therein,  even  after  the  con- 
ditions of  the  mortgage  have  been  broken ;  and  a  mortgagee  who 
has  taken  possession  of  the  property  after  such  breach,  is  liable  to 
garnishment  at  the  suit  of  a  creditor  of  the  mortgagor  for  any  sur- 
plus remaining  after  the  payment  of  the  mortgage. 

2.  Evidence:  invoice.  An  invoice  of  merchandise,  the  prices  upon 
which  a  witness  testifies  he  carried  out  and  was  acquainted  with  at 
the  time  the  invoice  was  taken,  is  admissible  to  show  the  value 
of  the  goods  in  a  proceeding  to  compel  the  mortgagee  to  account  for 
the  value  of  the  property  in  excess  of  the  amount  of  his  mortgage. 

8.  Landlord's  lien:  discharge  of  bt  mortgagee  after  garnish- 
ment. A  landlord's  lien  attaches  upon  goods  kept  for  sale,  as  the 
rent  accrues,  rather  than  from  the  commencement  of  proceedings  to 
enforce  the  lien.  It  was  accordingly  held,  that  a  mortgagee  of  mer- 
chandise, which  he  afterward  takes  possession  of,  may,  after  being 
garnished  by  a  creditor  of  the  mortgagor  for  the  surplus  remaining 
after  the  payment  of  the  mortgage,  pay  over  to  the  landlord  of  the 
mortgagor  the  rent  in  arrear  for  the  building  in  which  the  goods 
were  when  the  mortgagee  took  possession. 

Appeal  from  Washington  District  Court. 

Tuesday,  May  5. 

The  plaintiffs,  holding  a  judgment  against  one  Ralph 
Dewey,  seek  by  garnishment  process  to  subject  thereto 
certain  property  or  credits  of  their  debtor  in  the  hands 
of  the  defendant.  Defendant  denies  having  in  his  hands 
property  of  Dewey,  or  being  indebted  to  him  in  any 
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amount.    An  issue  is  made  by  plaintiff  upon  this  denial. 
A  trial  and  verdict  was  had,  and  a  judgment  thereon  for 
$806.86  rendered  against  defendant,  who  appeals  to  this 
court. 
The  other  facts  of  the  case  appear  in  the  opinion. 

Patterson  <b  Rhinehart  for  the  appellant. 

H.  <b  W.  Schojidd  for  the  appellees. 

Beck,  J. — I.  It  appears,  that  the  defendant  held  a 
chattel  mortgage  upon  a  certain  stock  of  groceries  and 
l.  chattel  queensware,  which  had  been  conveyed  by  a 
Jamuhment  prior  mortgage  to  another  party.  These 
ofmortgm^eo.  instruments  were  to  secure  certain  debts  of 
Dewey  to  the  respective  mortgagees. 

Under  these  mortgages  (acting  both  for  himself  and  as 
agent  of  the  other  mortgagee),  the  defendant  took  posses- 
sion of  the  goods.  It  is  claimed,  by  plaintiffs,  that  the 
defendant  is  liable,  upon  the  garnishment  process,  for  any 
excess  of  the  value  of  the  goods  over  the  amount  of  the 
two  mortgages,  and  the  court  instructed  the  jury  to  that 
effect.  It  is  argued  by  the  defendant,  on  the  other  hand, 
that,  inasmuch  as  he  took  and  held  possession  of  the  goods 
under  the  mortgages  with  conditions  broken,  his  title 
thereto  became  absolute  and  complete,  and  he  was  in  no 
sense  a  debtor  of  Dewey,  nor  were  the  goods,  or  any  part 
thereof,  the  property  of  Dewey ;  and  that  the  instruc- 
tions of  the  court,  therefore,  are  erroneous,  so  far  as  they 
announce  a  different  rule  of  law.  No  question  is  made 
as  to  the  correctness  of  rendering  an  unconditional  money 
judgment  against  defendant,  but  the  only  objection  to 
the  instructions  in  this  branch  of  the  case,  is  the  one  just 
stated. 

The  authorities  upon  the  question  here  raised  are  not 
without  conflict,  and  leave  it  in  great  doubt,  though  it 
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would  seem  that  the  better  opinion  is,  that  even  after  con- 
ditions broken,  the  mortgagor  has  an  equity  of  redemption 
in  the  property,  and  is  entitled  to  recover  from  the  mort- 
gagee, in  case  of  th$  sale  of  the  property,  any  surplus 
remaining  after  the  payment  of  the  debt.  2  Story's  Eq. 
Jur.  §  1031 ;  2  Hilliard  on  Mortgages,  478. 

Section  2217  of  the  Revision,  so  far  as  it  relates  to 
mortgages  of  personal  property,  does  not  change  the  com- 
mon law  rule,  and  it  seems  that  the  right  of  the  mortga- 
gor to  redeem  after  conditions  broken,  is  recognized  under 
our  law,  inasmuch  as  chapter  146  of  the  Revision,  provides 
for  the  foreclosure  of  such  right.  It  follows,  that  if  the 
property  be  sold  by  the  mortgagee,  or  upon  a  foreclosure, 
for  more  than  the  amount  of  the  debt,  the  mortgagor  is 
entitled  to  the  surplus  after  payment  of  the  debt  out  of 
the  proceeds.  The  necessary  conclusion  is,  that  the 
mortgagee's  possession  and  title,  under  the  mortgage,  are 
not  so  absolute  and  complete  that  he  cannot  be  required, 
on  a  garnishment  process,  to  account  either  for  the  sur- 
plus of  the  property  or  its  proceeds,  after  the  payment  of 
the  mortgage  debt,  as  the  property  or  credits  of  the  mort- 
gagor in  his  hands.  Tcrbert  v.  Hoyden,  11  Iowa,  444; 
Alger  v.  Farley,  19  id.  520. 

II.  During  the  progress  of  the  trial  the  original  invoice 
of  the  goods,  received  by  the  defendant  of  Dewey,  was 
%  cctbtcb.  introduced  in  evidence.  In  this  invoice  no 
ta?oice-  price  was  fixed  to  m%ny  of  the  articles,  and 
the  extension  of  prices  was  not  m^de  as  to  others,  so  that 
the  total  value  of  the  goods  was  npt  shown. 

A  copy  of  this  invoice  was  attached  to  the  plaintiffs' 
reply  to  defendant's  answer.  For  the- purpose  of  estab- 
lishing the  value  of  the  gopda,  a  witness  was  called,  who 
stated  that  he>w&s  juuiuaigipJtoith  their  value  at  the  time 
thp  invoice  was  made,  and  that  he  had  fixed  prices  to  the 
articles  mentioned  in  the  invoice,  extended  the  amounts 
Vol.  XXrV.— 45 
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and  footed  them  up,  as  the  same  appeared  in  pencil  upon 
the  copy  attached  to  the  files.  The  court  permitted  the 
jury  to  examine  the  memoranda  so  made,  and  the  witness 
to  illustrate  his  testimony  therefrom.  The  jury  were  also 
permited  to  take  the  copy  of  the  invoice  attached  to  the 
papers  having  thereon  the  memoranda  made  by  the  wit- 
ness to  the  jury-room  when  they  retired  to  consider  of 
their  verdict.  To  all  this  defendant  objected,  on  the  ground 
that  it  was  calculated  to  mislead  the  jury,  and  properly 
excepted  at  the  time.  The  bill  of  exceptions  somewhat 
obscurely  states  the  facts,  but  the  above  is  believed  to  be 
a  fair  interpretation  of  its  language.  The  ruling  of  the 
court  in  admitting  this  evidence,  is  assigned  for  error. 
The  objection  urged  in  the  argument  is  not  to  the  admis- 
sion of  the  memoranda  in  evidence,  but  that  on  account 
of  the  ignorance  of  the  witness  as  to  the  quality  of  the 
goods,  and  on  account  of  the  depreciation  of  the  goods  in 
value  after  the  invoice  was  made,  the  testimony  of  the 
witness  was  not  proper  evidence  to  fix  the  true  value  of 
the  articles  mentioned  in  the  invoice.  This  may  be  quite 
true,  but  it  should  have  been  shown  by  proof,  and  thereby 
the  evidence  of  the  witness  would  have  been  contradicted 
or  explained  away.  The  evidence  as  introduced,  is  com- 
petent ;  the  objection  is  really  to  its  weight  or  credibility, 
and  was  properly  for  the  consideration  of  the  jury,  and 
not  for  the  court. 

III.  At  the  time  the  defendant  took  possession  of  the 

goods,  the  sum  of  ninety  dollars  was  due  upon  the  rent 

s.  LiHDLOM/i  °f  the  store-house  in  which  the  goods  were 

SSirpof    kept  by  Dewey.    This   rent  the  defendant 

j&?°piSK£  paid,  after  the  service  of  the  garnishee  process, 

wmU*  and  claimed,  that  the  amount  thereof  should, 

with  the  total  amount  of  the  mortgages,  be  deducted  from 

the  value  of  the  goods,  in  determining  the  extent  of  his 

liability.    The  court  instructed  the  jury  otherwise,  and 
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held,  that  he  had  no  right  to  pay  the  rent,  and  could  not 
be  allowed  a  deduction  from  the  value  of  the  goods,  for 
the  amount  he  had  so  paid. 

The  lien  of  the  landlord  attaches  upon  goods  kept  for 
sale  upon  the  premises  as  the  rent  accrues,  and  not  from 
the  commencement  of  proceedings  to  enforce  it.  Grant 
v.  Whitwett  et  al.,  9  Iowa,  153 ;  Carpenter  v.  Gille#piey 
10  id.  592.  Inasmuch  as  the  lien  had  actually  attached 
to  the  goods,  and  could  have  been  enforced  against  them 
in  defendant's  hands,  he  had  the  right,  in  fact  it  was  his 
duty,  to  discharge  it  out  of  the  proceeds  of  the  goods. 
The  amount  he  paid  for  that  purpose  should  have  been 
deducted  from  the  value  of  the  goods  in  determining  the 
amount  of  defendant's  liability.  The  instructions  of  the 
court  upon  this  point  are  erroneous. 

The  amount  paid  by  defendant  for  the  rent  clearly 
appears  in  the  record  to  have  been  $90;  the  plaintiffs 
offer,  in  case  the  ruling  of  the  court  below  in  regard 
thereto  be  held  erroneous,  to  remit  that  amount  of  the 
judgment.  If  this  be  done  the  judgment  will  be  affirmed, 
otherwise  it  will  be  reversed  and  the  cause  remanded.  In 
either  event  the  costs  of  this  appeal  must  be  paid  by 
appellees ;  judgment  will  be  accordingly  rendered  against 
them  therefor. 


MoAffertt  v.  Hale.  iao  fJJ/ 

Stamps:  cancellation  bt  deputy  oollbctob  :  cash  followed. 
The  case  of  Brawn  v.  Orandatt  (23  Iowa,  112),  as  to  the  want  of 
power  in  a  deputy  revenue  collector  to  remit  penalties  and  permit 
the  poet-stamping  of  instruments  that  have  been  left  unstamped, 
followed. 

FABOL   EVIDENCE :    WHEN   INBTBUMENT   IS   VOID.    Where   a 

written  instrument  is  void  for  want  of  a  stamp,  the  original  con- 
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tract  remains  unaffected  thereby,  and  may  be  proven  by  parol,  if 
not  within  the  statute  of  frauds. 

8.  Contract :  quAXTUM  meruit.  Where  a  contract  for  the  rendition  of 
services  has  been  abandoned,  the  person  rendering  the  service  is 
entitled  to  recover  such  compensation  as  may  be  reasonable,  in  the 
place  of  what  he  would  have  received  by  the  terms  of  the  contract. 

4  Supreme  Court:  judgment.  Under  sections  3122.  8123  and  3586  of 
the  Revision,  it  is  competent  for  the  Supreme  Court,  in  reversing  a 
case,  to  order  that  the  new  trial  shall  extend  only  to  defendants 
cross-action,  in  connection  with  which  the  error  occurred,  and  that 
the  judgment  establishing  plaintiff's  claim  remain  undisturbed. 

Appeal  from  Washington  District  Court. 

Tuesday,  Mat  5. 

In  this  action  plaintiff  seeks  to  recover  a  balance  due 
for  hogs  purchased  for  and  delivered  to  defendant,  npon 
a  parol  contract,  and  on  an  account  for  money  advanced 
and  services  rendered.  The  answer  is  in  denial  De- 
fendant also  pleads  payment,  and  claims  by  his  cross- 
action  $254.35  as  damages  for  the  breach  of  a  written 
contract.  Replication  in  denial  of  this  cross-action,  and 
averring  that  said  contract  had  been  rescinded. 

Upon  the  trial,  defendant  excepted  to  certain  rulings 
which  excluded  testimony  to  establish  his  cross-action, 
and  also  to  the  giving  of  two  instructions  asked  by 
plaintiff.  Verdict  and  judgment  for  plaintiffs,  and  de- 
fendant appeals. 

R.  &  W.  Scofidd  for  the  appellant. 

MoJunhm  <fe  Henderson  for  the  appellee. 

,   1.  T^e^  deputy  collector  has  no  authority  to  stamp  an 
instrument.  Brown  v.  OrandaU.  23  Iowa,  112. 

2.  To  cure  an  unstamped  instrument,  it  must  be 
stamped  by  the  collector  himself,  and  it  must  appear 
that  the  penalty  has  been  paid  or  remitted.  Id. 
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3.  The  terms  of  an  unstamped  contract  cannot  be 
shown  by  parol  evidence.  3  Parsons  on  Contracts,  300, 
846,  347 ;  Bex  v.  Bowdm,  8  B.  &  C.  708. 

4.  The  motion  for  leave  to  amend  pleadings,  is  ad* 
dressed  to  the  discretion  of  the  court,  and  unless  that 
discretion  has  been  abused  an  appellate  court  will  not 
interfere.  Bees  v.  Leech,  10  Iowa,  439 ;  Hatfield  v.  Gar- 
mo,  15  id.  179 ;  Button  v.  Thornton,  id.  217 ;  Brochnan 
v.  BerryhUl,  16  id.  183 ;  State  ex  rd.  Floyd  v.  Mayor  of 
Keokuk,  19  id. 

5.  It  is  not  abuse  of  the  court's  discretion,  to  refuse  to 
allow  an  amendment  by  way  of  cross-action.  Brockman 
v.  BerryhUl,  16  Iowa,  183. 

6.  The  court  may  refuse  an  amendment  to  a  .pleading 
which  could  not,  from  the  nature  of  the  case,  be  proved. 
Abbott  v.  Chase,  14  Iowa,  453. 

7.  It  is  proper  for  the  court  to  refuse  to  allow  an 
amendment  when  such  refusal  could  not  prejudice  the 
interests  or  rights  of  the  party  asking  it. 

8.  A  party  cannot  be  prejudiced  by  being  refused 
privilege  to  amend  by  way  of  cross- action. 

Weight,  J. — The  written  contract  upon  which  de- 
fendant claims  to  recover  in  his  cross-action  is,  so  far  as 
material  to  the  understanding  of  the  questions  raised,  as 
folio  ws : 

"Received,  Washington,  Iowa,  Dec.  25, 1865,  of  J.  B, 
Hale,  three  hundred  dollars,  as  part  payment  on  two  hun- 
dred head  of  well  fatted  hogs,  which  I  agree  to  deliver 
the  latter  part  of  next  week  to  him,  in  Washington ;  he 
paying  me  at  the  rate  of,  etc,  *  *  and  also  twenty- 
five  cents  per  head  commission.  And  I  am  to  buy 
dressed  hogs,  and  deliver  at,  etc.    *    * 

*  "James  MoAffebtt." 

Defendant  avers  in  his  petition,  that  he  has  at  all 
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times  been  ready  to  receive  the  hogs  that  plaintiff  neg- 
lected and  refused  to  deliver  the  number  specified,  and 
Jhat  those  actually  delivered  were  not  according  to  the 
contract,  wherefore,  etc. 

When  the  instrument  was  offered  in  evidence,  it  ap- 
peared that  it  was  originally  stamped  with  a  two-cent 
1.  stamw:  revenue  stamp,  never  properly  canceled ;  and 
bydepntj  that  afterward,  at  defendant's  instance,  a 
ca»e  followed,  five-cent  stamp  had  been  affixed,  and  canceled 
by  the  deputy  collector  and  the  penalty  remitted.  Be- 
cause it  was  not  properly  stamped  it  was,  upon  plaintiffs' 
objection,  excluded  as  evidence.  Defendant  then  pro- 
posed to  prove  a  parol  contract,  the  substance  of  which 
was  contained  in  the  writing,  and  the  same  which  was 
thus  reduced,  and  not  other  or  different 

This  was  objected  to,  because  no  such  parol  contract 
was  alleged  in  the  answer,  and  the  testimony  excluded. 
Thereupon  defendant  asked  leave  to  amend  his  answer, 
so  as  to  set  out  and  claim  upon  such  parol  contract.  To 
this  plaintiff  objected,  because,  the  contract  having  been 
reduced  to  writing,  and  being  void  for  want  of  a  stamp, 
plaintiff  was  not  bound  either  by  the  parol  or  written 
contract,  and  because  parol  evidence  was  not  admissible 
to  prove  what  the  parties  had  reduced  to  writing.  The 
objection  was  sustained  and  the  amendment  refused. 

As  the  pleadings  stood,  it  was  not  competent  to  prove 
by  parol  that  which  was  alleged  to  be  in  writing.  The 
instrument  was  not  properly  stamped,  and,  therefore, 
inadmissible.    It  was  not  a  receipt  merely. 

This  was  not  a  subordinate  part  of  the  writing,  merely 
preparatory,  so  to  speak,  to  its  main  object  and  purpose. 
The  two-cent  stamp  was,  therefore,  insufficient,  without 
touching  the  method  of  its  cancellation,  or  the  effect 
thereof,  upon  the  writing  as  an  instrument  of  evidence. 
And  as  the  deputy  collector  had  no  power  to  affix  and 
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cancel  the  five-cent  stamp  {Brown  v.  Crandatt>  23  Iowa, 
112),  it  follows  that  there  was  no  error  in  excluding  the 
evidence  offered.  See  upon  this  subject,  3  Parsons  on 
Contracts,  346. 

Upon  this  part  of  the  case,  therefore,  it  only  remains 
to  inquire  whether  there  was  error  in  refusing  the  amend- 

a, paro!     ment.    And  here  it  is  to  be  observed  that  the 

whonuwtni-  leave  was  refused,  not  because  of  the  time 
ment  is  void.  ^  amendment  wa8  offered — that  this  ques- 
tion does  not  rest  in  discretion — but  because,  the  con- 
tract having  been  reduced  to  writing,  and  being  void  for 
want  of  a  stamp,  plaintiff  was  not  bound  thereby  whether 
it  should  be  treated  as  existing  in  parol  or  in  writing. 
And  thus  wo  have,  for  the  first  time  in  this  State,  a  ques- 
tion of  no  little  practical  importance.  For  while  it  is 
true  that  the  court  might  most  properly  refuse  an  amend- 
ment which,  from  the  very  nature  of  the  case,  could  not 
be  proved,  yet  the  very  question  to  be  here  determined, 
as  the  record  stands,  is  whether,  under  a  proper  amend- 
ment, the  evidence  would  have  been  admissible. 

Both  upon  reason  and  authority,  we  think  the  court 
erred  in  this  ruling.  The  language  of  the  act  is,  that 
the  instrument  "  shall  be  deemed  void  and  of  no  effect." 
The  English  statute  is,  "  shall  not  be  pleaded  or  given  in 
evidence  in  any  court,  or  admitted  in  any  court  to  be 
good,  useful  and  available  in  law  or  equity."  It  will 
thus  be  seen  that  they  are  substantially  the  same,  and 
that  neither  declare  the  contract  invalid.  Applying  the 
recognized  rule  that  the  statute,  being  penal  in  its  nature, 
is  to  be  construed  strictly,  there  can  be  no  warrant  for  so 
construing  it  as  to  include  the  contract  as  well  as  the 
instrument.  The  writing  itself  can  neither  give  a  right 
nor  create  an  obligation — it  cannot  be  used  as  an  instru- 
ment of  evidence,  but  the  original  contract  remains  unaf- 
fected ;  and  if,  by  the  rules  of  law,  it  is  such  as  may  be 
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shown  by  parol,  the  attempt  to  reduce  it  to  writing  wiH 
not  exclude  the  evidence.  It  would  not  be  proper  to  prove 
-by  parol  the  contents  of  the  invalid  writing,  nor  to  prove 
a  contract  which  the  law  requires  to  be  in*'  writing,  as  by 
tli6  statute  of  frauds,  but  as  in  this  cade  the  unstamped 
instrument  was  a  nullity,  in  no  manner  extinguishing  the 
original  obligation,  the  latter  remained  in  full  force,  and 
cduld  be  shown  by  parol. 

And  to  that  effect  are  the  authorities.  The  doctrine  is 
found  in  almost  the  language  above  used  in  2  Parsons  on 
Kotos  and  Bills.  And  under  the  English  act  it  has  been 
held,  that  plaintiff  may  prove  his  original  debt  where  the 
bill  given  in  his  discharge  is  invalid  for  want  of  a  stamp. 
Brown  v.  Watts,  1  Taunton,  352.  And  to  the  same  effect, 
Wilson  v.  Kennedy,  1  Esp.  345.  In  Alrees  v.  Hodgsm 
(1  Term.  241),  plaintiff  could  not  recover  upon  th4 
written  contract,  which  was  void  for  want  of  a  stamp-, 
but  was  permitted  to  do  so  on  a  general  count.  And  see 
Wads  v.  Beady,  4  Esp.  7. 

"We  come,  then,  finally,  to  the  instructions  of  which 
defendant  complains.  And  these  may  be  disposed  of  in 
a  few  words. 

There  was  testimony  tending  to  show  that  plaintiff 
paid  to  defendant's  agent  $200,  and  this  claim  defendant 
controverted.  On  this  subject,  the  instruction  was,  that 
the  jury  must  determine  whether  the  $200  was  paid, 
from  a  prepondence  of  evidence ;  that  if  it  preponderated 
on  side  of  plaintiff,  then  this  item  has  been  established. 
The  objections  made  to  it  in  the  court  below  and  here 
are,  that  no  such  claim  is  made  in  the  petition,  and  that 
the  evidence  might  preponderate  in  showing  that  the 
$200  was  paid,  and  still  the  claim  not  be  established. 

The  first  part  of  the  objection  would  have  been  more 
appropriate  if  urged  against  the  evidence  when  offered 
to  sustain  this  item.    Nothing  of  this  kind  was  done, 
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however.  Bat,  aside  from  this,  there  is  an  item  of  $600 
paid  to  the  agent,  and  we  infer  from  other  parts  of  the 
charge  that  the  parties  differed  as  to  whether  a  particol 


under  all  circumstances,  that  proof  of  paying  ove*  tJ5g£3p.  jji  y     ij 
money  to  one  claimed  to  be  the  agent  of  another,  wowAu       \^_J>r 
establish  the  claim.    But  the  agency  of  the  person  re-     ^ 
ceiving  the  moifey  in  this  case  was  not  controverted. 

The  plain  and  obvious  meaning  of  the  charge  was — 
leaving  out  of  view  the  question  of  agency,  that  of  set- 
tlement and  all  other  matters — that,  as  to  the  matter 
of  payment,  it  was  to  be  determined  from  the  weight 
or  preponderance  of  evidence.  This  is  most  abundantly 
shown  by  the  other  parts  of  the  instructions  which  sub- 
mit the  matter  to  the  jury  in  a  very  clear,  unambiguous 
and  fair  manner. 

The  other  instruction  objected  to,  without  setting  it 
out  at  length,  was  to  the  effect  that,  if  plaintiff  was  to 
s.  cornuor:    purchase  and  deliver  hogs  at  the  specified 

quantum 

meruit.  price  per  hundred,  and  if  defendant  received 

the  hogs,  paying  for  the  same  to  the  original  owner,  the 
defendant  cannot  claim  that  the  average  weight  was  too 
light,  and  plaintiff  would  be  entitled  to  recover  a  reason- 
able compensation  for  his  labor  in  and  about  the  pur- 
chase and  delivery  of  the  hogs.  The  objection,  and  the 
only  one  we  are  to  consider,  made  to  it,  was,  that,  if 
plaintiff  agreed  to  purchase  and  deliver  at  so  much  per 
hundred,  he  cannot  claim  an  additional  compensation  for 
his  labor.  Ordinarily,  and  indeed  generally,  if  not  uni- 
versally, this  would  be  true.  But  the  instruction  goes 
upon  the  theory  of  an  abandonment  of  the  original  con- 
tract— a  theory  which  finds  support  in  the  pleadings  and 
Vol.  XXIV.— 46 
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other  parts  of  the  instructions,  and  upon  this  basis  it  is 
clearly  without  objection.  "What  would  be  evidence  of 
an  abandonment  is  another  thing,  and  with  this  we  have 
nothing  to  do. 

We  have  only  to  consider  plaintiff's  rights  if  such 
abandonment  was  shown.  And  if  shown,  the  instruction 
does  not,  as  defendant  claims,  allow  him  additional  com- 
pensation, but  only  that  which  is  reasonable,  in  the  place 
of  what  he  would  have  received  by  the  terms  of  the  con- 
tract, if  that  had  been  carried  out.  And  to  this  there 
certainly  can  be  no  valid  objection.         • 

For  the  error  in  refusing  the  proposed  amendment  of 
the  defendant's  answer,  the  cause  is  reversed  and  re- 
4.  sumii      manded.    But,  as  the  error  relates  alone  to 

Codbt:  .  .  .     . 

judgment  the  cross  action,  m  no  manner  restricting 
plaintiff's  recovery  upon  his  cause  of  action,  the  new 
trial  will  only  extend  to  defendant's  demand,  which  he 
was  thus  prohibited  from  attempting  to  establish. 

Plaintiff's  judgment  will  remain  undisturbed,  the  court 
below  making  the  proper  order  to  delay  its  collection 
during  the  pendency  of  defendant's  claim.  That  it  is 
competent  to  so  order,  see  Revision,  sections  3536,  3122, 
3123. 

Plaintiff  will  pay  the  costs  of  the  appeal,  and  ulti- 
mately the  court  below  will  make  such  a  disposition  of 
the  entire  costs  as  may  seem  just  and  equitable. 

Reversed. 


MoCollisteb  y.  Shuey  et  ctl. 

1.  Highway:  establishment  of  county  road:  petition  and  no- 
tice.  A  petition  which  asks  "  the  appointment  of  a  commissioner  to 
open  a  road/'  instead  of  following  the  language  of  the  statute  and 
asking  for  "the  establishment  of  a  road/'  is  a  substantial  corn- 
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pliance  with  the  statute.  So,  also,  a  notice  of  the  time  when  appli- 
cation for  the  road  will  be  made,  using  the  same  language,  is  suf- 
ficient. 

2.  posting  of  notices.  The  posting  of  such  notice  in  three 

public  places  for  the  required  length  of  time  is  a  jurisdictional  fact, 
without  which  the  proceedings  would  be  void.  But  the  statute  does 
not  require  the  proof  of  such  posting  to  be  in  writing  or  preserved 
of  record,  and  although  the  affidavit  of  a  person  posting  one  of  the 
notices  fails  to  state  the  time  when  it  was  done,  it  will  be  presumed 
in  the  absence  of  any  thing  to  show  the  contrary,  that  proof  was 
otherwise  made  that  the  notice  was  posted  for  the  length  of  time 
required  by  our  law. 

8. township:  statute  construed.  The  word  "township,"  as 

used  in  section  824  of  the  Revision,  which  provides,  that  notice  of 
the  presentation  of  a  petition  for  the  establishment  of  a  road  must 
be  posted  in  three  public  places  in  each  township  through  which 
the  road  passes,  is  construed  to  mean  townships  as  organized  and 
denned  by  our  law,  and  not  the  congressional  townships  created  by 
federal  enactment. 

4 monuments:  flat.  Sections  886  and  887  of  the  Revision,  re- 
lating to  the  fixing  of  mile  posts  and  other  monuments,  and  the 
making  of  field  notes  and  plat,  are  directory,  and  a  failure  to  com- 
ply therewith  will  not  render  the  proceeding  void.  That  a  com- 
pliance with  these  sections  is  contemplated  when  the  commissioner 
is  able  to  lay  out  the  road  without  a  surveyor,  may  well  be  ques- 
tioned. 

5. certioraki.  Proceedings  in  the  establishment  of  a  road  will 

not  be  annulled  on  certiorari  unless  it  is  shown  that  the  inferior 
tribunal  has  exceeded  its  proper  jurisdiction  or  is  otherwise  acting 
illegally. 

Appeal  from  Johnson  District  Court. 
Tuesday,  Mat  5. 

Certiorari  to  the  board  of  supervisors  of  Johnson 
county,  and  the  clerk  thereof,  bringing  up  for  review  the 
legality  of  the  County  Court  in  establishing  a  certain 
road.  A  temporary  injunction  was  granted  at  the  time 
the  writ  was  issued.    At  the  final  hearing  in  the  District 


Digitized  by  VjOOQ IC 


864  SUPREME  COUBT  OF'  IOWA, 

MoCoUister  v.  Shuej. 

Court,  the  injunction  was  dissolved,  and  the  writ  and 
proceedings  thereunder  dismissed.    The  plaintiff  appeals. 

Clarlc  dk  Haddock  and  Favrdtt  <fe  Bod  for  the  appel- 
Jany 

Gaston  <b  Williams  for  the  appellee. 

Co#lb,  J.  —  The  proceedings  before  the  County  Court 
were  for  the  purpose  of,  and  resulted  in,  establishing  "  a 
road,  commencing  at  the  point  on  the  Burlington  road 
that,  by  running  east,  will  reach  the  north-west  corner 
of  Sec.  13,  T.  78,  R.  6,  west ;  thence  east  along  the  north 
line  of  said  section  to  the  north-west  corner  of  Sec  18, 
T.  78,  R.  5,  west ;  thence  east  along  said  line  to  the  east 
line  of  the  county. "  While  this  road  extends  into  two 
congressional  townships  (ranges  5  and  6),  it  is  neverthe- 
less all  embraced  in  one  political  or  civil  township,  called 
Pleasant  Valley.  It  appears  from  the  record  of  the  pro- 
ceedings, certified  under  the  writ  to  the  District  Court, 
that  there  was  a  contest  in  the  County  Court  over  the 
establishment  of  the  road ;  that  a  remonstrance  was  pre- 
sented (though  it  is  not  certified  up),  and  that  the  re- 
monstrants appeared  by  their  attorney,  whose  name  is 
given.  The  illegality  of  the  proceedings  is  claimed  upon 
the  following  grounds : 

L  The  petition  and  notice  were  insufficient  to  give  tbe 
County  Court  jurisdiction, — First,  because  the  petition 
i.  hiohwat:    asked  "  the  appointment  of  a  commissioner  to 

establishment  «  ••       *m  •  i  » 

of  county       open  a  road."     The  statute  provides,  that 

roed:  petition     r  .  ,  *.-.•*  \z^ 

and  notice.  "  previous  to  the  presentation  of  a  petition 
for  the  establishment  of  a  county  road,  etc."  Rev.  §  824 
(519).  But  it  also  provides,  that  the  first  step  in  "  the 
establishment  of  a  county  road,"  after  giving  the  notice 
required,  is  "  the  appointment  of  a  commissioner."  The 
object  or  purpose  of  the  petition  was  as  apparent  and 
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tinmi8takable  by  asking  the  appointment  of  a  commis- 
sioner to  open  a  road,  as  it  would  have  been  if  the  peti- 
tion had  asked  the  establishment  of  a  road.    It  was  ng^  *  ^ 

necessary  to  follow  the  precise  language  of  the  stafiifte.  q  ^  ^^^, 
The  difference  between  the  language  nsed  and  tl4ftpK'       ^^>w\ 
the  statute  cannot  be  regarded  as  essential,  and  certainly     "°*-     '^  ' 
not  so  essential  as  to  render  the  proceedings  ittqg&ft1  &CJJ00I-  A 
There  was  a  substantial  compliance  with  the  statute,  an<j}  Q^ 
that  is  all  that  is  requisite.  Town  v.  The  Toum  of  B^^^^SLl^jJ 
hury,  29  111.  137;  K&yes  <fc  Crawford  v.  Tent,  19  lo^af^***^ 
123. 

Sedond,  the  notice  of  the  intended  application  for  the 
road  used  the  same  language,  to  wit,  that  a  petition 
would,  at  the  time  specified,  be  presented,  askihg  "  the 
appointment  of  a  commissioner  to  open  a  road,"  etc.  To 
this  objection  the  same  answer  and  authorities  will  apply 
as  last  above  stated  and  cited. 

Third,  the  proof  of  notice  did  not  show  the  posting  up 
of  the  required  notice  for  the  requisite  length  of  time. 

% posting    The  statute  provides,  that  "  four  week's  no- 

of  notice.       ^jce  mVi&t  fo  given  by  being  posted  up  at  the 

court-house  door  ai^d  in  three  public  places  in  each  town- 
ship through  which  the  proposed  road  is  to  pass  and  in 
the  neighborhood  of  it.  Eev.  §§  824  (519),  825  (520). 
Among  the  papers  certified,  under  the  writ,  to  the  Dis- 
trict Court,  is  found  an  affidavit  by  one  I.  N.  Desellum, 
"  that  .he  posted  one  notice  on  the  court-house  door  in 
Johnson  county,  and  two  copies  in  two  public  places  near 
to  the  line  of  the  road  in  Pleasant  Valley  township,  in 
said  county,  four  weeks  prior  "  to  the  date  of  his  affidavit, 
which  was  the  date  of  presenting  the  petition.  And 
there  is  also  found  an  affidavit  by  cine  A.  C.  Moon, "  that 
he  posted  up  in  a  public  place  in  Pleasant  Valley  town 
ship,  in  said  county,  near  the  line  of  the  road,  a  notice, 
of  which  the  above  is  a  copy."    This  affidavit  was  made 
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on  the  same  day  as  the  other ;  but,  as  will  be  seen,  it 
does  not  state  when  the  notice  was  posted  up,  or  that  it 
was  done  four  weeks  before.    If,  in  point  of  fact,  the 
notice  was  posted  in  but  two  public  places  near  the  line 
of  the  proposed  road,  the  time  required  by  statute,  or  if 
there  was  no  other  proof  made  to  the  County  Court  of 
the  posting  of  the  notices  than  as  disclosed  by  the  affi- 
davits as  above,  which  are  the  only  proofs  found  in  the 
record,  then,  since  the  posting  of  the  notices  as  provided 
by  statute  is  jurisdictional,  the  proceedings  would  be,  not 
only  illegal,  but  void.    But  our  statute  does  not  require 
the  proof  of  the  posting  of  notices  either  to  be  made  in 
writing  or  to  be  preserved  of  record.    It  is  not  improba- 
ble that  Moon  did  state  on  oath  to  the  county  judge,  by 
whom  his  affidavit  was  written  and  before  whom  it  was 
verified,  the  time  when  he  posted  the  notice,  and  that  it 
was  four  weeks  previous,  and  that  the  county  judge 
omitted  to  incorporate  that  statement  in  the  affidavit. 
But  however  this  may  be,  we  have  nothing  before  us  to 
show  that  due  proof  of  such  posting  was  not  made.    We 
are  not  authorized  to  presume  that  such  proof  was  not 
made,  and  especially  so  in  this  case,  where  the  record 
states  directly  "  that  due  notice  of  the  presentation  of  the 
petition  on  this  day  had  been  given  as  required  by  law ; " 
and  also  in  view  of  the  further  fact,  that  the  plaintiff,  in 
his  petition  for  the  writ  of  certiorari,  does  not  assert  or 
aver  that  due  notice  was  not  given,  or  negative  the  fact 
itself,  but  simply  avers  that,  "  upon  examination  of  said 
affidavits  it  will  appear  that  said  notice  was  not  posted 
up  and  notice  duly  given  as  required  by  law."  Keyes  db 
Crawford  v.  Tati,  supra. 

Fourth,  the  proof  of  notice  does  not  show  that  notice 
was  posted  in  each  township  and  in  the  vicinity  of  the 
$. town-    proposed  road.    The  proof  does  show  that 

p*  notices  were  posted  in  Pleasant  Valley  town- 
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ship,  and  near  the  line  of  the  proposed  road.  It  does  not 
appear  that  it  was  posted  in  each  congressional  town- 
ship ;  nor  does  the  statute,  in  terms,  require  this.  Our 
statute  provides  for  the  organization  and  alterations  of 
townships  (Kev.  §§  440  [218],  441  [219]);  and  it  is  just 
and  reasonable  to  construe  the  word  "  townAhip"  when  used 
in  our  statute,  as  having  reference  to  townships  as  organ- 
ized and  defined  by  our  law,  rather  than  by  federal 
enactment. 

Under  this  general  head  we  may  well  concede  the  cor- 
rectness of  the  doctrine  as  stated  by  appellant's  counsel, 
without  being  led  to  their  conclusion.  The  rule,  as 
stated  by  them,  is,  that  "  the  notice  required  to  be  given, 
and  the  petition  in  substantial  conformity  with  the  statute, 
form  the  basis  of  proceeding ;  if  they  lack  the  essential 
requirements  of  the  statute,  the  County  Court  acquired 
no  jurisdiction."  See  The  State  v.  Berry  (12  Iowa,  58), 
in  addition  to  authorities  cited  by  appellant's  counsel. 

II.  The  appellant's  counsel,  for  their  second  general 
point,  maintain  that  "  the  establishing  of  the  road  was 

^ nuam.    never  completed,  nor  the  proceedings  subse- 

ments:  plat.  qUent  ^0  petition  and  notice  sufficient."  Be- 
cause, first,  "the  location  of  the  road  was  not  fixed 
and  designated  by  visible  monuments;"  and,  second,  "no 
plat  of  the  road  was  returned  and  recorded." 

The  statute  provides,  that  if  the  commissioner  deem 
the  establishment  of  the  road  expedient,  he  may  proceed 
at  once  to  lay  it  out,  if  he  can.  Eev.  §  833  (528).  But 
if  the  precise  location  cannot  be  otherwise  given,  he  must 
call  to  his  aid  a  surveyor  and  cause  the  road  to  be  accu- 
rately surveyed  and  plainly  marked  out.  §  834  (529).  It 
is  then  provided,  that  mile  posts  must  be  set  and  marked, 
stakes  set  at  each  change  of  direction  and  crossing  of 
fences  and  streams,  and  at  one-fourth  mile  intervals. 
§  836  (531).    Bearing  trees  established  when  convenient, 
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the  position  of  the  rood  relative  to  corners  of  sections, 
the  junctions  of  streams,  and  other  natural  and  artificial 
monuments,  "  must,  as  far  as  convenient,  be  stated  in  the 
field  notes  and  shown  on  the  plat."  §  837  (532). 

It  may  well  be  questioned  whether  any  of  the  require- 
ments of  sections  836  and  837  are  to  be  complied  with 
wjien  the  commissioner  is  able  to  lay  out  the  road  with- 
out a  surveyor.  Take  this  case  as  an  illustration.  The 
road  established  by  the  proceedings  now  under  review, 
runs  wholly  on  section  lines  and  in  a  due  east  course ; 
there  can  be  no  mistaking  the  route  or  line  of  the  road ; 
the  mile  posts  and  quarter  mile  posts  and  course  are 
already  provided  by  the  government,  and  the  plat  of  the 
road  would  be  a  straight  line.  The  object  of  the  statute 
manifestly  was  to  provide  such  monuments  or  data  as  to 
enable  future  inquirers  to  ascertain  precisely  the  line  or 
route  of  the  road  as  established.  That  object  is  secured 
in  this  case ;  nothing  more  was  needful. 

If,  however,  these  sections  should  be  held  to  be  appli- 
cable to  every  road,  whether  the  commissioner  found  it 
necessary  to  call  to  his  aid  a  surveyor  or  not,  then  the 
objections  made  are  equally  unavailing,  since  it  is  clear 
that  those  sections  are  but  directory  and  not  material  in 
such  a  sense  as  to  render  the  proceedings  illegal  in  case  the 
directions  are  not  followed.  This  view  is  strongly  forti- 
fied by  a  subsequent  section  of  the  Revision  (§  913),  by 
which  it  is  provided,  that  in  case  of  defective  surveys  or 
record,  and  in  other  cases,  such  as  the  loss  or  destruction 
of  field  notes,  numerous  alterations,  etc.,  the  County 
Court  may  cause  the  road  to  be  resurveyed,  platted  and 
recorded.  In  either  view,  therefore,  the  proceedings 
were  not  illegal  so  as  to  be  set  aside  on  certiorari. 

III.  "The  plaintiff  asks  that  the  proceedings  be  an- 
nulled as  to  his  land  through  which  the  road  was  never 
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5. cej.       located  or  opened."     Whether  or  not   the 

ttorwl  road  has  been  opened  through  the  plaintiff's 

land  we  cannot  tell ;  nor  are  we  authorized  to  annul  the 
proceedings  except  where  it  is  shown  that  the  county 
judge  has  exceeded  his  proper  jurisdiction,  or  is  other- 
wise acting  illegally  (see  Rev.  §  8487),  neither  of  which 
is  apparent  from  this  record. 

Affirmed. 
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1.  Beplerin :  principal  and  agent.  A  person  who  purchases  and  takes    f  113  674 
possession  of  personal  property  subject  to  mortgages  thereon,  which 
he  assumes  to  pay,  cannot,  in  an  action  of  replevin  brought  in  his  own 
name,  recover,  upon  the  ground  that  he  is  the  agent  of  the  mortga- 
gees. 

2. lost  writs  op  attachment  :  evidence.  In  an  action  of  re- 
plevin against  attaching  creditors  whose  writs  of  attachment  have 
been  lost,  they  will  be  entitled  to  all  the  benefits  they  would  have 
been  by  having  the  writs  themselves,  if  their  existence  and  loss  be 
proven ;  and  proof  that  they  were  duly  issued  by  the  proper  officer, 
is  prima  fade  evidence  of  their  sufficiency  as  to  form  and  seal. 

8.  EXTENT  OF  JUDGMENT  AGAINST    SURETIES.    In   an   action    of 

replevin  for  personal  property  taken  under  writs  of  attachment,  it  is 
error,  in  rendering  judgment  against  the  plaintiff,  to  enter  judgment 
against  the  sureties  in  the  replevin  bond,  for  the  value  of  goods  not 
levied  upon,  until  after  the  institution  of  the  replevin  suit  and  the 
execution  of  the  bond. 

4. character  op  judgment.  The  successful  party  in  replevin 

may,  at  his  election,  have  a  money  judgment  for  the  value  of  his 
right  in  the  property,  or  for  the  return  of  the  property.    Rev.  §  8568. 

5.  Evidenoe:  fraud.  In  the  trial  of  questions  of  fraud,  great  latitude  is 
allowed  in  the  admission  of  testimony  tending  to  show  the  fraud. 

6.  Hew  trial:  conflicting  evidence.  The  verdict  of  a  jury  will  not 
be  disturbed  where  the  evidence  is  conflicting,  and  of  the  merits  of 
which  it  was  the  peculiar  province  of  the  jury  to  decide. 

7.  Appeal  to  Supreme  Court:  remittitur.  Where  a  money  judgment 
has  been  rendered  for  too  large  a  sum,  the  appellee  may  remit  the 
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excess,  and  judgment  will  be  rendered  in  the  Supreme  Court  for  the 
correct  amount. 

Appeal  from  Johnson  District  Court. 
Wednesday,  May  6. 

Action  of  replevin  for  a  stock  of  dry  goods  and  gro- 
ceries. They  were  levied  upon  by  the  defendant  as  the 
property  of  W.  H.  Nicholas,  under  eighteen  attachments, 
issued  at  the  suit  of  that  number  of  creditors  of  said 
Nicholas.  The  plaintiff,  in  his  petition,  claimed  the 
property  as  agent  of  the  mortgagees  under  three  mortga- 
ges, executed  by  said  Nicholas,  to  secure  the  payment  of 
certain  loans  made  by  him  of  other  parties ;  and  also  as 
purchaser  of  the  property  from  Nicholas,  subject  to  such 
mortgages.  The  defendant  claimed,  that  the  sale  to 
plaintiff  was  fraudulent  as  against  Nicholas'  creditors, 
and  that  plaintiff  had  combined  with  Nicholas  to  defraud 
the  creditors  of  the  latter.  After  the  property  was  re- 
plevied, other  creditors  obtained  attachments,  and  after- 
ward filed  a  petition  of  intervention  herein.  The  cause 
was  tried  to  a  jury,  which  found  for  defendant,  and 
assessed  the  value  of  the  property  at  $17,460,  and  judg- 
ment was  rendered  against  plaintiff  and  his  sureties  in  the 
replevin  bond  for  that  amount. 

Edmonds  &  Ransom  and  JFbdrall  &  Bod  for  the 
appellant. 

Clark  &  Haddock,  Martin  <&  Murphy  and  ff.  M. 
Hubbard  for  the  appellee. 

Cole,  J.  —  The  transcript  in  this  case  is  unusually 
voluminous,  and  counsel  have  presented  and  argued  a 

l'  SSST^d   *arge  num^er  °f  P°*nts-    ^e  ^all  only  notice 
•s«t.  those  which  we  deem  material,  and  the  dispo- 
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sition  of  which  will  settle  the  substantial  rights  of  the 
parties  in  this  case. 

I.  The  plaintiff  was  in  possession  of  the  property  in 
controversy  at  the  time  the  defendant,  as  sheriff,  levied 
upon  it  by  virtue  of  the  several  writs  of  attachment.  In 
the  petition  he  claims  the  right  to  be  restored  to  the  pos- 
session, of  which  he  had  been  deprived  under  the  levy  of 
the  attachments,  by  reason  of  being  the  agent  of  Thomas 
.Frank  and  Catharine  McNorton,  the  mortgagees  of  the 
property,  and  also  as  purchaser  thereof,  subject  to  such 
liens.  The  evidence,  however,  shows  (leaving  out  of  view 
now  the  question  of  fraud)  that  the  plaintiff  purchased  the 
property  of  Nicholas  subject  to  the  mortgages,  and  that 
he  assumed  their  payment.  Several  questions  are  made 
in  relation  to  the  evidence,  instructions  and  judgment, 
based  upon  the  right  of  the  plaintiff  to  replevin  the  prop- 
erty as  agent  of  the  mortgagees,  and  to  protect  their  rights. 

The  proof  shows  that  the  plaintiff  purchased  the  prop- 
erty and  took  possession  of  it  as  such  purchaser ;  and, 
having  brought  this  suit  in  his  own  name,  and  not  in  the 
name  of  his  principals,  he  is  not  in  a  position  to  assert  or 
protect  the  rights  of  the  mortgagees ;  and  hence,  there 
was  no  error  in  the  rulings  of  the  District  Court,  rejecting 
plaintiff's  claims  in  the  particulars  named,  upon  the 
theory  of  his  agency  of  the  mortgagees. 

It  is  proper,  however,  to  remark,  that  the  rights  of  the 
mortgagees  in  the  property  itself  or  the  proceeds  thereof, 
whether  represented  by  money  or  by  judgment,  against 
this  plaintiff  or  other  person,  are  not  prejudiced  by  this 
proceeding,  but  their  rights  are  still  preserved  to  them 
unaffected  by  this  action,  and  may  be  enforced  in  any 
manner  provided  by  law  or  equity. 

II.  The  plaintiff  purchased  the  property  in  controversy 
of  fin.  H.  Nicholas  on  the  17th  day  of  December,  1866, 
and  took  possession  thereof  on  that  day.     There  were 
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twenty-four  suits  commenced  against  said  Nicholas  by 
his  creditors,  in  all  of  which  writs  of  attachment  were 
issued.  The  writs  of  attachment  in  the  suits  by  the  fol- 
lowing named  creditors  were  issued  and  served  on  the 
19th  day  of  December,  1866,  to  wit :  John  W.  Griswold 
&  Co.,  H.  M.  Thompson  &  Co.,  Whitney  Bros.  &  Co., 
WTiite  Bros.,  Rosenfels  Bros.,  Chas.  V.  Whitten,  Simon 
&  Strauss,  John  V.  Farwell  &  Co.,  Chas*  Beardslee, 
Bros.  &  Co.,  Rineman,  Gimbel  &  Co.,  Kellogg  &  Co- 
ville,  and  Innis,  Converse  &  Co.  The  following  named 
creditors  obtained  their  writs  and  service  thereof  on  the 
20th  day  of  December,  1866,  to  wit :  Saunders,  Bro.  & 
Co.,  Dunlap  Bros.,  King,  Kellogg  &  Co.,  Downer  &  Co., 
Eisendrath  &  Co.,  and  G.  A.  Garretson.  These  are  the 
only  writs  served  prior  to  the  replevin  of  the  property  by 
the  plaintiff. 

AAer  the  replevin  of  the  property  and  its  delivery  to 
the  plaintiff,  the  following  creditors  obtained  writs  of 
attachment,  which  were  placed  in  the  hands  of  the  sheriff, 
the  defendant,  for  service,  to  wit :  George  &  Hall,  J.  E. 
Dixon  &  Sons,  Fargo,  Bill  &  Co.,  Whitteraore,  Carter  & 
Brown,  each  of  these  on  the  22d  day  of  December,  1866, 
and  Seymour  Stevenson  on  the  24th,  and  Wm.  E.  Bur- 
lock  &  Co.  on  the  26th  of  the  same  month. 

In  the  cases  of  Dixon  &  Sons  and  -Garretson  the  writs 
of  attachment  were  lost  before  the  trial  of  this  cause,  but 

%m l08t       their  existence  was  sufficiently  proved  to  en- 

a^chment:  title  the  parties  to  all  the  benefits  they  could 
derive  by  having  the  writs  themselves.  The 
sufficiency  of  the  writs  as  to  form  and  seal  might  well 
be  presumed  upon  the  proof  that  they  were  duly  issued 
by  the  proper  officer ;  at  least  such  proof  would  make  a 
prima  facie  case  as  to  their  sufficiency. 

Some  of  the  writs  issued  after  the  plaintiff  had  re- 
plevied the  property  (but  which  writs  it  is  not  shown), 
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were  levied  upon  the  same  property,  which  was  again 
replevied  by  the  plaintiff.  And  the  other  of  the  writs 
issued  after  the  first  replevin,  were  simply  indorsed  by 
the  sheriff,  the  defendant  herein,  as  levied  upon  the  same 
property ;  but  no  possession  thereof  was  taken  under  the 
last  named  writs  or  other  act  done  in  relation  to  them. 

After  the  jury  had  found  their  verdict  for  the  defend- 
ant, and  found  the  value  of  the  goods  replevied  to  be 

8> extent    $17,460,  the  District  Court  rendered  judg- 

S^tosf11161*  ment  against  the  plaintiff  and  his  sureties  in 
mm  **.  ^e  replevin  bond  for  the  whole  amount  (or 
nearly  so,  and  to  the  extent  of  the  value  of  the  goods  as 
found  by  the  jury)  of  all  the  attachment  creditors'  claims, 
including  the  claims  not  levied  at  the  time  of  the  re- 
plevin in  this  case  by  the  plaintiff.  In  this  ruling  and 
action  by  the  District  Court,  which  was  duly  excepted  to 
at  the  time,  there  was  error.  The  judgment  should  have 
been  only  for  the  amount  of  the  debts  and  costs  due  to 
the  creditors  whose  writs  of  attachment  were  served 
prior  to  the  replevin  in  this  case.  The  liability  of  the 
sureties  on  the  replevin  bond  could  not  be  increased  by 
the  action  of  other  creditors,  after  the  bond  was  executed 
and  the  writ  served,  without  the  consent  of  such  sureties. 

There  are  two  agreements  of  counsel  embraced  in  the 
record,  upon  which  the  District  Court  may  have  based 
4.  —  its  action  in  rendering  the  judgment  held 

character  of  ,  ®  , 

judgment  erroneous  as  above.  x>ut  those  agreements, 
when  fairly  construed,  do  not,  in  our  view,  affect  the 
legal  rights  of  the  parties  in  that  particular.  And  the 
defendant  can  only  recover  the  value  of  his  right  in 
the  property,  and  that  value  cannot  exceed  the  amount 
of  the  claims  for  which  he  held  the  property  when  re- 
plevied from  him.  Rev.  §  3562 ;  3  Parsons  on  Contracts, 
302-304,  and  notes  and  authorities.  There  was  no  error, 
certainly  not  to  plaintiff's  prejudice,  in  rendering  a  judg- 
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ment  for  money  or  the  return  of  the  property,  at  defend- 
ant's election.    Eev.  §  3563. 

III.  There  was  a  petition  for  intervention  filed  by  five 
of  the  creditors,  whose  attachments  were  issued  subse- 
quent to  the  replevin  by  the  plaintiff.  By  agreement  of 
counsel,  which  was  entered  of  record,  and  which  the  sub- 
sequent agreement  does  not  waive,  no  demurrer,  answer 
or  other  action  was  to  be  taken  thereon  until  after  the 
trial  of  the  main  issue.  No  action  whatever  was  taken 
thereafter  in  regard  to  such  petition  for  intervention,  and 
hence  no  question  in  relation  thereto  is  presented  for  our 
review. 

IV.  Certain  testimony  was  offered  by  defendant,  as  to 
conversations  by  plaintiff  after  this  suit  was  brought  with 
5.  bvidbnci:    ^e  witnesses  introduced,  as  to  the  opportunity 

k*™4*  for  buying  goods  largely  on  credit  and  then 

selling  out  to  a  friend,  and  by  such  sale  avoid  paying  for 
the  goods  and  thereby  make  money.  This  testimony  waa 
duly  objected  to,  and  the  objection  overruled,  and  such 
ruling  is  assigned  as  error.  In  view  of  the  great  latitude 
allowed  in  trying  questions  of  fraud,  and  the  peculiar  cir- 
cumstances of  this  case,  we  cannot  say  there  was  error  in 
admitting  the  testimony.  See  Deahus  v.  Temple  et  almJ 
41  Penn.  St.  234;  B.  cfe  OR.  R.  Co.  v.  Hoge,  34  id.; 
Holdrich  v.  Stem,  17  id.  31.  The  same  may  be  said  as 
to  the  testimony,  in  relation  to  the  plaintiff  selling  the 
goods  very  low,  the  disproportion  of  the  stock,  and  the 
illness  and  conduct  of  Nicholas. 

V.  Upon  the  questions  of  fact,  as  to  the  value  of  the 
goods,  and  as  to  the  fraud  in  the  sale  by  Nicholas  to 
«.  nbwtbial:  plaintiff,  there  was  much  conflict  in  the  testi- 

evidence.  mony ;  and,  although  we  would  have  been  quite 
as  well  satisfied  with  a  verdict  the  other  way,  upon  both 
these  questions,  yet,  since  the  questions  were  fairly  sub- 
mitted to  the  jury,  their  verdict,  in  such  cases  of  conflict, 
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of  the  merits  of  which  it  is  their  peculiar  province  to 
judge,  becomes  binding  upon  us. 

The  defendant's  counsel  have  filed  in  writing  an  offer 
to  remit  any  portion  of  the  money  judgment,  which  this 
7.  apfbalto  court  should  find  erroneous,  or  in  excess  of 
Cora??*  the  true  and  proper  amount.  A  judgment 
remittitnr'  will  therefore  be  entered  in  this  court  for  the 
amount  of  the  debts  and  costs  of  the  attachment  creditors, 
whose  writs  were  levied  prior  to  the  service  of  this 
replevin;  or  (at  defendant's  election)  the  cause  will  be 
remanded  to  the  District  Court  with  directions  to  enter 
such  judgment.  The  appellee  will  pay  the  costs  of  this 
appeal.  The  judgment  of  the  District  Court  will,  as  thus 
modified,  be 

Affirmed. 


Frans  v.  Young  et  al. 

1.  Fledge  and  sale  of  chattels:  joint  owtteh.  One  joint  owner  of  per- 
sonal property  cannot  seU  or  pledge  the  interest  of  his  co-owner, 
although  the  former  is  in  possession  of  the  chattel,  and  the  pur- 
chaser or  pledgee  has  no  knowledge  of  the  joint  ownership. 

2. bights  of  pledgee.  But  one  joint  owner  can,  at  his  pleasure, 

and  without  the  consent  of  the  other,  sell,  mortgage  or  pledge,  his 
own  interest  in  the  property.  In  case  of  sale,  the  purchaser  becomes 
a  joint  tenant  with  the  other  owner.  In  case  of  pledge,  the  pledgee 
has  the  same  right  to  possession,  as  against  the  other  owner,  that  his 
pledgor  had. 

8.  —  replevin.  In  such  case,  the  non-pledging  owner  cannot  main- 
tain replevin  against  the  pledgee ;  nor  can  the  owner  who  made  the 
pledge  join  with  the  other  joint  owner,  and  the  two,  by  virtue  of 
such  joinder,  maintain  the  action. 

Appeal  from  Washington  District  Court. 

Wednesday,  Mat  6. 

Replevin  :  rights  of  joint  tenants  of  personal  prop- 
erty.— This  is  an  action  of  replevin  for  a  mare,  brought 
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by  F.  F.  Frans  and  Henry  H.  Frans,  against  Charles 
Young  and  Alexander  Sewell.  The  petition  alleges,  that 
the  plaintiffs  are  the  absolute  owners  of  the  mare ;  that 
they  loaned  her  to  the  defendants,  who  refuse,  upon 
demand  made,  to  deliver  her  up,  etc.  The  answer  denies 
the  absolute  ownership  of  the  plaintiffs,  the  loaning,  the 
demand,  the  wrongful  detention,  etc.  A  jury  trial  re- 
sulted in  a  verdict  for  the  plaintiffs,  upon  which  judg- 
ment was  rendered.  Defendants  appeal,  and  the  errors 
they  assign,  relate  wholly  to  the  instructions  given  and 
refused. 

McJvmMn  dk  Henderson  for  the  appellants. 

Cited  Williams  on  Personal  Property,  ch.  2,  p.  882, 
and  authorities  referred  to  in  note ;  2  Kent's  Com.  350, 
351,  and  notes ;  Selden  v.  Hitchcock,  2  Cow.  166  ;  Coch- 
ran v.  Carrmgtony  25  Maine,  409 ;  Hyde  v.  Stone,  9  Cow. 
230 ;  Tyler  v.  Taylor>  8  Barb.  585  ;  Bradley  v.  Boynton, 
22  Maine,  287 ;  Dwvre  v.  Covmeyy  id.  347. 

No  appearance  for  the  appellees. 

Dillon,  Ch.  J.  —  On  the  trial  the  plaintiff's  general 
ownership  of  the  property  was  not,  so  far  as  we  can  learn 
i.  pledge  from  the  record,  contested.  The  main  point 
chattels:      of  controversy  seems  to  have  been,  whether 

joint  owner-  •*  .111 

^ip.  the  defendants  were  not  entitled  to  the  pos- 

session of  the  animal  by  reason  of  an  alleged  pledge 
thereof  to  them  by  one  of  the  plaintiffs. 

It  is  certified  in  the  bill  of  exceptions,  that  there  was 
evidence  "  tending  to  show  that  the  plaintiffs  were  joint 
owners  of  the  property  replevied,  and  that  one  of  the 
joint  owners,  viz.,  Henry  H.  Frans  (one  of  the  plaintiffs), 
had  pledged  the  same  to  the  defendants  to  secure  a  debt 
due  from  the  said  Henry  H.  to  the  defendants." 
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The  first  instruction  given  by  the  court  in  its  charge  is 
this :  "  If  Henry  H.  Frans  had  exclusive  possession  and 
control  of  the  mare,  and  defendants  had  no  knowledge 
that  F.  F.  Frans  had  any  interest  in  or  was  joint  owner 
of  the  mare,  then  a  pledge  of  the  mare,  accompanied 
with  a  delivery  of  possession  by  Henry  to  defendants 
would  be  valid,  although  F.  F.  Frans  might  not  have 
given  his  consent." 

The  fourth  instruction  in  the  court's  charge  was  in  this 
wise:  "If  defendants,  or  either  of  them,  knew  at  the 
time  of  the  pledge  that  F.  F.  Frans  was  a  part  owner  of 
the  property,  then  the  pledge  by  Henry  for  his  own  pri- 
vate debt  would  be  void  and  give  the  defendants  no  right 
therein." 

These  instructions  make  the  validity  of  a  pledge  by 
one  joint  owner  of  a  chattel  depend  upon  knowledge 
by  the  pledgee  of  the  existence  of  the  other  joint  owner. 
The  first  instruction  quoted  affirms,  that  if  the  pledgee 
had  no  knowledge  of  the  existence  of  the  other  joint 
owner,  the  pledge  would  be  valid  without  his  consent, 
though  pledged  for  the  individual  debt  of  the  part  owner 
making  the  pledge. 

The  converse  proposition  is  asserted  in  the  fourth 
instruction.  It  states,  that  if  the  defendants  "  knew  at 
the  time  of  the  pledge  that  F.  F.  Frans  was  a  part  owner 
of  the  property,  then  the  pledge  by  Henry  for  his  own 
private  debt,  would  be  void  and  give  the  defendants  no 
rights  therein." 

In  thus  making  the  validity  of  the  pledge  depend 
wholly  upon  the  knowledge  or  the  absence  of  knowledge 
on  the  part  of  the  pledgee  of  the  existence  of  another 
joint  owner,  the  court  erred. 

One  joint  owner  cannot,  as  such  and  by  virtue  of  that 
relation  merely,  sell  or  mortgage  or  pledge  the  interest 
of  the  other  joint  owner.  The  purchaser,  mortgagee  or 
Vol.  XXIV.— 48 
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pledgee,  though  ignorant  of  the  existence  of  another  part 
owner,  acquires  no  right  to  that  other  owner's  interest  in 
the  chattel.  This  is  upon  the  familiar  principle  in  the 
law  of  personal  property,  that  the  seller  can  confer  no 
greater  title  than  he  possesses. 

So,  on  the  other  hand,  one  joint  owner  can,  at  his 
pleasure  and  without  the  consent  of  the  other,  sell,  mort- 

% riKht8    gage  or  pledge  his  own  interest  in  the  chattel 

of  pledgee,      jf  ke  gejjg^  ^  pm^jjgg^  takes  his  place  and 

becomes  a  joint  tenant  with  the  other  owner.  So  does 
the  mortgagee,  when  his  title  becomes  perfected.  And 
the  pledgee's  rights  are  valid  to  the  extent  of  the  pledgor's 
interest  in  the  thing  pledged. 

Each  joint  tenant  has  an  equal  right  to  possession.  If 
one  has  the  actual,  peaceable  possession,  and  pledges  the 
property,  though  to  a  party  with  knowledge  of  the  state 
of  the  ownership,  such  pledge  is  not  void,  but  is  good  to 
the  extent  of  the  pledgor's  right ;  and  the  pledgee,  during 
the  existence  of  the  pledge,  has  the  same  right  to  pos- 
session as  against  the  other  owner  that  his  pledgor  would 
have  had,  but  no  other  or  greater  right. 

And  in  this  case  the  non-pledging  owner  cannot  re- 
cover in  replevin  from  the  pledgee,  nor  maintain  against 

8 him  an  action  in  any  case  where  he  could  not 

repieYin.        jf  ^  ac|.jon  jja(j  \>BQ1[i  against  the  part  owner 

who  made  the  pledge. 

A  pledge  by  one  joint  owner  being  valid  as  to  that 
owner's  interest,  he  cannot,  during  the  existence  of  the 
pledgor's  rights,  join  with  the  other  part  owner,  and  the 
two,  by  virtue  of  such  joinder,  maintain  replevin  against 
the  pledgee. 

In  full  support  of  these  views,  and  as  to  the  rights  of 
joint  tenants  against  each  other  and  third  persons,  see 
Russell  v.  Allen  (13  N.  Y.  173),  holding  that  one  tenant 
in  common  of  personal  property  cannot  maintain  replevin 
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against  the  bailee  of  the  other  joint  owner ;  •  also  Tripp 
v.  RUey,  15  Barb.  334;  Oviatt  v.  Sage,  7  Conn.  95; 
Putnam  v.  Wise,  1  Hill,  234 ;  Wilson  v.  Gibbs,  3  Johns. 
175;  Hyde  v.  Stone,  9  Cow.  230;  Nawlen  v.  Colt,  6 
Hill,  461 ;  Jfersereau  v.  Norton,  15  Johns.  179 ;  Goch  v. 
Keneda,  29  Barb.  120 ;  White  v.  Merton,  22  Verm.  15 ; 
Dain  v.  Cowing,  22  Maine,  347 ;  Gilbert  v.  Dichereon,  7 
Wend.  359,  449;  White  v.  toiom,  21  id.  72. 

For  the  error  above  referred  to,  the  judgment  must  be 
reversed.  ' 

It  is  not  necessary  to  notice  the  other  questions  made, 
except  to  say,  that,  if  the  plaintiffs  had  sued  as  partners, 
and  claimed  to  recover  as  such,  the  rules  of  law  applica- 
ble would  be  somewhat  different.  Thus,  a  partner  has 
an  implied  authority  to  sell,  mortgage  or  pledge  the  part- 
nership property  in  the  course  of  the  partnership  busi- 
ness. But  a  partner,  even,  cannot  mortgage  or  pledge 
the  firm  property  for  his  individual  debts,  without  the 
consent  of  his  copartner. 

This  observation  is  made  concerning  rights  and  powers 
of  partners,  becaufee  it  would  seem  that  there  was  some 
evidence  tending  to  show  that  the  property  in  question 
belonged  to  the  plaintiffs  as  partners. 

Kevereed. 


Foster  v.  Bigelow  et  al. 

Estoppel:  failure  to  assert  title.  Where  a  person  holding  title 
to  real  estate  withholds  his  deed  from  record,  and  fails  in  any 
other  manner  to  make  known  his  right  or  title,  hat  permits  his 
grantor  to  claim  the  ownership  of  the  land  and  to  sell  it  to  another, 
who  takes  possession  thereof,  under  claim  of  ownership  arising  from 
such  purchase,  and  erects  thereon  valuable  improvements,  with  the 
knowledge  and  without  any  objection  on  the  part  of  the  real  owner, 
the  latter  will,  in  equity,  be  estopped  from  afterward  setting  up  the 
title  which  he  has  so  long  concealed. 


I  94  879 
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Foster  ▼.  Bigelow. 
Appeal  from  Muscatine  District  Court. 

Wednesday,  Mat  6. 

This  action  was  brought  to  recover  the  possession  of  a 
town  lot  in  Moscow,  Muscatine  county,  the  plaintiff 
claiming  the  ownership  thereof  in  fee  simple.  The  de- 
fendant Bigelow,  in  his  answer  to  the  petition,  avers 
that  he  went  into  the  possession  of  the  property  under  a 
parol  contract  with  a  son  of  plaintiff,  Leonard  B.  Foster, 
who  claimed  to  be  the  owner,  and  exhibited  his  title  deed 
of  the  property  to  the  defendant,  with  the  privilege  of 
purchasing  it  within  a  certain  time  and  at  an  agreed 
price.  Within  the  time  fixed,  defendant  Bigelow  ac- 
cepted the  terms  of  the  contract  and  "paid  Leonard  B. 
Foster  a  part  of  the  purchase-money,  and  thereafter 
remained  in  possession  of  the  property,  claiming  the 
ownership  thereof  and  making  valuable  improvements 
thereon.  That,  within  the  time  fixed  by  the  contract,  he 
tendered  to  said  Leonard  B.  Foster  the  balance  of  the 
purchase-money  and  demanded  a  deed  for  the  property. 
The  money  was  not  accepted  nor  the  deed  executed. 
Leonard  B.  Foster  brought  an  action  against  defendant 
for  the  recovery  of  the  possession  of  the  lot ;  the  above 
stated  facts  were  set  up  as  an  equitable  defense,  and  upon 
the  final  hearing  a  decree  was  rendered  sustaining  the 
defendant's  title  to  the  lot,  the  defendant  having  paid 
into  court  the  balance  of  the  purchase-money.  It  is  also 
averred,  that  plaintiff  had  knowledge  of  the  contract  of 
purchase,  the  possession  of  defendant  under  claim  of  title, 
the  fact  of  his  making  valuable  improvements  and  the 
pendency  and  final  termination  of  said  action,  and  that 
he  permitted,  encouraged  and  connived,  at  the  claim  of 
ownership  made  by  his  son  to  said  property.  The  plaint- 
iff claimed  title  to  said  property  under  a  deed  from  his 
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said  son,  which  he  withheld  from  record  until  the  termi- 
nation of  said  suit. 

The  defendant  Bigelow  has  sold  the  property  to  his 
co-defendant  Gerard,  and  executed  a  title  bond  therefor. 
Defendant  Gerard,  in  his  answer,  claims  the  ownership 
of  the  property  under  the  title  bond,  and  avers  that  he  had 
no  notice  of  plaintiff's  interest  before  his  purchase. 

The  cause  was  transferred  to  the  chancery  docket,  and 
upon  a  trial,  a  decree  was  rendered,  dismissing  plaintiff's 
petition  and  confirming  defendant's  title  to  the  property. 
Plaintiff  appeals. 

Cloud  dk  BroomhaU  for  the  appellant. 

Cited,  Lyman  v.  Cestford,  15  Iowa,  232;  Wright  dk 
White  v.  Wheeler,  14  id.  13  ;  Johnson  v.  McOrew,  11  id. 
151 ;  CuCbertson  dk  Reno  v.  Lackey ',  13  id.  13 ;  Suiter  v. 
Turner,  10  id.  517 ;  Fifidd  v.  Gaston,  12  id.  219. 

Bichmcm  dk  Carskadden  for  the  appellee. 

If  any  person  by  his  conduct  or  gross  negligence,  en- 
courage or  influence  the  purchase  of  property,  when  he 
holds  title  thereto  himself,  it  will  operate  as  an  estoppel. 
1  Story's  Equity,  §  386.  And  again  :  if  a  person,  having 
a  conveyance  of  land,  keeps  it  secret  for  several  years, 
and  knowingly  suffers  third  persons  afterward  to  purchase 
the  premises  of  his  grantor,  who  remains  in  possession, 
and  is  the  reputed  owner,  and  to  expend  money  on  the 
land  without  notice  of  his  claim — he  will  not  be  permit- 
ted to  assert  his  legal  title  against  such  innocent  pur- 
chasers. Id.  §  389.  In  the  present  case  the  plaintiff 
concealed  his  title,  allowed  his  son  to  act  as  the  owner, 
and  suffered  the  defendant  to  be  deceived,  and  he  cannot 
now  assert  his  title.  Lucas  v/  Hart,  5  Iowa,  415,  and 
cases  there  cited ;  2  Sugden  on  Vendors,  1022  (margin) 
and  note  (1) ;  Oatling  v.  Rodman^  6  Ind.  289. 
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Beck,  J.  —  Without  a  statement  in  detail,  of  the  evi- 
dence, it  will  be  sufficient'to  state  our  conclusions  after  a 
EfTOFPEL.-  careful  examination  of  the  record.  They  are 
awert  title,  as  follows :  Bigelow's  contract  with  plaintiff's 
-  son  for  the  purchase  of  the  property  and  his  possession 
thereof,  under  that  contract,  are  satisfactorily  established 
by  the  evidence. 

The  plaintiff,  for  more  than  seven  years  after  the%  exe- 
cution of  the  deed  to  him  by  his  son,  under  which  he 
.  claims  title  to  the  property,  failed  to  assert  that  title  and 
withheld  his  deed  from  record.  During  this  time  the  lot 
•  *  was  in  the  possession  of  his  son  and  the  defendants,  all 
claiming  ownership,  and  valuable  improvements  were 
made  upon  it  by  Bigelow  ;  and  a  suit  was  prosecuted  by 
the  son  claiming  title  in  himself,  against  Bigelow,  for  the 
property.  No  explanation  is  given  by  plaintiff  of  his 
long  eilence  as  to  his  title.  Considering  all  of  the  evi- 
dence together  we  are  brought  to  the  conclusion,  that  the 
plaintiff  had  knowledge  of  the  possession  of  Bigelow  and 
the  improvements  made  by  him  under  a  claim  of  title, 
and  of  the  pendency  of  the  action  against  him  by  the  son. 

Plaintiff's  silence  as  to  his  title,  his  acquiescence  in  the 
possession  of  the  defendants  and  his  passive  permission  of 
the  improvements,  will,  in  equity,  estop  him  from  setting 
up  the  title  he  has  so  long  failed  to  assert,  if,  indeed,  he 
has  not  purposely  concealed  it.  Lucas  v.  Hart,  5  Iowa, 
415;  1  Story's  Eq.  Jur.  §§  385,  389.  . 

The  decree  of  the  District  Court  is 

Affirmed. 


MoCobmiok  v,  Grundt  Cotott. 

1.  Oounty  warrant:  assignment  to  bearer:  evidence.  Where,  in 
an  action  by  M.  upon  a  county  warrant,  the  petition  set  out  a  copy 
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of  a  warrant  purporting  to  have  been  issued  to  B.  or  order,  and  by 
him  assigned  to  S.  or  bearer,  it  was  field, 

1.  That  the  testimony  of  a  witness  that  he  wrote  such  copy 
from,  and  that  it  was  a  correct  copy  of,  the  original  warrant, 
which  had  been  since  lost,  constituted  a  sufficient  basis  for  the 
admission  of  the  copy  in  evidence.  ^^^%  -^  v 

2.  That  the  assignment  to  S.  or  bearer,  and  the  possession  okm     *^  - 
instrument  by  "M.,  were  sufficient  to  enable  him  to  tnaintaimrtfe.p-  '<»  V  <4 

2. injunction.  Where  it  appeared  in  such  case,  that,  inraJpjJ-^.    o  ^-^  ( 

ceeding  by  certain  tax  payers  against  the  county  judge  anty  ti$as-  **  y*'lW*£  ' 
urer  and  said  B.,  the  treasurer  was  enjoined  from  paying  any  piZtifejtf  O  <  ^  ^  ,7 
warrants  issued  to  B.,  the  county  judge  from  issuing,  and  B.Xcpin  ""  "Jz  ,f[  /J 
receiving  others,  it  was  held,  that  an  answer  by  the  plaintiff,  to  an 
interrogatory  propounded  by  defendant  in  his  answer  (Rev.  g  2985), 
as  to  when  and  of  whom  plaintiff  purchased  the  warrant,  that  he 
purchased  it  after  the  injunction,  but  of  S.,  who  purchased  it  before, 
established  a  prima  facie  case  that  the  warrant  was  issued  to  and 
assigned  by  B.  before  the  injunction  proceeding. 

8.  Judgment :  res  adjttdicata.  Where  the  service  of  notice  upon  one 
of  the  defendants  in  an  action  is  held  insufficient,  and  he  is  not 
again  brought  in,  the  judgment  rendered  in  the  action  cannot  be 
pleaded  against  him  as  res  adjwdicata  of  the  subject-matter,  in  a 
subsequent  suit. 

Appeal  from  Johnson  District  Court. 
Thubsday,  May  7. 

This  suit  is  brought  upon  a  county  warrant  payable  to 
Sandford  Baldwin  or  order,  and  assigned  by  the  payee  to 
E.  T.  Seymour  or  hearer,  and  it  is  so  set  out  in  the  peti- 
tion. Verdict  and  judgment  for  plaintiff.  Defendant 
appeals.  The  other  facts,  necessary  to  a  proper  under- 
standing of  the  case,  are  stated  in  tjie  opirfion. 

J.  £>.  Templin  db  Son  and  E.  W.  Eastman  for  the 
appellant. 

Fairatt  dk  Boal  for  the  appellee. 
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Beck,  J.  —  I.  At  the  trial,  plaintiff  introduced  a  wit- 
ness who  testified,  that  the  instrument  sued  on  had  been 
1.  county  in  his  possession,  that  he  copied  it  correctly 
assignment     into  the  petition,  that  it  had  since  been  lost, 

to  bearer:  111  .       1 

evidence.  and  that  the  copy  in  the  petition  was  a  cor- 
rect one,  etc.  Thereupon  plaintiff  offered  in  evidence 
the  said  copy.  The  bill  of  exceptions  makes  no  refer- 
ence to  any  evidence  in  regard  to  the  copy  of  the 
assignment.  Defendant  objected  to  the  introduction  in 
evidence  of  the  copy  of  the  warrant,  in  the  following 
language:  "First,  because  the  proof  was  insufficient  to 
admit  said  evidence.  Second,  because  said  order  never 
was  legally  assigned  or  transferred  to  plaintiff,  and  he 
was  not  the  legal  holder  or  owner  thereof,  and  could  not 
sue  thereon,  and  the  proof  is  not  sufficient  to  admit  said 
order  in  evidence." 

The  court  overruled  the  objections  and  permitted  the 
copy  to  be  introduced  in  evidence.  This  ruling  is  as- 
signed as  the  first  error. 

The  construction  which  a  majority  of  the  court  give  to 
the  language  of  defendant's  objection  to  the  introduction 
of  the  note  in  evidence  is  to  the  effect  that  it  simply  ob- 
jects to  the  evidence,  first,  because  the  proof  of  the  loss 
of  the  instrument  was  not  sufficient;  second,  that  the 
indorsement,  as  set  out  in  the  petition,  is  not  such  a  legal 
assignment  as  transferred  the  ownership  thereof  and  right 
to  sue  thereon  to  the  plaintiff.  This  view  being  con- 
ceded, we  are  agreed  that  the  copy  of  the  instrument 
was  properly  admitted  in  evidence.  The  proof  of  the 
loss  of  the  original  was  sufficient,  and  the  assignment,  as 
shown  in  the  petition,  to  Seymour  or  bearer,  and  the 
possession  of  the  instrument  by  plaintiff,  give  him  a  right 
of  action  in  his  own  name.  No  objection  having  been 
made  in  the  court  below  to  the  introduction  of  the  instru- 
ment in  evidence,  because  the  correctness  of  the  copy 
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of  the  assignment  was  not  proven,  it  cannot  be  urged 
here. 

II.  The  defendant  sets  out  in  the  answer  the  further 
defense,  that,  on  the  9th  day  of  December,  1857,  certain 

% tax  payers  of  Grundy  county  commenced  a 

injunction,  proceeeding  in  the  District  Court  against  the 
county  judge  and  the  treasurer  to  enjoin  the  issue  of  other 
warrants,  and  the  payment  thereof,  upon  a  certain  contract 
to  build  a  court  house,  entered  into  by  the  county  judge 
with  Sandford  Baldwin,  as  well  as  to  restrain  the  payment 
of  certain  warrants,  this  one  among  the  number,  issued 
upon  said  contract.  Sandford  Baldwin  was  made  a  party 
to  this  proceeding.  The  grounds  of  the  prayer  for  the 
injunction  were  the  illegal  and  fraudulent  acts  of  the 
county  judge  and  said  Baldwin  in  entering  into  said  con- 
tract, etc.,  which  it  is  not  important  for  our  purposes  to 
more  fully  state.  A  preliminary  injunction  was  allowed 
upon  the  petition,  and  on  the  27th  day  of  May,  1858, 
upon  final  hearing,  a  decree  was  rendered  making  per- 
petual the  injunction  restraining  said  county  treasurer 
from  paying  said  warrants,  and  said  county  judge  from 
issuing  others,  and  Baldwin  from  receiving  the  same,  and 
declaring  said  warrants  issued  by  the  county  judge  null 
and  void.  Defendant,  in  the  answer  in  this  case,  pro- 
pounded certain  interrogatories  to  plaintiff,  among  others, 
requiring  him  to  answer  when  and  of  whom  he  purchased 
and  received  the  warrant,  etc.  He  responds  by  stating, 
that  he  purchased  it  in  March,  1864,  of  E.  T.  Seymour, 
who  had  taken  it  on  the  7th  of  February,  1857,  in  pay- 
ment for  an  iron  safe  sold  to  the  county  and  used  for 
county  purposes.  The  defendant  offered  ia  evidence  the 
record  of  the  proceedings  and  decree  in  said  injunction 
suit.  Upon  which  plaintiff  moved  to  exclude  the  same, 
unless  it  was  shown  that  Baldwin  or  some  of  the  defend- 
ants therein,  at  the  time  of  the  commencement  of  the  suit, 
Vou  XXIV\-4ft 
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had  the  warrant  in  possession.  The  motion  was  sustained 
and  the  evidence  excluded,  to  which  defendant  excepted, 
and  assigns  the  ruling  as  the  second  ground  of  error. 
The  rights  and  interests  of  no  one,  as  a  general  rule,  can  be 
precluded  by  the  proceeding  of  a  court  unless  he  be  a  party 
thereto.  Without  determining  whether,  in  the  absence 
of  proof,  the  warrant  would,  or  would  not,  be  presumed  to 
have  been  in  the  hands  of  Baldwin  at  the  commencement 

.  .of  the  injunction  suit,  we  are  of  the  opinion,  that,  under 
the  pleadings  and  in  view  of  the  condition  of  the  proof,  as 
exhibited  by  the  record,  the  court  did  not  err  in  refusing 
to  admit  the  record  in  evidence  without  the  proof  re- 

*  qttire3.  It  would  seem  that,  prima  facie  at  least,  the 
fact  was  established  that  Baldwin  did  not  have  the  war- 
rant in  possession  when  the  suit  was  commenced,  by  the 
.  •  evidence  of  plaintiff  as  contained  in  his  answers  to  the 
interrogatories  propounded  to  him  by  defendant,  which 
were  on  file  for  the  use  of  either  party  as  evidence.  They 
were  evidence  for  the  plaintiff,  and  it  is  to  be  presumed 
they  were  used  for  that  purpose.  It  appearing  then  to 
the  court,  prima  facie  at  least,  that  the  warrant  was  not 
in  the  hands  of  Baldwin  or  any  defendant  when  the 
injunction  suit  was  commenced,  the  validity  of  the  instru- 
ment was  not  affected  by  the  decree  and  proceedings, 
and  they  were  incompetent  evidence  and  properly  ex- 
cluded. 

III.  The  defendant  alleged  in  the  answer  that  the 
questions  in  this  case  had  been  duly  adjudicated  in  a 
s.  juwhowt:  certain  suit  in  the  District  Court  of  Johnson 
m  adjudicata.  qq^^j  Up0n  this  identical  warrant,  wherein 
one  Sidney  Griffin  was  plaintiff,  and  E.  T.  Seymour  and 
Grundy  county  were  defendants.  But  it  appears,  that,  in 
said  suit,  Seymour  was  sued  as  guarantor  on  the  warrant, 
Grundy  county  as  primarily  liable  on  the  paper,  being 
joined  as  a  defendant,  and  during  the  course  of  the  pro- 
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ceedings  the  service  of  the  notice  was  quashed  and  the 
county  was  not  again  brought  into  court.  There  was  no 
adjudication  of  the  question  as  to  defendant's  liability 
upon  the  instrument,  and  the  proceeding  is  therefore  no 
bar  to  this  action. 

The  foregoing  are  the  only  objections  made  to  the 
record.  We  are  unable  to  sustain  them.  The  judgment 
of  the  District  Court  is  therefore 
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Bona  &  Babbktt  v.  Yraomrr.        V  .  ^  .  __  .  _.,..    jf 

\Ii3BA3w 

1.  Bale  of  ohattelfl:  executory  agreement.  In  an  action  for  damitger  -.^^^ 
for  the  breach  of  an  executory  agreement  to  sell  and  deliver  certain 
cattle,  the  court  in  its  finding  of  facts  stated,  that  there  was  a  sale, 
but  the  judgment  given  was  for  the  damages  growing  out  of  the 
breach  of  the  executory  agreement :  held,  that  the  statement  in  the 
finding  that  there  was  a  sale,  instead  of  an  executory  agreement  to 
sell  and  deliver,  was  not  sufficient  to  justify  a  reversal  of  the 
judgment. 

2. tender  of  PRICE.  It  was  further  KM,  that  the  plaintiff  might 

recover  in  such  case  without  first  having  tendered  the  price  of  the 
cattle,  if  it  was  shown  that  the  defendant  had  sold  them  to  another. 

8.  — —  conditional  AGREEMENT.  If  the  agreement  in  such  case  was 
to  sell  upon  the  condition  that  the  whole  number  of  cattle  should 
be  found  for  delivery  by  the  time  agreed  upon,  that  they  were  not 
all  found  at  that  time  would  be  no  defense  in  a  case  where  de- 
fendant purposely  made  no  effort  to  find  them. 

4. consideration.  An  agreement  to  sell  and  deliver  personal 

property  finds  a  sufficient  consideration  in  the  promise  of  the  other 
party  to  receive  and  pay  for  it. 

6.  Measure  of  damages:  sale  op  chattels.  The  rule  recognised  that 
the  measure  of  damages  for  the  breach  of  a  contract  for  the  sale 
and  delivery  of  personal  property,  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  and  place  fixed  for 
dettvery* 
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Appeal  from  Watihvngton  District  Court 

FINDINGS  OF  FACT :     8 ALE  OF  CHATTELS  !    TENDER I    OON- 

uderation:  hbasubib  of  damages. — Action  to  recover 
damages  for  the  neglect  and  refusal  of  the  defendant  to 
deliver,  pursuant  to  an  alleged  contract,  twenty-two  head 
of  cattle.  No  question  is  made  upon  the  pleadings.  The 
answer  puts  the  plaintiffs  upon  proof  of  their  case.  The 
cause  was  tried  to  the  court,  which  found  the  facts  as 
follows : 

"That,  about  the  last  of  May,  1866,  plaintiffs  and 
defendant  were  residing  in  the  town  of  Washington, 
Iowa.  Plaintiffs  were  engaged  in  business  and  shipping 
cattle,  and  defendant  was  the  owner  of  twenty-two  head 
of  steers. 

"That  plaintiff  Boies  called  on  defendant  at  his  house 
to  buy  his  cattle,  which,  at  the  time,  ran  at  large  about 
defendant's,  and  in  the  vicinity  of  the  town,  except  two 
which  were  missing,  but  defendant  supposed  they  could 
readily  be  found.  Defendant  represented  to  plaintiff  that 
they  were  not  as  good  as  those  he  saw,  and  that  he  would 
not  sell  a  part  without  the  whole ;  he  would  not  divide 
his  drove. 

"  It  was  finally  agreed  that  plaintiff  could  have  the 
cattle  at  $50  per  head  for  the  twenty-two  head. 

"Up  to  this  time  nothing  had  been  said  as  to  the  time 
and  place  of  delivery,  but  defendant  knew  that  plaintifi  ' 
shipped  from  Washington,  and  the  cattle,  except  the  two, 
were  in  and  about  the  town. 

"As  Boies  was  about  leaving  he  told  defendant  he 
wanted  to  ship  the  cattle  on  the  next  Monday  or  Wed- 
nesday. This  bargaining  was  on  Thursday.  Defendant 
•aid  they  would  try  and  have  them  up,  that  they  were 
running  out,  these  two  of  them  gone,  and  it  would  be 
some  trouble  to  get  them  together.    Boies  said  he  would 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  389 

Boies  &  Barrett  t.  Vincent. 

send  a  hand  to  assist,  defendant  replied  '  All  right.'  At 
this  time  both  parties  supposed  they  could  be  got  together 
by  Monday  or  Wednesday.  No  part  of  the  price  was 
then  paid  and  none  of  the  cattle  delivered,  bat  the  con- 
tract as  here  given  was  proved  by  the  testimony  of  the 
defendant. 

"  On  the  next  Monday,  Boies  and  a  hand  and  defendant 
and  another  went  out  to  hunt  up  the  cattle,  and  found 
twenty  head.  Boies  wanted  to  take  these  then  and  pay  for 
them,  and  take  the  others  and  pay  for  them  when  found. 
Defendant  refused  to  do  so,  said  they  must  all  go  to- 
gether, if  he  could  get  them  together  plaintiff  could  have* 
them.  At  this  time  cattle  were  rising  on  the  market, 
and  plaintiffs  were  anxious  to  get  them.  Defendant 
seemed  willing  to  let  them  go  if  he  could  get  them  all 
together.  But  after  Monday  he  made  but  little  effort  to 
get  them  together.  The  market  still  improved.  Plaintiffs 
claimed  the  cattle.  Defendant  did  not  positively  refuse 
to  let  them  have  them,  but  concluded  he  was  not  to 
deliver  them  until  they  were  all  got  together. 

"And  thus  matters  stood  until  about  the  last  of  June, 
when  defendant  sold  twenty-one  head  of  the  cattle  to 
one  McCoy,  for  a  higher  price  than  he  was  to  get  of 
plaintiffs.  At  the  time  of  his  sale  to  McCoy  he  hesitated 
about  selling  them,  and  stated  that  he  had  sold  to  plaint- 
ifife  provided  he  could  find  the  twenty-two  head.  And 
he  supposed  if  he  went  ahead  and  h  anted  up  the  twenty- 
two  head  and  got  them  all  together  plaintiffs  would  claim 
them. 

"  At  the  time  of  the  sale  to  McCoy,  the  twenty-one  head 
sold  to  him  were  of  the  value  of  $1,300,  the  missing  steer 
not  sold  to  McCoy  was  of  the  value  of  $50. 

"Upon  these  facts  the  court  renders  the  following  con-  # 
elusions  of  law : 
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"  That  defendant  did  sell  said  cattle  to  plaintiff,  and  the 
contract  proved  by  defendant  is  binding  upon  him.  That 
plaintiffs'  measure  of  damages  is  the  difference  between 
what  they  contracted  to  pay  for  the  cattle  and  what  they 
were  worth  at  the  time  defendant  sold  them  to  McCoy. 

"Judgment  is  therefore  rendered  in  favor  of  plain  tiflk 
for  $250  and  costs  of  suit. 

"  To  which  conclusions  of  law,  and  action  of  the  court, 
defendant  at  the  time  excepted,  and  this  bill  of  excep- 
tions is  signed,  and  made  part  of  the  record  in  this  case." 

The  evidence  is  not  contained  in  the  record.  Defend- 
ant appeals.  The  errors  assigned  are  referred  to  in  the 
opinion. 

H.  &  TF.  Scojield  for  the  appellent. 

1.  The  contract  was  not  a  sale,  but  an  agreement  to 
sell.  The  cattle  were  running  at  large — they  had  to  be 
gathered.  Part  of  them  were  missing — these  had  to  be 
found.  Something  remained  to  be  done  before  the  prop- 
erty passed  to  the  purchaser.  Courtirigkt  v.  Leonard,  11 
Iowa,  32 ;  Rosenthal  v.  Riley,  id.  541 ;  Mohn  v.  Stoner, 
14  id.  117;  McCoy  v.  Julien,  15  id.  376;  McDonald  v. 
Hewett,  15  Johns.  349 ;  Joyce  v.  Adams,  4  Seld.  291 ; 
Shields  v.  Pettee,  4  Conn.  122;  Russell  v.  Nicoll,  3 
Wend.  109;  5  Duer,  336-474;  4  Barb.  564;  11  id.  263; 

Ward  v.  Shaw,  7  Wend.  406 ;  Boyd  v.  Si/kin,  2  Comst. 
326,  327. 

2.  The  contract  being  executory,  before  plaintiff  could 
recover,  he  should  prove  a  tender  of  the  price.  Mohn  v. 
Stoner,  14  Iowa,  117 ;  Williams  v.  Healey,  3  Denio,  363 ; 
Oozley  v.  Price,  16  Johns.  267 ;  Dunham  v.  Pettee,  4 
Seld.  508 ;  Lester  v.  Jewett,  1  Kern.  453 ;  Oreer  v.  Rey- 
nolds, 2  Johns.  207;  2  Kent's  Com.  496. 

*   8.  Proof  of  readiness  to  pay,  on  part  of  plaintiff,  was 
not  enough.    He  should  have  tendered  to  defendant  the 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1808.  391 

Boies  &  Barrett  ▼.  Vincent. 

price.   Cassady  v.  Bosler,  11  Iowa,  242,  and  authorities 
cited ;  Lester  v.  Jewell,  1  Kern.  453. 

4.  Being  unable  to  comply  with  the  condition  at  the 
time  fixed  for  delivery,  defendant  had  the  right  to  treat 
the  contract  as  ended.  1  Parsons  on  Contracts,  435,  437- 
441 ;  Shields  v.  Pettee,  4  Conn.  122 ;  Russell  v.  NicoU,  3 
Wend.  112. 

5.  Plaintiff  failing  and  declining  to  pay  for  all  the 
cattle  pnrchased  or  agreed  to  be  purchased,  defendant 
could  properly  and  reasonably  treat  the  contract  as  ended 
and  resell.  1  Parsons  on  Contracts,  444;  23  Verm.  114; 
1  Salk.  113. 

6.  Plaintiff  could  not  require,  upon  demand,  a  part  of 
the  cattle  by  offering  to  pay  for  them,  and  the  balance 
when  found.  Such  was  not  the  contract  found  by  the 
court.  Plaintiff  should  have  performed  his  part  of  the 
contract  fully  before  demanding  or  seeking  to  require 
performance  on  the  part  of  defendant.  1  "Wait  on  Law 
and  Practice,  597 ;  Dwnur  v.  Thompson,  2  Hill,  137 ; 
8.  C.y  6  id.  208 ;  5  Wend.  253 ;  3  id.  112 ;  1  Parsons  on 
Contracts,  437. 

Lewis  dk  Bennett  for  the  appellee. 

[No  brief  found  on  Reporter's  file.] 

Dillon,  Ch.  J. — I.  We  have  felt  somewhat  embar- 
rassed in  this  case,  in  consequence  of  the  peculiar  charao- 
l  sals  of  ter  of  the  findings  of  fact  by  the  District 
J5£225J:  Court.  In  material  respects,  the  findings  are 
•gwemeBt*  not  specific  and  definite.  Thus,  it  is  not  found, 
in  terms,  at  least,  that  a  definite  time  was  stipulated 
for  the  delivery.  So  it  is  not  distinctly  found  when  the 
breach  first  occurred.    It  is  stated,  that  defendant  "  said  " 
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certain  things,  that  "  he  deemed  willing  to  let  the  cattle 
go,"  etc,  "  did  not  positively  refuse  to  let  plaintiffe  have 
the  cattle,9'  etc.  These  are  not  the  findings  of  ultimate 
facts,  such  as  the  statute  contemplates. 

With  this  allusion  to  the  character  of  the  findings  of 
facts  by  the  court,  we  proceed  to  notice  the  several  errors 
urged  by  the  appellant 

I.  It  is  claimed,  that  "  the  court  erred  in  finding  there 
was  a  sale,  when  in  fact  there  was  only  an  executory 
agreement  to  sell." 

Answer.  If  it  be  conceded,  that  the  court  found  or 
meant  to  find  that  there  was  an  executed  sale  by  which 
the  title  to  the  cattle  passed,  and  not  simply  a  contract 
to  sell,  this  will  not  justify  a  reversal,  for  the  petition  is 
sufficient  to  authorize  a  recovery  of  damages  for  a  breach 
of  an  executory  agreement  to  sell  and  deliver.  Such 
was  evidently  the  purpose  of  the  petition,  and  damages 
for  the  breach  of  such  an  agreement  is  what  was  given 
by  the  judgment  of  the  court. 

II.  "  The  court  erred, "  it  is  claimed,  "  in  finding  for 
% fcjrie,   the  plaintiff  when  there  was  no  tender  of  the 

ofprlce.  price» 

Answer.  The  subsequent  sale  of  the  cattle  to  another 
being  shown,  the  plaintiff  in  an  action  for  damages  would 
not  be  obliged  to  tender  the  price  of  the  cattle  as  a  con- 
dition precedent  to  the  recovery  of  such  damages.  Wil- 
son v.  Little^  2  Comst.  443,  449 ;  Collins  v.  Vandsver,  1 
Iowa,  573. 

III.  It  is  urged  that  "  the  court  erred  in  finding  for 
the  plaintiff,  when  the  contract  proven  was  a  conditional 
s.  —  sale  or  an  agreement  to  sell  upon  condition 

conditional        -  ,   °        „.  ,     M        ,,  *        , 

•grtemtnt.  the  entire  drove  of  twenty-two  head  was  found 
for  delivery  by  the  time  agreed  upon,  and  the  cattle  were 
not  so  found — the  condition  thereby  defeating  the  agree- 
ment" 
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Answer.  The  court  has  not  found,  as  a  distinct  and 
ultimate  fact,  that  the  agreement  was  to  sell  upon  the 
condition  that  the  entire  twenty-two  head  should  be  found 
for  delivery  by  the  time  agreed  upon.  What  "  contract 
was  proven"  other  than  that  contained  in  the  court's  find- 
ing of  facts,  we  do  not  know.  The  court  did  not  find 
that  unless  the  twenty -.two  head  were  found  by  a  certain 
time,  the  defendant  was  under  no  obligation  to  deliver 
any.  It  is  true,  certain  statements  are  made,  from  which 
it  might  be  inferred  that  plaintiff  was  to  have  all,  and 
that  defendant  would  not  sell  part  without  the  whole.  It 
was  the  defendant's  duty  to  have  made  diligent  efforts  to 
find  them  all — a  duty  which  the  facts  found  by  the  court 
show  the  defendant  did  not  perform  and  did  not  want  to. 
^He  could  not  shut  his  eyes  and  fold  his  arms,  and  yet 
claim  that  he  had  in  good  faith  lived  up  to  the  contract 
which  he  admits  he  made. 

IY.  It  is  next  said  that  "  there  was  no  consideration  to 
support  the  agreement."    Ansioer.  Under  the  Revision, 

t the  agreement  was  taken  out  of  the  statute 

consideration.  0f  fonds  by  the  testimony  of  the  defendant. 
Assuming  it  to  be  established,  there  was  a  sufficient  con- 
sideration to  support  it.  Defendant's  promise  to  sell  and 
deliver  the  cattle  has  a  sufficient  consideration  in  the 
plaintiffe  promise  to  buy  and  pay  for  them. 

V.  It  is  argued  that  "the  court  erred  in  the  measure 

of  damages."    Answer.  We  admit  the  rule  to  be  as  con- 

LMsABUBior  tended  for  by  the  appellant,  that  ordinarily 

JjjJ£^M:       the  measure  of  damages,  in  cases  like  the 

•fr**1*        present,  is  the  difference  between  the  contract 

price  and  the  market  value  at  the  time  and  place  fixed  for 

the  delivery.    The  reason  for  the  rule  obviously  is,  that 

if  the  property  is  not  delivered  by  the  stipulated  time  the 

other  party  need  wait  no  longer,  is  not  bound  afterward 

to  receive  it,  has  the  money  which  he  was  to  pay  for  it  in 

Vol.  XXIV.— 60 
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"his  pocket,  and  with  this  and  the  advance  in  the  price 
(which  advance  he  is  entitled  to  recover)  the  law  supposes 
vhe  can  go  into  the  market  at  once  and  purchase  the  article 
or  commodity,  and  thereby  be  made  whole. 

•From  the  facts  reported  by  the  court,  we  are  unable  to 
say-that  it  erred  in  not  applying  this  rule  to  the  present 
case. 

The  court  does  not  find  that  the  contract  was  broken 
by  the  defendant  at  any  definite  day.  The  court  does 
not  find,  that,  on  Wednesday  or  any  other  period  prior  to 
the  sale  to  McCoy,  the  defendant  distinctly  notified  plaint- 
iffs that  he  would  not  perform,  or  would  be  unable  to 
comply  wih  his  contract.  For  aught  that  appears,  the 
plaintiffs  were  justified  for  the  month  in  holding  the  pur- 
chase-money in  their  hands  in  the  reasonable  expectation 
that  they  would  obtain  the  cattle. 

Affirmed. 


jf*  *g*!  Mitchell  v.  Moore  and  Moobe. 


131  5091  1.  Pleading:  sworn  answer,  A  sworn  answer  does  not  make  other  or 
greater  proof  necessary  than  if  the  answer  was  not  verified.  Rev. 
§  2915;  Shepard  v.  Fvrd,  10  Iowa,  002. 

2.  Contract:  land  exchange:  false  representations.  Where  ma- 
terial representations  relative  to  the  quality  of  land  are  false,  and  so 
known  to  be  by  the  party  making  them,  this  amounts  to  fraud,  for 
which  a  rescission  of  the  contract  for  the  exchange  of  lands  in  the 
negotiation  of  which  the  representations  were  made,  will  be  re- 
scinded and  a  reconveyance  ordered.  Holmes  v.  Clark,  10  Iowa, 
428. 

8. rescission.  A  return  of  the  deed  in  such  case  by  the  party 

seeking  the  rescission,  would  not  be  sufficient  to  direst  himself  ot 
the  title  conveyed  to  him ;  but  if  it  appears  that  before  suit  he  ex- 
pressed his  willingness  to  restore  to  defendant  all  he  had  receired 
from  him  in  the  exchange,  upon  defendant  reconveying  the  land 
received  from  him,  which  defendant  refused,  it  is  sufficient. 
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Appeal  from  Washington  District 

Thusbday,  Mat  7.         ft 

Suit  in  equity  to  set  aside  a  contract  for 
lands  and  to  cancel  deeds  executed  pursuant 
The  plaintiff  was  the  owner  of  lot  4,  block  24, : 
ington,  Iowa ;  and  the  defendants  were  owners  (the  legal 
title  being  in  the  wife,  Annette  Moore),  of  the  E.  i  of  S. 
E.  i  of  Sec.  9,  T.  72,  R.  29  W.,  and  N.  E.  i  of  S.  E.  i 
of  Sec.  32,  T.  73,  R.  29  W.,  in  Union  county,  Iowa. 
The  exchange  was  made  in  July,  1865,  the  plaintiff 
giving  his  house  and  lot  for  the  defendants'  lands  and 
$200 ;  the  deeds  were  made  and  money  paid  at  the  time 
of  the  exchange.  The  defendant  T.  B.  MoOre  had  then 
recently  returned  from  a  visit  to  and  examination  of  the 
lands,  and  the  plaintiff  relied  wholly  upon  the  said  de- 
fendant's representations  as  to  the  location  and  quality 
of  the  lands.  The  trade  is  now  sought  to  be  canceled 
because  those  representations  were  false.  The  District 
Court  canceled  the  trade  and  ordered  reconveyances 
made.    The  defendants  appeal. 

Lewis  dk  Bennett  for  the  appellants. 

Patterson  dk  Rhinehart  for  the  appellee. 

Cole,  J. — Tho  plaintiff  exchanged  his  house  and  lot 
in  Washington,  with  defendants,  for  their  land  in  Union 
county.  The  defendant  T.  B.  Moore  had  actual  knowl- 
edge of  the  location  and  quality  of  the  lands,  having  then 
recently  been  upon  and  examined  them.  The  plaintiff 
was  induced  by  defendant  to  make  the  exchange,  relying 
upon  his  representations  as  to  the  situation,  quality  and 
value  of  the  lands.  The  plaintiff  had  no  knowledge 
whatever  as  to  them.     Shortly  after  the  trade,  the  plaint- 
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iff  took  a  wagon  load  of  his  household  goods  and  went 
from  "Washington,  Iowa,  to  the  lands  in  Union  county, 
with  the  vietf  of  settling  upon  and  improving  the  same ; 
bnt  finding  them  so  materially  different  from  and  infe- 
rior to  the  representations  by  defendant  as  to  them,  he 
returned  to  Washington  and  demanded  a  cancellation  of 
the  trade,  and  offered  to  surrender  the  deed  and  title  re- 
ceived by  him.  The  defendant  refused,  and  this  suit 
was  brought. 

The  plaintiff,  his  wife  and  two  sons,  testify  as  to  the 
representations  by  defendant  upon  which  the  trade  was 
1.  plbasow:    made.    The  defendant  does  not  by  his  testi- 

•worn  ,.         i 

•Mirer.  mony  or  any  other  proof,  contradict  these; 
but  his  counsel  rely  upon  his  sworn  answer,  and  which 
they  claim  lias  not  been  overcome  by  the  testimony  on 
the  part  of  plaintiff.  Such  sworn  answer  does  not  make 
ofther  or  greater  proof  necessary  than  if  the  answer  was 
not  verified.  Kev.  §  2915;  Shepcvrd  v.  Ford,  10  Iowa, 
502. 

That  the  representations  were  materially  false,  cannot, 
•.cownuor:    under   the   testimony,   be   seriously   contro- 

change:  mm  verted.     Being  false  within  the  knowledge 

tiom.  of  the  party  making  them,  it  amounts  to 

fraud.  Holmes  v.  Clark,  10  Iowa,  423. 

The  plaintiff,  upon  his  return  from  the  lands,  tendered 
back  to  defendants  the  deed  he  had  received  from  them, 
a  —  md*    and  which  had  not  been  recorded.    It  is  true, 

Yojance.  "  that  such  return  of  the  deed  would  not  divest 
the  title  which  had  been  conveyed  by  it.  Nicholson  v. 
Haleey  et  al.,  1  Johns.  Ch.  417 ;  Blaney  v.  Banks,  14 
Iowa,  400. 

But  it  is  reasonably  clear  from  the  proof,  that  the 
plaintiff,  before  bringing  this  suit,  both  expressed  and 
manifested  his  willingness  and  ability  to  restore  to  de- 
fendants all  he  had  received  from  them  in  the  exchange, 
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upon  having  the  title  to  his  lot  reconveyed  to  him.    This 
was  sufficient,  and  was  refused  by  defendants. 

The  counsel  for  appellants  insist,  in  their  argument, 
that  "plaintiff  tenders  back  $200,  but  the  District  Court 
makes  no  mention  of  it  in  the  decree,  and  it  is  to  be  pre- 
sumed the  court  did  not  intend  that  defendants  should 
have  it."  Not  so,  but  being  duly  tendered,  the  defend- 
ants would  be  entitled  to  it  upon  performing  the  con- 
dition upon  which  the  tender  was  made,  as  the  judgment 
requires  them  to  do.  If  the  money  was  not,  in  point 
of  fact,  duly  tendered  and  brought  into  court  for  the  de- 
fendants, the  District  Court  will  make  such  orders  as 
may  be  necessary  to  secure  its  repayment  to  them. 

Affirmed. 


Thomas  v.  Kennedy  et  ux. 

L  Hotioe:  by  possession.  Where  real  eitate  is  ostensibly  as  much  In 
the  possession  of  the  husband  as  the  wife,  there  is  no  such  actual 
possession  by  the  wife  as  will  impart  notice  of  an  equitable  interest       ~2i~m\ 
possessed  by  her  in  the  land,  to  a  purchaser  at  execution  sale  under       U4      ^ 
a  judgment  against  the  husband  in  whom  the  legal  title  apparently 
was  at  the  time  of  the  rendition  of  the  judgment. 

&  Conveyance!  mistake  :  grantor  mat  correct.  Where  a  court  of 
equity  would  compel  a  grantor  to  correct  a  mistake  in  the  descrip- 
tion of  land  intended  to  be  conveyed,  he  may  voluntarily  do  what 
equity  would  thus  enforce. 

8.  Parties :  equitable  defense  :  conveyance  :  mistakb  in  dbsgrip* 
toon.  EL  sold  and  undertook  to  convey  to  D.  certain  real  estate,  but 
by  mistake  the  land  was  misdescribed.  D.  afterward  executed  a 
voluntary  conveyance  of  the  land  to  his  daughter,  the  wife  of  said 
K.,  making  the  same  mistake  in  the  description.  D.  after  this  died. 
Subsequent  to  this  S.  filed,  in  the  county  where  the  land  lay,  a  trans- 
cript of  a  judgment  against  K.,  in  whom  the  naked  legal  title,  by 
reason  of  said  mistake,  still  remained,  and  soon  thereafter  had  the 
land  sold  under  said  judgment,  and  the  sheriff  made  a  deed  to  the 
purchaser  therefor.    Subsequent  to  this  judgment,  though  prior  to 
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said  sale  thereunder,  K.  executed  a  deed  to  his  wife,  reciting  therein 
that  it  was  made  to  correct  the  mistake  in  the  deed  from  him  to  D., 
and  in  the  deed  of  the  latter  to  K/s  wife.  In  an  action  to  quiet  the 
title  to  said  land  by  the  purchaser  at  execution  sale  against  K.  and 
wife,  she  set  up  the  above  facts  concerning  her  title  as  an  equitable 
defense  and  asked  the  title  to  be  confirmed  in  her  against  the  plaint- 
iff. It  was  argued  that  the  voluntary  conveyance  from  D.  to  K.'s 
wife  amounted,  on  account  of  the  mistake,  only  to  a  contract  to  con- 
vey ;  that  the  proceeding  on  her  part  was  in  effect  to  enforce  a  specific 
performance  of  such  contract  against  D.,  and  that,  therefore,  his 
heirs  should  have  been  brought  in  as  parties.  Held,  otherwise,  and 
that  in  this  proceeding,  the  heirs  of  D.  were  not  necessary  parties. 
Held,  further,  that  under  the  facts,  K/b  wife  was  entitled  to  have 
the  title  quieted  in  her. 

4.  Judgment  lien:  to  what  it  attaches.  The  lien  of  a  judgment 
attaches  not  to  the  naked  legal  title,  but  to  the  judgment  debtor's 
interest  in  the  land.  If  he  has  no  interest,  though  possessing  the 
naked  legal  title,  then  no  lien  attaches. 

5.  Hotioe:  judicial  sale:  record  of  instrument:  what  it  im- 
parts. A  purchaser  at  an  execution  sale  is  bound  to  take  notice  of 
the  condition  of  the  record  title  up  to  the  time  of  the  sale ;  and  if  an 
Instrument  be  then  properly  indexed,  he  is  charged  with  constructive 
notice  of  all  it  contains. 

Appeal  from  Clinton  District  Court. 

Thursday,  Mat  7,  1868. 

Plaintiff's  petition  (at  law)  claims  as  against  the  de- 
fendants the  title  to  and  possession  of  the  wuth-toest 
quarter  of  the  north-west  quarter,  section  12,  township 
81,  range  2,  in  Clinton  county.  The  basis  of  his  title 
is  this:  The  land  was  entered  by  the  defendant  W. 
W.  Kennedy,  and  the  title  without  controversy  was  in 
him  until  in  February,  1856.  On  the  16th  of  June,  1861, 
a  transcript  of  a  judgment  in  favor  of  E.  D.  Selden,  and 
against  said  Kennedy,  recovered  in  Scott  county,  was  filed 
in  the  office  of  the  clerk  of  the  Clinton  District  Court — 
upon  this  an  execution  issued,  which,  on  the  16th  of  July, 
1861,  was  levied  upon  the  land  in  controversy.     August 
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23,  1861,  the  land  was  sold,  under  the  execution,  to  E. 
M.  Selden,  to  whom  the  sheriff  made  a  deed  in  August, 
1862,  and  under  whom  plaintiff  claims  by  deed  of  Octo- 
ber, 1865. 

Defendants  admit,  that  the  title  was  once  in  the  hus- 
band, Kennedy,  but  set  up  the  following  facts  to  defeat 
plaintiff 's  recovery :  February  23,  1856,  Kennedy  sold 
this  land  to  his  father-in-law,  Everett  Drake,  for  the  con- 
sideration of  two  hundred  dollars,  and  on  that  day  the 
husband  and  wife  made  to  Drake  a  deed,  which  by 
mistake  described  the  property  as  the  south-east  quarter 
of  the  north-west  quarter,  etc.,  which  deed  wap  duly 
recorded. 

On  the  5th  of  February,  1858,  Drake  and  wife,  "  in 
consideration  of  natural  love  and  affection  and  the  further 
sum  of  five  dollars,"  conveyed  the  premises  to  their 
daughter,  Angeline,  wife  of  W.  W.  Kennedy,  and  co- 
defendant  herein.  This  deed  contained  the  same  mis- 
take of  description.  Drake  died  in  1860,  leaving  three 
children. 

July  27th,  1861,  W.  W.  Kennedy,  for  (according  to  the 
language  of  the  deed)  the  consideration  of  two  hundred 
dollars,  conveyed  this  land  by  a  correct  description  to  his 
co-defendant  —  the  said  deed  after  describing  the  land, 
containing  this  recital :  "  And  this  deed  is  made  to  correct 
a  deed  made  by  the  first  party  to  Everett  Drake,  dated 
February  23, 1856,  and  recorded  in  Book  J  of  deeds,  pp. 
110  and  111,  of  the  Clinton  county  records.  And  to  cor- 
rect a  deed  from  the  said  Everett  Drake  to  the  said  second 
party  herein,  dated  February  5,  1858,  and  recorded  in 
Book  Q  of  deeds,  pp.  408  and  409,  of  said  Clinton  county 
records."  This  instrument  was  on  the  same  day  (the 
record  says  the  26th  of  July,  but  this  is  an  evident  mis- 
take, as  the  deed  was  made  the  27th)  indexed — being 
described  as  a  deed  —  giving  the  land  correctly,  as  also 
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the  names  of  the  grantor  and  grantee,  and  was  in  due 
time  properly  recorded. 

In  June,  1861,  Kennedy  and  wife  commenced  improv- 
ing the  land — breaking  and  fencing  it  —  said  improve- 
ments being  in  progress  at  the  time  it  was  sold  at  sheriff's 
sale. 

The  answer  of  Angeline  Kennedy  sets  up  all  these 
facts,  and  asks  that  her  "  title  may  be  quieted  and  con- 
firmed in  her  as  against  said  plaintiffs,  and  that  she  may 
have  judgment  for  costs.'9  To  this  there  was  a  replica- 
tion, which,  in  conclusion,  asked  that  plaintiff's  title  be 
quieted,  etc. 

It  was  agreed  that  the  equitable  defense  should  first  be 
tried,  which  being  submitted,  the  court  below  found  for 
defendant,  and  ordered  that  the  title  of  the  said  Angeline 
should  be  quieted  as  against  plaintiff.    Plaintiff  appeals. 

D.  B.  Nash  and  Thompson  dk  Campbell  for  the  appel- 
lants. 

Cook  dk  Drury  for  the  appellee. 

Weight,  J.  —  The  case  may  be  divested  of  many  of  the 
difficulties,  suggested  by  appellants'  counsel,  by  recurring 
to  some  facts,  to  our  minds  well  established  by  the  evi- 
dence. 

These  defendants,  nor  either  of  them,  ever  owned  or 
pretended  to  own,  the  south-east  quarter  of  the  north- 
west quarter  of  section  12,  township  81,  range  2.  Nor 
was  it  ever  owned  by  Everett  Drake.  The  land  sold  by 
Kennedy  to  Drake  and  intended  to  be  conveyed,  was 
the  southrtoest  quarter,  etc.,  and  this  same  land  Drake 
intended  to  convey  to  his  daughter. 

The  mistake  was  an  innocent  one,  there  being  no  inten- 
tion to  mislead  or  defraud  any  one.  The  deed  from  the 
husband  to  the  wife  was  made  for  the  purpose  of  correct- 
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ing  these  mistakes.  Kennedy  received  a  valuable  con- 
sideration from  Drake,  for  the  conveyance  of  February 
23,  1856,  to  wit,  property  of  about  the  value  named  in 
the  deed.  The  recital  in  the  deed  to  the  wife,  of  July  27, 
1861,  refers  correctly  and  with  entire  accuracy  to  the 
dates  of  the  prior  deeds,  and  the  books  and  pages  where 
each  were  recorded.  The  deed  from  Drake  to  his  daugh 
ter  was  founded  upon  the  consideration  of  "  natural  love 
and  affection"  alone.  He  lived  in  this  State  at  the  time 
Kennedy  conveyed  to  him — during  the  same  year  re- 
moved to  Virginia,  and  that  fall,  having  determined  not 
to  retum,  he  expressed  his  intention  to  give  this  land  to 
his  daughter,  and  accordingly  in  1858,  made  the  deed. 
The  mistake  was  not  discovered  until  in  1861,  about  the 
time  the  husband  conveyed  to  the  wife.  When  the  debt 
was  contracted,  upon  which  the  judgment  was  recovered, 
under  which  plaintiff  claims,  does  not  appear. 

The  question  of  when  possession  was  taken,  what 
improvements,  were  made,  and  the  effect  of  the  same 
l.  None*:  by  upon  plaintiff  or  the  purchaser,  at  the  sher- 

po^ssion.        ^    ^     .^    k    Qur    opinion)    of    but    little 

if  any  importance.  If  this  was  a  contest  between 
the  defendant  Angeline  and  the  heirs  of  Drake  —  in 
which  she  sought  a  correction,  as  against  them,  of  the 
deed  of  February  5,  1858 — it  might  become  material  to 
inquire  whether  she  took  possession  under,  and  pursuant 
to,  the  agreement  to  convey,  which  equity  might  imply 
from  the  deed  containing  the  wrong  description,  as  also 
whether  the  improvements  made  would  not  give  her  this 
right,  though  the  deed  was  founded  alone  upon  a  good, 
as  distinguished  from  a  valuable,  consideration.  But  for 
the  present,  we  shall  assume  that  these  questions  are  out 
of  the  case.  The  only  effect  of  the  claimed  possession 
being  that  of  notice  of  ownership  or  claim  of  right  to 
the  purchaser  at  the  sheriff's  sale,  we  remark  that  we 
Vol.  XXIV.— 51 
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give  it  no  weight,  for  the  reason  that  the  possession  was 
ostensibly  as  much  in  the  husband  as  the  wife,  and  she, 
therefore,  is  entitled  to  nothing  on  that  ground.  And 
here  let  us  be  understood.  There  was  no  building  upon 
the  land.  A  month  or  more  before  the  sheriff's  sale, 
hands  were  put  to  work  fencing  and  breaking  it,  under 
the  direction  of  both  husband  and  wife,  he  acting,  as  he 
says,  for  the  wife.  He,  however,  was  upon  the  ground, 
assisting  and  directing,  apparently  for  himself,  no  one 
knowing  by  any  public  declaration  or  act,  or  otherwise, 
that  the  work  was  being  carried  on  for  the  wife,  nor  that 
the  possession  then  taken  was  for  her.  And  we  are  not 
prepared  to  hold,  that,  under  such  circumstances,  third 
persons  would  be  affected  with  notice  of  the  wife's  pos- 
session. In  other  words,  they  could  as  well,  and  indeed 
more  reasonably  presume,  that  the  possession  was  that  of 
the  husband  as  of  the  wife,  and  it  would  be  carrying  the 
doctrine  of  notice  to  an  unusual  extent  to  hold,  that  the 
world  was,  without  more,  bound  to  know  that  he  was  in 
possession  and  making  improvements  for  her.  It  would 
be  very  different  if  it  was  claimed,  that  she  was  to  be 
prejudiced  and  her  rights  affected  by  his  apparent  acts 
of  ownership,  while  employed  for  her  and  engaged  by 
her  direction  in  expending  her  means  in  improving  the 
land.  As  the  case  now  stands,  we  inquire  alone,  as 
above  suggested,  whether  his  possession  was  so  clearly 
and  notoriously  hers,  as  that  the  party  under  whom 
plaintiff  claims  was  bound  to  take  notice  of  it.  We  con- 
clude not,  and  if  defendant  (the  wife)  has  no  better 
ground  upon  which  to  stand,  her  title  must  fail. 

It  is  a  mistake  to  regard  this  as  a  proceeding,  on  the 
part  of  the  defendant  Angeline,  to  enforce  a  specific  per- 
s.  coimcr-  formance  of  a  contract  to  convey  on  the  part 
mfotake:  of  the  father.  And,  therefore,  what  would 
comet         be  her  rights,  as  against  the  other  heirs,  and 
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if  they  were  here  contesting  her  right  to  such  relief, 
treating  her  as  a  mere  volunteer,  and  how  far  her  claim 
would  be  within  the  disabling  effect  of  the  statute  of 
frauds,  are  questions  entirely  foreign  to  the  present 
inquiry.  She  stands  as  against  this  plaintiff  strictly  on 
the  defensive. 

She  asks  to  be  relieved  in  her  answer  as  against  him 
on  his  pretended  title,  and  this  is  the  extent  of  the  judg- 
ment in  her  favor.  As  equity  would  have  compelled  the 
husband  to  correct  this  mistake,  it  was  perfectly  compe- 
tent for  him  to  do  voluntarily  that  which  she  could  have 
enforced.  She  is  not  a  mere  volunteer  asking  a  court  of 
equity  to  enforce  a  voluntary  gift  from  the  father  to  her 
against  the  other  children.  Nor  is  she  claiming  under  a 
parol  gift.  She  is  claiming  under  a  deed — a  deed,  too, 
from  the  very  party  under  whom  plaintiff  claims.  What 
effect  this  deed  had  is  another  question  to  be  hereafter 
considered.  Plaintiff  is  not  claiming  under  a  deed  from 
the  other  heirs,  nor  under  one  from  the  ancestor.  The 
very  basis  of  his  claim  —  and  this  destroyed,  he  has  no 
title  —  is,  that  the  defendant  in  execution,  W.  W.  Ken- 
nedy, never  parted  with  the  title  to  this  land,  and  that 
Drake  never  owned,  and  hence,  of  course,  that  his  heirs 
never  did.  His  claim  is  adverse  to  any  possible  right  of 
these  heirs  in  the  land.  The  defendant,  Angeline,  is  not, 
by  a  bill  in  equity,  seeking  a  discovery  and  relief,  as 
against  a  conveyance  made  by  Drake  or  the  other  heir 9, 
to  plaintiff  or  the  party  under  whom  he  claims.  If  she 
was,  the  case  would  be  analogous  to  Findly  v.  Hvnde 
(1  Pet.  241) ;  Simms  v.  Guthrie  (9  Cranch.  25) ;  Mallow  v. 
Ilinde  (12  Wheaton,  193),  relied  upon  by  appellant. 
Nor  is  she,  as  already  stated,  asking  to  enforce  a  volun- 
tary contract  —  one  founded  upon  a  merely  good  or  meri* 
torious  consideration,  and  hence,  too,  the  doctrine  found 
in  2  Story's  Eq.  Jur.  (798a)  and  which  we  do  nol,  by  any 
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means,  controvert,  is  entirely  inapplicable.  And  the  same 
is  true  of  Firrum  v.  Fvrnan  (13  Ind.  317),  the  correct- 
ness of  which  is  not  denied.  That  was  a  contest  between 
heirs  —  one  of  them  claiming  under  a  voluntary  deed, 
which  he  asked  to  have  reformed.  Here  defendant  no 
longer  stands  upon  a  voluntary  deed  founded  upon  a  good 
consideration,  but  claims  under  a  deed  which  vests  her 
with  the  absolute  legal  title,  subject,  as  against  plaintiff, 
to  the  lien  of  the  judgment  under  which  he  claims.  And 
thus  we  might,  by  a  reference  to  all  the  authorities  cited 
by  appellants,  show  how  entirely  they  are  inapplicable  to 
the  case  before  us.    The  foregoing,  however,  must  suffice. 

We  have  not  thus  far,  in  words,  held  that  the  heirs  of 

Everett  Drake  were  not  necessary  parties — a  point  upon 

a.  PAOTrat:      which  appellants'  counsel  rely  with  much  con- 

Sfcnle1?        fidence  to  reverse  this  case.    And  yet  the  pre- 

mistoZ?!?1    ceding  views,  in  effect,   dispose  of  it    In 

description,     giving  it,  however,  some  farther  attention,  let 

us  briefly  glance  at  the  situation  of  the  parties  to  the 

record  and  controversy. 

Plaintiff  brought  his  action  at  law.  The  defendant  set 
up  an  equitable  as  well  as  a  legal  defense  —  and  this  she 
had  a  right  to  do.  If  the  deed  from  W.  W.  Kennedy  to 
her  had  been  made  prior  to  June  16, 1861  (the  day  the 
transcript  of  judgment  was  filed  in  Clinton  county),  she 
could  have  6tood  successfully  upon  her  simple  legal  title. 
The  conveyance  to  Drake  and  from  Drake  to  her,  would, 
so  far  as  concerned  the  naked  title  at  law,  have  been  of 
no  consequence.  If  plaintiff  relied  upon  fraud,  in  that 
state  of  case,  he  would  have  been  driven  to  an  equitable 
forum.  But,  made  as  this  deed  was,  after  the  lien  of  the 
judgment  attached  —  plaintiffs'  title  taking  effect  by 
relation  to  the  date  of  this  lien  —  defendant  deemed  it 
safer  and  better  (as  it  was)  by  an  answer  setting  up  an 
equitable  defense,  to  present  the  grounds  why  plaintiff*' 
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title  should  not  and  could  not,  thus  date  from  the  filing 
of  the  judgment  And  that  it  would  not,  we  may  re- 
mark, in  passing,  is  plain  from  the  consideration,  that  the 
i.  JmwmwT  lien  of  the  judgment  attaches,  not  to  the  naked 
u  attaches,  legal  title,  but  to  the  judgment  debtor's  inter- 
est in  the  land.  Blaney  v.  Hanks,  14  Iowa,  400 ;  Bell  v. 
Evans,  10  id.  354;  Norton  et  al  v.  Williams,  9  id.  528; 
Seevers  v.  Ddashmutt,  11  id.  174 ;  Fords  v.  Vance,  17 
id.  94.  Now,  in  thus  setting  up  her  equitable  defense, 
was  it  necessary  that  she  should  make  the  heirs  of  Everett 
Drake  parties  to  the  action  f  And  if  so,  upon  what 
ground  ? 

Without  recurring  further  to  the  fact,  that  defendant 
does  not,  by  an  original  bill,  seek  discovery  and  relief — 
a  fact  which  we  now  leave  entirely  out  of  view — we 
remark  that  appellants'  claim  of  want  of  parties,  is  based 
upon  the  idea,  and  indeed,  beside  this,  has  nothing  upon 
which  to  stand ;  that  plaintiff  holds  under  Drake,  and  not 
under  Kennedy,  and  that  defendant  (Angeline)  holds 
adversely  to  such  supposed  claim.  Than  this,  however, 
there  could  be  no  greater  mistake.  Both  parties  take  from 
Kennedy — the  one  by  judgment  title,  the  other  by  the  deed, 
which  she  claims  in  equity  is  prior  in  point  of  time  to  the 
lien  of  such  judgment.  Now,  if  Kennedy  had  made  a 
deed,  properly  describing  the  land,  to  Drake,  and  the 
latter  had  conveyed  to  the  wife  by  a  wrong  description, 
and  if  after  this  Drake  had,  by  a  good  description,  con- 
veyed the  land  to  plaintiff,  in  a  contest  as  to  their  re- 
spective equities,  these  heirs  might  have  been  necessary, 
certainly  would  be  proper  parties.  For  then  they  would 
be  interested  at  least  to  the  extent  of  the  covenants  con- 
tained in  the  deed  of  their  ancestor.  But  that  is  not 
this  case,  by  any  means.  For  how,  by  possibility,  could 
these  heirs  be  affected  by  this  litigation,  or  what  interest 
have  they  in  it?    It  is  a  contest  as  to  whether  plaint* 
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iffs'  apparent  title  should  prevail  over  defendant's  equity. 
The  judgment  settles  nothing  as  against  these  heirs.  It 
in  no  manner  concludes  them.  The  deed  from  Kennedy 
to  his  wife  can  have  no  such  effect.  Their  rights  are  just 
as  indisputable,  just  as  complete,  as  though  that  deed 
had  never  been  made,  as  though  this  judgment  had  never 
been  entered.  The  adding  to  the  judgment,  that  the 
defendant's  title  should  be  quieted  as  against  plaintiff, 
does  not  make  the  case  different.  It  has  no  other  or 
further  effect  than  the  language  implies.  This  would 
have  been  the  legitimate  effect  of  a  simple  judgment  in 
her  favor  until  set  aside.  Indeed  it  seems  to  us  that 
these  heirs  were  no  more  necessary  parties  than  if  the 
case  had  been  heard  alone  upon  a  legal  defense.  They 
are  not  even  consequentially  interested  or  affected  by 
this  litigation.  And  without  extending  the  argument, 
see  upon  this  subject  the  following  authorities,  which 
place  the  matter  beyond  all  doubt :  Mitf.  Eq.  PI.  170 ; 
Story's  Eq.  PI.  §§  228,  226a;  Olyn  v.  Soares,  3  Mylne 
&  Keen,  450. 

We  have  only,  then,  to  inquire,  finally,  what  was  the 
effect  of  the  deed  of  July,  1861,  from  Kennedy  to  his 
wife !  It  will  be  remembered,  that  it  was  made  and  re- 
corded after  the  lien  of  the  judgment  attached,  as  also 
after  the  levy,  but  before  the  sale.  If  it  had  been  made 
before  the  lien  attached,  though  filed  for  record  after  and 
before  the  sale,  there  can  be  no  doubt,  under  our  former 
decisions  (and  particularly  Norton  et.  al.  v.  Williams  [9 
Iowa,  528],  and  see  other  cases  before  cited,  as  also  Wdton 
y.  Tizzard  [15  id.  495] ),  that  it  would  give  defendant 
the  better  title.  It  was  made,  however,  and,  of  course, 
recorded,  after  the  judgment  lien  attached.  If  before  the 
sale,  the  grantee  therein,  the  present  defendant  Angeline, 
had  filed  her  bill  setting  up  these  facts,  and  had  estab- 
lished them,  there  can  be  no  doubt,  under  the  authority 
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of  Welion  v.  Tizzard  (supra),  thaj  she  would  have  suc- 
ceeded in  removing  the  cloud.  In  that  case,  however, 
there  was  nothing  of  record  to  affect  the  judgment  cred- 
itor, with  notice  of  the  mistake  in  the  deed,  nor  of  the 
grantee's  or  mortgagee's  equity,  and  hence  the  necessity 
of  proceeding  before  sale.  Here,  according  to  defend- 
ant's theory,  there  was  notice,  and,  as  plaintiff,  or  the 
party  under  whom  he  claims,  took  affected  thereby,  his 
title  is  entirely  defeated.  And  just  here  is  the  turning 
point  in  the  present  inquiry.  "Was  plaintiff,  by  the  index- 
ing of  this  deed — or  rather  was  Selden  —  bound  to  take 
notice  of  all  that  this  deed  contained,  and  does  the  fact 
that  it  was  made  after  the  judgment,  place  him  in  any 
better  position  than  if  it  had  been  made  before  and  re- 
corded afterward? 

In  accord  with  the  prior  rulings  on  this  subject,  we 

think  the  true  doctrine  is,  that  the  purchaser  is  bound  to 

5.  Nonat:       know  or  take  notice  of  the  condition  of  the 

record  If*161   record  title,  up  to  the  time  of  the  sale.    And 

increment:     •£  actuai  notice^  0n  the  day  and  at  the  time 

pftrU*  of  sale,  would  have  affected  him,  the  same  is 
true  of  instruments  filed  for  record,  and  which  become 
by  that  act  constructive  notice.  If  properly  indexed,  he 
is  affected  with  all  that  it  contains.  And  if  thereby  put 
upon  inquiry,  he  is  bound  to  take  notice  of  all  that  he 
might  have  learned  by  pursuing  the  path  thus  indicated. 
Upon  this  principle  rest  numerous  decisions  of  this  court, 
and  of  its  correctness  there  can  be  no  doubt.  Barney  v. 
Little,  15  Iowa,  527;  Boetwick  v.  Powers,  12  id.  456; 
Calvin  v.  Bowman  <&  Neal,  10  id.  529 ;  Scoles  v.  WUsey9 
11  id.  261. 

Applying  these  rules,  Selden  was  bound  to  know,  and 
in  legal  contemplation  did  know,  when  he  purchased  at 
the  sheriff's  sale,  that  Angeline  Kennedy  held  the  legal 
title  to  this  land.    Not  only  so,  but  he  knew  the  contents 


Digitized  by  VjOOQ IC 


408  SUPREME  COURT  OF  IOWA, 

Thomas  v.  Kennedy. 

of  the  deed  under  which  she  held,  just  as  though  the 
same  information  had  been  given  to  him  orally  at  and 
before  the  purchase.  Knowing  this,  there  is  no  difficulty 
in  determining  the  extent  of  information  to  which  the 
proper  inquiry  would  have  led  him.  This  deed  advised 
him,  necessarily,  fairly  and  legitimately,  that  long  prior 
to  the  filing  of  the  judgment,  this  land  had  been  sold, 
and  that  when  the  lien  attached,  though  the  title  was  in 
the  debtor,  all  interest  had  passed  from  him  and  was 
vested  in  another.  If  he  had  been  told  at  the  sale,  that 
the  prior  deeds  were  intended  to  convey  this  land,  and 
that  it  was  in  fact  sold,  he  would  have  been  put  upon 
inquiry,  and  if  this  had  been  subsequently  established, 
the  equity  would  have  prevailed.  He  was  told  this  in 
effect  by  this  record.  And  having  this  notice,  he  ought 
not  in  conscience  to  take  the  title  discharged  of  the 
equity.  NaXLor  v.  Fish,  5  Cash.  256;  Williamson  v. 
Brawn,  15  N.  Y.  354. 

We  remark,  in  conclusion,  that  this  deed  was  an  instru- 
ment, the  filing  of  which  for  record  imparted  to  these 
persons  notice  of  its  contents,  and  that  it  is,  therefore,  in 
every  respect  unlike  that  referred  to  in  Brown  et  al.  v. 
Budd  (2  Ind.  442),  to  which  we  are  referred  by  counsel 
So,  too,  the  case  of  Lewis  v.  Baird  (3  McLean,  56), 
holds  that  the  record  was  not  notice,  because  under  the 
ordinance  of  1787,  the  recordation  of  an  equity  is  not 
included,  but  only  conveyances  of  the  legal  title.  And 
to  the  same  effect  are  the  other  authorities  cited  to  this 
point. 

Their  correctness  is  not  controverted.  Their  applica- 
bility, however,  is  not  perceived.  Errors  overruled,  and 
judgment  below 

Affirmed. 
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Robinson  v.  Baoon  &  Strohm. 

Hew  trial:  when  coukt  below  has  gbanted.  Where  a  new  trial  has 
been  granted  by  the  District  Court,  the  Supreme  Court  will  require 
a  stronger  case  for  interference  than  where  one  has  been  refused. 

Appeal  from  Muscatine  District  Court. 
Friday,  Mat  8. 

Plaintiff  seeks  to  recover  for  the  value  of  a  horse, 
which  he  charges  died  from  eating  corn,  carelessly  and 
negligently  left  by  defendants  exposed  on  the  common,  in 
the  village  of  Wilton,  etc. 

Answer  in  denial — also  alleging  that  defendants  were 
dealers  in  grain;  that  they  stored  their  corn  in  cribs  on 
their  own  lot ;  that  many  other  grain  dealers  stored  in 
the  same  way  in  cribs  on  unindosed  lots ;  that  of  this 
plaintiff  had  knowledge ;  that  he  turned  his  horses  out, 
contributed  to  his  own  injury,  etc. 

Trial — verdict  for  plaintiff — motion  in  arrest  and  for 
a  new  trial  sustained,  and  plaintiff  appeals. 

Cloud  A  BroomhaU  for  the  appellant. 

1,  If  one  "  does  a  legal  act  in  such  a  careless  and  im- 
proper manner,  that  injury  to  third  persons  may  probably 
ensue,  he  is  answerable  in  some  form  of  action  for  all  the 
consequences  which  may  directly  and  naturally  result 
from  his  conduct."  1  Hilliard  on  Torts,  94;  Alger  v.  M. 
A  M.  JR.  R.  Co.,  10  Iowa,  268;  Young  v.  Harvey,  16 
Ind.  314 ;  Durham  v.  Museelbnan,  2  Blackf.  96. 

2.  The  objection  to  the  petition  that  it  did  not  set 
forth  a  valid  cause  of  action,  should  have  been  taken  by 
demurrer,  and  the  defendants  having  failed  to  do  so  and 
answered  over,  waived  the  objection.    1  Van  Sanford 

Vol.  XXIV— 52 
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Pleadings,  323 ;  Hardin  v.  Snyder,  15  Iowa,  464 ;  Da- 
venport Oas  Light  and  Coke  Co.  v.  City  of  Davenport, 
13  id.  232 ;  Ayers  v.  Campbell,  3  id  589 ;  Clark  v.  Crew, 
20  id.  50. 

3.  The  preponderance  of  evidence  is  with  the  plaintiff, 
and  if  not,  there  is  certainly  enough  to  warrant  the  jury 
in  finding  as  they  did,  and  under  the  rule  of  this  court,  as 
established  by  frequent  decisions,  the  verdict  will  not  be 
disturbed  if  there  is  sufficient  evidence  to  warrant  it.  We 
therefore  ask  that  the  ruling  of  the  District  Court  be  re- 
versed, and  that  judgment  be  rendered  on  the  verdict  of 
the  jury. 

Thos.  Hanna  and  Eichman  A  Carskadden  for  the 
appellees. 

Motions  for  new  trial  are  addressed  to  the  discretion 
of  the  court  trying  the  case,  and  will  not  be  disturbed  by 
this  court,  unless  the  discretion  has  been  abused.  Loyd  v. 
McClure,  1  Green,  139  ;  Jordon  v.  Reed,  1  Iowa,  135 ; 
Stewart  v.  Enbank,  3  id.  191 ;  Hendricks  A  Cooper  v. 
Wattis,  7  id.  225 ;  Newell  v.  Sanford,  10  id.  396 ;  State 
v.  Tomlmson,  11  id.  407 ;  Lodge  v.  Reznor,  13  id.  600; 
Templin  v.  Iowa  City,  14  id.  59. 

When  the  court  has  granted  a  new  trial,  a  much 
stronger  case  must  be  made  out  before  this  court  will 
disturb  it  than  when  refused.  Cook  v.  Sypher,  3  Iowa, 
484 ;  Ruble  v.  McDonald,  7  id.  90 ;  Newell  v.  Sanford, 
10  id.  396;  Caffrey  v.  Oroom,  id.  584;  Shumaker  v. 
Gelpke,  11  id.  84 ;  Head  et  al.  v.  Langworthy,  15  id.  235 ; 
Shepherd  v.  Brenton,  15  id.  84 ;  Alger  v.  Merritt,  16  id. 
121 ;  Chapman  v.  Wilkinson,  22  id.  541 ;  Sanders  v. 
Clark,  June  Term,  1867. 

The  testimony  does  not  sustain  plaintiff's  allegations, 
and  if  sustained,  plaintiff  could  not  recover.  Durham  v. 
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JiweUman,  2  Blackf.  95 ;  Hercld  v.  Myers,  20  Iowa, 
378. 

Plaintiff  says  we  cannot  attack  the  petition,  became  we 
did  not  demur  before  pleading.  We  moved  an  arrest, 
which  is  one  of  the  modes  pointed  out.  Ncllen  v.  Wisner, 
11  Iowa,  190;   Veach  v.  Thompson,  15  id.  380. 

In  this  last  case,  the  head  notes  contradict  the  opinion. 
The  decision  of  the  District  Court  should  be  affirmed. 

Wbight,  J.  —  The  grounds  of  the  motion  for  a  new 
trial,  etc.,  were,  J;hat  the  evidence  did  not  justify  the  ver- 
dict ;  that  the  verdict  was  against  the  law ;  and  that  the 
petition  did  not  contain  a  good  cause  of  action.  Upon 
what  ground  it  was  sustained  does  not  appear. 

With  the  order  appealed  from  we  shall  not  interfere. 
The  court  below,  with  all  the  facts  before  it,  has,  in  a  case 
peculiar  in  its  character — in.  which  there  was  a  mass  of 
somewhat  conflicting  evidence,  in  the  exercise  of  a  sound 
discretion,  granted  a  new  trial,  and  no  case  can  be  found 
in  all  the  prior  decisions  of  this  court,  where,  under  such 
circumstances,  we  have  reversed  the  ruling.  The  testi- 
mony falls  far  short  of  so  overwhelmingly  preponderating 
in  plaintiff's  favor,  as  that  the  court  might  not  reason- 
ably and  properly  enough  award  a  second  trial.  We 
should  have  felt  much  more  inclined  to  interfere  if  the 
motion  had  been  overruled.  With  this  view  of  the  record 
—  as  the  parties  have  another  opportunity  to  present  the 
facts  to  a  second  jury — we  readily  unite  in  the  conclu- 
sion that  the  order  setting  aside  the  verdict,  etc.,  should 
be  affirmed.  The  more  important  and  pertinent  cases  on 
this  subject  in  this  court  are  Cook  v.  Sypher  (3  Iowa 
484);  Newell  v.  Sanford  (10  id.  396);  Rvble  v.  McDon- 
ald (7  id.  90) ;  Shepherd  v.  Brenton  (15  id.  84) ;  Chapman 

v  Wilkinson  (22  id.  541). 

Affirmed. 


Digitized  by  VjOOQ IC 


413 


SUPREME  COURT  OF  IOWA, 


■   McDaniel  v.  The  Chicago  &  Northwestern  Bailway  Co. 

HcDaitcel' et  al.  v.  The  Chicago  <fc  Nobthwestekh 
Kailway  Company. 

1.  Contract:  lex  loci.  The  validity,  nature,  obligation  and  interpreta- 

>     ^lon,of  a  contract,  is,  as  a  general  rule,  to  be  governed  by  the  law  of 

the  place  of  performance ;  but  it  is  also  a  general  rale,  that  if  the 

contract  is  void  or  illegal  by  the  law  of  the  place  where  made,  it  will 

be  held  void  and  illegal  everywhere. 

2. performance  ik  different  PLACES.  Where  a  railway  com- 
pany undertook  to  transport  from  the  city  of  Clinton,  in  this  State, 
and  deliver  in  Chicago  a  certain  lot  of  cattle,  it  was  held,  that  the 
contract,  being  entire,  and  made  and  to  be  pafcly  performed  in  this 
State,  must  be  governed  by  our  law  as  to  its  vsAdity  and  interpretation. 

8. railroad  company:  restriction  of  liability.  It  was  ac- 
cordingly held,  where  the  contract  in  such  case  contained  a  stipula- 
tion restricting  the  liability  of  the  company  as  common  carriers, 
which,  under  chapter  118  of  the  Laws  of  1866,  was  inoperative  and  of 
no  effect,  that  the  stipulation  was  void,  and  that  the  company  were 
liable  as  common  carriers,  the  same  as  if  no  such  stipulation  had 
been  inserted. 

4  Railroad  oompanvj  liability  as  carriers.  Where  a  railroad  com- 
pany undertook  to  transport  a  lot  of  cattle  for  their  owner,  who  was 
to  take  care  of  them,  in  a  car  which  turned  out  to  be  defective,  by 
reason  of  which  the  cattle  had  to  be  changed  to  another  car,  which 
the  owner  of  the  cattle  had  no  opportunity  to  properly  provide  with 
bedding,  whereby  some  of  the  cattle  got  down  and  were  injured,  H 
was  held,  that  the  company  was  liable  for  the  loss  thus  sustained. 

Appeal  from  Clinton  District  Court. 

Fbidat,  Mat  8. 

Action  by  the  plaintiffs  against  the  defendant  as  a 
common  carrier,  for  carelessly  and  negligently  providing 
insufficient  cars,  and  negligently  managing  the  same, 
whereby  plaintiffs'  cattle,  which  were  being  transported 
therein,  from  Clinton,  Iowa,  to  Chicago,  111.,  were  injured, 
and  one  of  them  killed.  The  cause  was  tried  to  the  court 
and  judgment  rendered  for  plaintiffs  for  one  hundred  and 
eighteen  dollars  and  costs.    The  defendant  appeals. 
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E.  8.  Bailey  for  the  appellant.  f^^*'  9  ^Jb   ^ 

I.  The  contract  made  by  the  parties  epftipts  tftf^to 
fendants  from  liability  for  the  loss  and  dkmj^  x^med  ^ 
by  the  plaintiff.  v^:  '^^WSj^. 

Chapter  113,  Laws  of  1866,  is  not  intend^  fyhmm*? 
extraterritorial  force.  It  is  intended  to  apply  only  to 
the  transportation  of  persons  and  property  in  this  State, 
and  leave  railroad  companies  and  others  engaged  in  the 
business  of  transportation  in  other  States  to  make  such 
contracts  in  reference  thereto  as  the  laws  of  those  States 
permit. 

The  statutes  of  a  country  have  no  extrinsic  extraterri- 
torial force,  they  bind  only  its  own  citizens  and  the  citi- 
zens of  other  countries  while  within  its  jurisdictional 
limits,  and  they  bind  directly  only  property  within  these 
limits.  5  N.  Y.  320,  340,  348 ;  6  Hill,  526. 

II.  The  contract  was  made  in  Iowa,  but  was  to  be,  by 
its  terms,  wholly  performed  in  Illinois.  The  cattle  were 
received  on  board  the  defendants'  cars  at  Clinton  station, 
at  the  boundary  line  between  Iowa  and  Illinois,  and  were 
to  be  delivered  at  South  Branch  station,  in  Chicago,  111. 
The  entire  service  or  duty  agreed  to  be  performed  by  the 
defendants  was  to  be  performed  in  Illinois.  The  only 
stipulation  in  the  receipt  or  contract  to  be  performed  by 
them  was  to  deliver  the  property  at  South  Branch  station, 
in  Chicago.  The  agreement  is  not  to  receive  and  trans- 
port  the  cattle  —  the  receipt  declares  that  they  were 
already  received — but  to  ddvoer  them  in  Chicago,  sub- 
ject to  the  conditions  specified.  The  alleged  breach  of 
duty  is  the  non-delivery. 

It  is  therefore  to  be  presumed  that  the  intention  of  the 
parties  was  that  the  contract,  as  to  its  validity,  nature, 
obligation  and  interpretation,  was  to  be  governed  by  the 
laws  of  the  place  of  performance  —  Illinois,  and  that  the 
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same  was  entered  into  with  reference  to  those  laws.  Story 
on  Conflict  of  Laws,  §  280 ;  Andrews  v.  Pond,  13  Peters, 
65. 

The  law  of  the  place  where  the  contract  is  to  be  per- 
formed, and  not  that  of  the  place  where  it  is  made,  is  to 
govern  in  determining  its  validity  and  effect.  Savqry  v. 
Savary,  3  Iowa,  272 ;  Boyd  v.  Mis,  11  id.  97 ;  Kentucky 
v.  Bassford,  6  Hill,  526.' 

III.  By  the  laws  of  Illinois,  common  carriers  have  the 
right,  by  special  contract,  to  restrict  their  liabilities  as 
such,  they  still  remaining  liable  for  gross  negligence  or 
willful  misfeasance.  III.  Cent.  R.  R.  Co.  v.  Morrison,  19 
111.  136. 

The  same  right  exists  at  common  law.  2  Parsons  on 
Contracts,  237,  246 ;  20  N.  Y.  232 ;  Eedfield  on  Rail- 
ways,  §  160. 

The  contract  in  this  case  is  valid  and  lawful  by  the 
laws  of  Illinois,  and  exempts  the  defendant  from  liability 
for  the  injury  complained  of,  there  being  no  allegation  or 
proof  of  gross  negligence  or  willful  misfeasance. 

IV.  The  case  shows  merely  a  hiring  of  cars  and  motive 
power  at  special  rates — there  being  no  complete  delivery 
of  the  cattle  to  the  defendants,  as  one  of  the  owners  — 
Ingwersen  —  accompanied  them  and  had  them  in  his  own 
charge  and  keeping,  and  in  such  cases  the  carrier  is  not 
so  absolutely  liable  as  he  otherwise  would  be.  III.  Cent. 
R.  R.  Co.  v.  Morrison,  19  111.  136  ;  White  v.  Winnissir 
met  Co.,  7  Cushing,  155 ;  Smith  v.  N.  H.  dk  N.  R.  R. 
Co.,  12  Allen,  531. 

V.  The  plaintiff  is  not  entitled  to  recover,  even  if  the 
special  contract  is  held  to  be  invalid. 

The  testimony  shows,  that  the  loss  and  injury  occurred, 
not  from  any  negligence,  unskillfulness  or  bad  manage- 
ment on  the  part  of  the  defendants1  employees,  or  from 
defective  or  unsafe  cars  or  track.    There  was  no  unusual 
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detention  of  the  train  before  the  cattle  were  injured.  It 
was  not  thrown  from  the  track,  nor  did  any  collision  occur 
to  it ;  the  only  unusual  circumstance  connected  with  the 
transportation  was  the  heating  of  a  journal  of  the  car  in 
which  they  were  first  loaded,  and  their  transfer  to  another. 

The  testimony  further  shows,  that  the  cause  of  the 
damage  was  connected  with  the  conduct  and  propensities 
of  the  animals  themselves  —  they  were  trampled  upon, 
bruised  and  injured  by  themselves  or  by  each  other.  The 
injuries  were  clearly  occasioned  by  the  faults  and  vices 
of  the  animals  to  themselves  and  to  each  other — by  the 
peculiar  risks  incident  to  this  mode  of  carriage  of  this 
species  of  property. 

Live  animals,  in  the  course  of  -transportation  by  this 
kind  of  conveyance,  which  is  opposed  to  their  habits, 
may  fall  down,  or  lie  down,  or  be  thrown  down  by  others 
in  the  car,  have  their  horns  broken  off,  get  bruised, 
trampled  upon,  or  killed  by  each  other.  "  They  often  go 
through  quietly  and  stand  up  all  right ;  it  depends  upon 
the  temper  of  the  cattle.  They  do  better  if  they  are  ac- 
quainted. Some  go  through  quietly  and  others  will  not  ,* 
it  depends  upon  the  temper  of  the  animals."  And  in  all 
such  cases  where  the  accident  is  attributable  to  the  inhe- 
rent nature  of  the  animals  themselves,  their  peculiar 
habits  and  instincts,  their  viciousness  or  way  of  temper, 
their  unruly  behavior,  or  the  peculiar  risks  to  which  they 
are  exposed  in  the  course  of  transportation,  the  carrier 
(without  a  special  contract)  is  exonerated  from  liability 
for  the  injury.  Hall  v.  Renfro,  3  Mete.  (Ky.)  51 ;  Smith 
v.  N.  H.  dk  N.  R.  R.  Co.,  12  Allen,  531 ;  Clark  v.  R. 
<&  S.  R.  R.  Co.,  14  N.  Y.  570 ;  Angell  on  Carriers,  §  214, 
note  A. 

A.  R.  Cotton  for  the  appellee. 
(No  argument  found  on  file.) 
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Cole,  J.  —  The  plaintiffs  made  a  contract  in  writing 
with  the  defendant,  at  Clinton,  Iowa,  for  the  transporta- 
1.  cohtraoi:  ti°n  by  defendant  of  certain  cattle  belonging 
lexioct         t0  plaint^  from  Clinton,  Iowa,  to  South 

Branch  station  (Chicago),  Illinois ;  the  cattle  were  to  be 
fed  and  taken  care  of  by  the  owners.  The  contract  con- 
tained this  stipulation :  "  It  is  hereby  mutually  agreed, 
that  said  company  shall  not  be  liable  for  loss  by  jumping 
from  the  cars,  delay  of  trains,  or  any  damage  said  prop- 
erty may  sustain,  except  such  as  may  result  from  a  col- 
lision of  the  train,  or  when  care  are  thrown  from  the  track 
in  course  of  transportation."  A  printed  tariff  of  the  com- 
pany was  on  the  same  sheet  with  the  contract  and  declared 
to  be  an  essential  part  of  it,  which  contained  the  state- 
ment, among  others,  that  the  company  "  will  not  assume 
any  liability  over  one  hundred  dollars  on  horses  and  valu- 
able live  stock,  except  by  special  agreement." 

The  cattle  were  received,  under  the  contract,  at  Clin- 
ton, Iowa,  the  owners  having  put  them  in  the  car  and 
procured  bedding  for  them  as  is  customary.  At  Malta, 
111.,  a  journal  of  the  car  was  found  to  be  hot,  so  that  it 
was  unsafe  to  run  it  farther.  The  cattle  had  to  be  un- 
loaded and  put  in  another  car ;  there  was  no  bedding  in 
this  car  and  none  could  be  procured  at  the  station.  For 
the  want  of  bedding,  the  cattle  got  down  in  the  car  and 
one  of  them  was  killed,  another  had  his  horn  knocked  off^ 
and  all  were  more  or  less  injured.  The  heating  of  the 
journal  was  in  consequence  of  the  brass  wearing  out ;  if 
the  car  had  been  in  good  condition  and  properly  oiled, 
it  would  have  gone  through  all  right.  The  damage 
amounted  to  one  hundred  and  eighteen  dollars. 

By  chapter  113  of  the  Laws  of  the  eleventh  General 
Assembly,  it  is  enacted,  "  That  in  the  transportion  of 
persons  or  property  by  any  railroad  or  other  company,  or 
by  any  person  or  firm  engaged  in  the  business  of  trans- 
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portation  of  persons  or  property,  no  contract,  receipt, 
rale  or  regulation  shall  exempt  such  railroad  or  other 
company,  person  or  firm  from  the  fall  liabilities  of  a 
common  carrier,  which,  in  the  absence  of  any  contract, 
receipt,  rule  or  regulation  would  exist  with  respect  to 
such  persons  or  property."  Laws  of  1866, 121.  No  ques- 
tion is  made,  bat  that  under  the  operation  of  this  statute 
the  special  contract  in  this  case  would  be  void,  sq  that  the 
rights  and  liabilities  of  the  parties  would  be  measured  by 
the  common  law  as  applicable  to  common  carriers. 

But  it  is  claimed  by  appellants  counsel,  that  the  con* 
tract,  though  made  in  Iowa,  was  to  be,  by  its  terms, 

% pey.      wholly  performed  in  Illinois ;  and  that  the 

SuSJSSf to     law  of  the  place  where  the  contract  is  to  be 
pUcoi*  performed  must  govern  in  determining  its 

validity  and  effect  The  general  rule  is,  that,  in  com- 
formity  to  the  presumed  intention  of  the  parties,  the 
contract,  as  to  its  validity,  nature,  obligation  and  inter- 
pretation, is  to  be  governed  by  the  law  of  the  place  of 
performance.  Story's  Conflict  of  Laws,  §  280.  But  it  is 
also  a  general  rule,  that,  if  the  contract  is  void  or  illegal 
by  the  law  of  the  place  where  it  is  made,  it  is  held  void 
and  illegal  everywhere.  Story's  Conflict  of  Laws,  §  243, 
and  authorities  cited. 

In  this  case,  however,  it  is  unnecessary  to  rest  the  de- 
cision upon  any  general  rule,  for,  by  the  express  terms,  as 

i^ taiirotd  we^  **  by  the  necessary  implication,  of  the 

SSSScSon  contract,  it  was  to  be  partly  performed  in 
of  liability.  jowa#  ^he  cattle  were  received  in  Clinton, 
Iowa,  "  to  be  delivered  at  Chicago,  111. ; "  to  do  this,  it 
was  necessary  to  transport  them  some  distance,  more  or 
lees  in  Iowa,  before  they  could  reach  Illinois.  The  con- 1 
tract  being  enti^g  and  indivisible,  made  in  Iowa,  and  to 
be  partly  performed  here>  it  must,  as  to  its  validity,  na- 
tnre,  obligation  and  interpretation  be  governed  by  oar 
Vol.  XXIV.— 5a 
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law.  And  by  our  law,  so  far  as  it  seeks  to  change  the 
common  law,  it  is  wholly  nugatory  and  inoperative.  The 
rights  of  the  parties,  then,  are  to  be  determined  under 
the  common  law,  the  same  as  if  no  such  contract  had 
been  made. 

The  court  found  for  the  plaintiffe,  and  its  finding,  like 
that  of  a  jury,  can  only  bo  set  aside  when  clearly  and 
4.  railboad-  manifestly  against  the  weight  of  evidence. 
Sabuttyu  It  is  not  so  in  this  case.  The  car  was  evi- 
carriers*  dently  defective,  and  the  weight  of  testimony 
shows,  that  from  that  defect  the  injury  directly  resulted 
to  the  plaintiffs.  In  such  case,  "  the  full  liabilities  of  a 
common  carrier,  which,  in  the  absence  of  any  contract, 
receipt,  rule  or  regulation,  would  exist  with  respect  to 
such  property,"  would  be  the  payment  of  all  the  damages 
resulting  to  the  injured  party.  Harris  et  al.  v.  North.  Ind. 

R.  R.  Co.,  20  N.  Y.  232. 

Affirmed. 


Burdick  v.  Moon  et  ux. 

Mechanic's  lien:  liability  of  wife  :  case  followed.  A  mechanic  is 
entitled  to  a  lien  for  work  and  labor  performed  on  a  house  standing 
on  the  land  of  the  wife,  when  such  labor  was  performed  under  a 
contract  with  the  husband  as  the  agent  of  the  wife,  for  her  use  and 
benefit,  with  her  knowledge  and  consent,  and  for  which  they  prom- 
ised to  pay.    Following  Kidd  v.  WUson  (23  Iowa,  464). 

Appeal  from  Bremer  District  Court. 

Fkiday,  May  8. 

The  plaintiff,  by  his  petition,  seeks  to  enforce  a  me- 
chanic's lien  for  work  and  labor  performed  (to  the  amount 
of  forty-six  dollars)  on  a  house,  on  the  land  of  the  de- 
fendant (the  wife),  under  a  contract  with  the  husband,  as 
the  agent  of  the  wife,  for  her  use  and  benefit,  with  her 
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knowledge  and  consent,  and  for  which  they  promised  to 
pay,  etc  Demurrer  sustained.  Plaintiff  excepted  and 
appeals. 

Wright  &  Stow  for  the  appellant. 

No  appearance  for  the  appellee. 

Weight,  J. — This  case  is  "on  all  fours "  with  Kidd 
v.  Wilson  (23  Iowa,  464).  The  petition  and  objections 
made  to  it,  are  in  all  respects  the  same  as  examined  and 
disposed  of  in  that.  For  the  reasons  there  stated,  with- 
out repeating  them,  the  demurrer  should  have  been  over- 
ruled. 

Reversed  and  remanded. 


Davison  &  Teue  et  al.  v.  The  Dayenfobt  Gas-light 

and  Coke  Company. 

1.  Contract:  parol  evidence  :  principal  and  agent.  Where  a  con- 
tract purports  to  be  executed  by  one  in  his  own  behalf,  parol  evi- 
dence is  not  admissible,  in  an  action  brought  upon  the  instrument, 
to  show  that  in  fact  he  signed  it  as  agent  of  another,  for  the  pur- 
pose of  charging  the  latter  as  principal.  Following  Harkiru  v.  Ed- 
ward*  db  Turner  (1  Iowa,  462). 

2. action  upon  the  spbcial  facts.  But  it  seems  that  if  the 

alleged  principal  in  fact  received  the  consideration,  and  the  benefits 
of  the  contract  inured  to  him,  then,  in  equity  at  least,  an  action 
might  be  maintained  against  him  upon  the  special  facts  of  the  case. 

Appeal  from  Scott  District  Court. 
Monday,  May  11. 

Suit  in  equity  upon  four  written  contracts,  and  for  an 
accounting  thereunder.  There  was  a  demurrer  to  the 
petition,  which  was  sustained  by  the  District  Court. 
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The  plaintiffs  appeal.    The  further  necessary  facts  will 
be  found  stated  in  the  opinion. 

Davison  dk  True  for  the  appellants. 

Putnam  dk  Rogers  for  the  appellee. 

Cole,  J. — This  is  an  action  in  equity,  asking  for  an 
accounting  under,  and  recovery  Upon,  four  written  con- 
tracts. The  contracts  are  alike,  except  that  they  relate 
to  different  streets  or  different  portions  of  the  same  street, 
and  bear  different  dates.  The  plaintiffs  claim  as  assign- 
ees of  the  rights  of  James  Mackintosh.  The  following 
is  the  contract  bearing  the  earliest  date : 

"  This  memorandum  of  agreement,  made  and  entered 
into  this  26th  day  of  September,  1857,  between  Thomas 
G.  Gaylord,  of  the  city  of  Cincinnati,  in  the  State  of 
Ohio,  of  the  first  part,  and  James  Mackintosh,  of  the  city 
of  Davenport,  in  the  State  of  Iowa,  of  the  second  part,  as 
follows :  The  said  Gaylord  covenants  and  agrees  that  on 
or  before  the  1st  day  of  December,  A.  D.  1857,  he  will 
furnish  and  Jay  down  gas  pipes  of  the  dimensions  of 
three  and  four  inches,  on  the  street  known  as  Harrison 
street,  in  the  aforesaid  city  of  Davenport,  from  the  north 
side  of  Twelfth  street  southwardly  to  Fourth  street, 
where  the  said  pipe  shall  connect  with  the  main  pipes  of 
the  Davenport  Gas-light  and  Coke  company;  and  fur- 
ther, that  when  the  inhabitants  dwelling  upon  and  along 
said  Harrison  street  shall  desire  gas  for  their  own  use 
and  consumption  from  the  company  aforesaid  (to  wit,  the 
inhabitants  upon  said  Harrison  street  within  the  limits 
aforesaid),  then  the  said  Gaylord  will  furnish  and  cause 
to  be  laid,  without  expense  to  the  person  or  persons  so 
desiring,  gas  .pipes  leading  from  the  main  pipe,  so  to  be 
laid  in  said.  Harrison  street  over  and  against  the  lots  and 
dwellings  of  the  person  or  persons  so  desiring  gas;  and 
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the  said  Gaylord  further  agrees,  that  on  or  before  the  1st 
day  of  December,  1857,  he  will  furnish  and  cause  to  be 
Bet  up  and  erected  along  said  Harrison  street,  and  within 
the  limits  aforesaid,  twenty-one  lamp  posts  and  lamps; 
and  it  is  understood  mutually  between  the  parties,  that 
the  said  pipe,  when  so  laid,  and  the  said  lamp  posts  and 
lamps,  when  so  erected,  shall  be  the  property  of  the 
aforesaid  Davenport  Gas-light  and  Coke  company. 

"  And  in  consideration  of  the  premises  aforesaid,  the 
said  Mackintosh  agrees,  that  on  the  day  of  the  comple- 
tion of  the  laying  of  said  street  pipe  along  Harrison 
street,  and  of  the  erecting  of  said  lamp  posts  and  lamps, 
provided  the  same  be  completed  on  or  before  the  1st  day 
of  December,  1857,  he  will  execute  and  deliver  to  the 
said  Gaylord  his  promissory  note  (the  amount  whereof  is 
to  be  repaid  and  refunded  in  part  to  said  Mackintosh  in 
manner  hereinafter  set  forth),  payable  to  the  order  of  the 
said  Gaylord,  or  such  other  person  as  Gaylord  may  direct, 
for  the  sum  of  $4,800,  amply  secured  by  deed  of  trust  on 
real  estate,  bearing  date  of  the  day  of  the  arrival  of  said 
pipe  and  lamp  posts  and  lamps  in  the  city  of  Davenport, 
and  payable  one  year  thereafter. 

"And  the  said  Gaylord,  in  consideration  further  of 
the  execution  and  delivery  of  said  note,  and  the  money 
thereby  advanced  and  to  be  paid  to  him,  agrees  to  refund 
and  repay  the  amount  of  $4,000  thereof  to  the  said 
Mackintosh  in  manner  following,  that  is  to  say,  he  agrees 
that  twelve  times  in  each  year,  to  wit,  monthly  from  and 
after  December  1,  1857,  and  on  the  10th  day  of  each 
said  month,  he  will  pay  or  cause  to  be  paid  to  the  said 
Mackintosh,  such  and  so  great  a  sum  of  money  as  shall 
have  been  received  by  and  become  due  to  said  gas-light 
and  coke  company,  for  gas  consumed  and  used  within 
the  said  limits  where  the  aforesaid  pipe  is  to  be  laid,  and 
the  said  lamp  posts  and  lamps  erected  (whether  the  same 
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be  so  used  and  consumed  by  individuals  or  in  said  street 
lamps),  during  the  month  next  preceding  the  time  of 
said  payment ;  and  the  said  monthly  payments,  equal  as 
aforesaid  to  the  sums  received  by  and  due  to  the  said 
company  for  each  month  respectively,  shall  be  paid  to 
the  said  Mackintosh  until  the  gross  amount  of  the  sums 
so  paid  shall  amount  to  the  said  $4,000.  In  testimony 
whereof,  we  have  hereto  set  our  hands  and  seals  this  26th 
day  of  September  A.  D.  1857. 

"THOMAS  G.  GAYLORD, 
"JAMES  MACKINTOSH." 

The  plaintiffs  aver,  that  the  defendant  is  a  corporation 
duly  organized  under  the  laws  of  Iowa,  having  its  place 
of  business  in  Davenport;  that  said  defendant,  being 
desirous  of  causing  gas  pipes  laid,  lamp  posts  erected  and 
lamps  thereon  for  its  use  and  benefit,  the  said  defendant 
procured  one  Thomas  G.  Gaylord,  the  agent  of  said  com- 
pany, to  enter  into  said  contract  in  hiB  (said  Gaylord's 
name)  for  the  use  and  benefit  of  said  company ;  each  and 
every  stipulation  on  the  part  of  said  Gaylord,  contained 
in  said  contract,  is  then  averred  seriatim  to  be  the 
stipulation  and  agreement  of  the  said  company  which 
the  said  Gaylord  then  and  there  represented ;  each  suc- 
cessive stipulation  on  the  part  of  Mackintosh  is  then 
averred  to  have  been  entered  into  and  agreed  by  said 
Mackintosh.  Plaintiffs  then  aver,  that  the  defendant 
was  the  real  party  in  interest  in  said  contract,  and  the 
same  was  made  in  the  name  of  Gaylord  only  for  conve- 
nience, he  having  no  interest  therein  except  as  a  stock- 
holder in  said  company ;  that  the  said  company,  as  the 
party  to  said  contract,  proceeded  to  carry  out  the  terms 
thereof  by  causing  the  pipes  to  be  laid,  the  lamp  posts 
erected  and  lamps  put  thereon ;  and  thereafter,  and  up  to 
1864,  said  company,  pursuant  to  said  contract,  and  as  a 
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party  thereto,  accounted  for  and  paid  over  to  Mackin- 
tosh, and  to  plaintiffs  as  his  assigns,  large  sums  of 
money — the  monthly  receipts  for  gas  consumed  on  said 
street  by  private  persons  and  in  the  public  lamps. 

It  is  then  averred,  that  Mackintosh  kept  and  per- 
formed each  and  every  agreement  on  his  part ;  that  the 
defendant  has  not  kept  or  performed  its  part  of  said  con- 
tract ;  that  it  has  not  paid  to  Mackintosh,  or  to  plaintiffs 
as  his  assigns,  or  other  persons  authorized  to  receive  the 
same,  the  amount  received  and  due  for  gas  consumed  on 
said  street  each  month ;  that  said  defendant  has  received 
large  amounts  for  gas  consumed,  but  the  precise  amounts 
the  plaintiffs  have  no  means  of  ascertaining,  and  they 
have  demanded  of  said  company  to  account  for  and  pay 
over  the  same  according  to  said  contract,  which  said 
company  refused  to  do,  although  a  large  amount  of  said 
$4,000  is  still  due  and  unpaid. 

The  plaintiffs  then  aver,  that  said  Mackintosh,  being 
indebted  to  them  in  sums  still  due  and  unpaid,  assigned 
said  contract  and  all  his  interest  therein  to  plaintiffs,  by 
a  writing  thereon,  a  copy  of  which  is  set  forth,  whereby 
they  are  the  owners  of  said  contract  and  entitled  to  re- 
cover thereon.  The  plaintiffs  ask  for  an  accounting  and 
for  judgment,  etc. 

The  three  other  contracts  are  also  embraced  in  the 
petition,  and  the  averments  in  relation  to  them  are,  in 
substance,  the  same  as  the  foregoing,  though  upon  some 
points  considerably  more  extended.  The  averments  cover 
forty  pages  of  the  transcript,  and,  with  the  exhibits,  make 
sixty  pages. 

The  defendant  demurred  to  the  petition,  because, 
"  First,  it  does  not  set  forth  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant.  Second,  that 
no  averment,  nor  evidence  extrinsic  to  said  written  con- 
tracts set  forth  in  said  petition  between  said  Gaylord  and 
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said  Mackintosh,  is  admissible  to  show  this  defendant  a 
party  thereto,  or  to  charge  it  thereon." 

The  District  Court  sustained  the  demurrer.  The  plaint- 
iffs excepted  thereto,  and  now  assign  such  ruling  as  error. 

This  action  is  brought  upon   the  instrument  itself, 

rather  than  as  upon  the  cause  of  action  growing  out  of 

1.  covtbact:    the  facts,  a  part  of  which  may  be  evidenced 

evidence:       by  it.    The  counsel  have  argued  the  cause 

principal  and  . 

agent  and  treated  it  in  all  its  aspects  as  involving 

and  resting  upon  the  question,  whether  parol  evidence 
may  be  received  in  an  action  upon  the  instrument  to 
charge  a  party  thereon  whose  name  is  not  signed  thereto 
as  obligor.  This  precise  question  was  ruled  in  Harkins 
v.  Edwards  cfe  Turner  (1  Iowa,  426),  and  although  the 
court,  as  now  constituted,  might  not  be  entirely  agreed, 
were  the  question  now  presented  for  the  first  time,  yet 
since  it  has  been  heretofore  decided,  we  are  content  to 
obey  the  doctrine  of  stare  decisis.  This  affirms  the  judg- 
ment of  the  District  Court. 

In  view  of  the  manner  in  which  the  result  is  reached, 
the  court  canuot  forbear  the  suggestion,  that  if,  in  point 
%.  —  action  of  fact,  the  defendant  received  the  considera- 
»peSai  facta,  tion  advanced  by  Mackintosh,  and  the  benefits 
of  the  contract  inured  to  it,  then  an  action  might  be 
maintained  upon  the  special  facts  of  the  case,  and,  in 
equity  at  least,  these  plaintiffs  who  are  assignees  of  the 
contract,  might  be  regarded  as  entitled  to  all  the  rights 
of  action  growing  out  of  it,  which  their  assignor  might 
have  had.  The  right  of  a  party  to  maintain  a  suit  in 
equity  against  an  unnamed  principal,  when  the  agent 
acted  within  the  scope  of  his  authority,  seems  upon  prin- 
ciple, ex  aoquo  et  bono,  to  be  well  founded,  and  to  have  the 
support  of  authorities.  See  Story  on  Agency,  §  162 : 
Clark's  Exemtors  v.  Reimsdyk,  9  Cranch. ;  S.  C,  1  Gal- 
lison,  630.     A  court  of   equity  does  not  regard  form 
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simply,  but,  seizing  hold  of  the  substance,  administers 
justice  to  the  parties  according  to  the  measure  of  their 
substantial,  rather  than  their  formal,  rights  under  the 
contract  by  which  they  are  in  equity  bound. 

The  judgment  will  be  affirmed,  but  the  cause  will  be 
remanded  with  leave  to  plaintiffs  to  amend  their  petition, 
if  they  shall  be  so  advised. 

Affirmed. 


P—  r.  I«  « 

1.  Oonveyanoe:  contbact:  description.  A  verbal  contract  for  the 
conveyance  of  a  right  of  way  over  real  estate,  is  sufficiently  certain 
In  description,  if  the  points  of  commencement  and  termination  as 
well  as  the  line  of  the  way,  be  so  fixed  by  the  terms  of  the  agree- 
ment that  they  may  be  readily  ascertained  by  the  government 
surveys ;  and  though  the  length  of  the  way  is  uncertain  from  the 
statements  of  the  contract,  yet  if  its  certainty  is  fixed  by  other 
descriptions  it  is  sufficient  Certain  and  fixed  points,  courses  and 
monuments,  control  distances. 

2. contract.  Where  there  is  a  contract  for  the  sale  and  convey- 
ance of  certain  real  estate  and  for  a  right  of  way  over  certain  other 
real  estate,  embodied  in  the  same  agreement,  that  portion  relating 
to  the  right  of  way  may  be  shown  and  enforced  noth withstanding  a 
deed  for  the  real  estate  purchased,  made  pursuant  to  the  contract, 
contains  no  mention  of  the  right  of  way.  The  deed,  in  such  case, 
does  not  contain  the  contract  of  the  parties. 

8. consideration.  The  consideration  of  a  conveyance  may  be 

shown  to  be  different  from  that  stated  in  the  deed. 

4  Specific  performance  i  right  of  way.  A  verbal  contract  for  the 
conveyance  of  a  right  of  way  over  certain  real  estate,  will  be  speci- 
fically enforced  in  equity. 

Appeal1  from  Wmnesheik  District  Court. 

Monday,  May  11. 

This  is  an  equitable  proceeding  to  enforce  the  specific 
performance  of  a  verbal  contract  to  convey  a  right  of 
Vol.  XXIV.— 54 
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way.  The  petition  avers,  that  the  defendant  agreed  to 
aell  and  convey  to  the  plaintiff  a  certain  tract  of  land 
(describing  it),  and  a  right  of  way  connecting  the  same 
with  a  certain  public  road,  to  commence  at  a  given  corner 
of  the  land,  and  thence  over  defendant's  land  along  a  sec- 
tion line  to  the  intersection  thereof  with  said  public  road, 
and  to  be  of  such  width  as  is  necessary  for  the  nse  of  the 
plaintiff.  The  consideration  to  be  paid  by  plaintiff  for 
said  land  and  said  right  of  way  was  $500.  Under  this 
contract  the  defendant  caused  another,  who  held  the  title 
of  the  land,  to  convey  the  same  to  plaintiff,  the  considera- 
tion for  the  land  and  right  of  way  having  been  paid  or 
received,  and  the  plaintiff  went  into  the  possession  of  the 
land  and  of  the  use  and  enjoyment  of  the  right  of  way, 
and  continued  therein  for  near  two  years  under  said  agree- 
ment,  until  the  defendant  interrupted  such  use  by  fasten- 
ing up  the  way  and  denying  plaintiff's  right  thereto.  No 
conveyance  of  the  right  of  way  has  been  executed  by  de- 
fendant. The  relief  asked  is  a  decree  requiring  defend- 
ant to  execute  a  deed  for  said  right  of  way  and  securing 
plaintiff  in  the  possession  and  enjoyment  thereof.  The 
answer  of  the  defendant  admits  the  conveyance  of  the 
land,  as  stated  in  plaintiff's  petition,  but  denies  the  agree- 
ment in  regard  to  the  right  of  way,  and  avers  that  the 
consideration  of  $500  was  paid  for  the  land  alone. 

A  decree  was  rendered  in  accordance  with  the  prayer 
of  plaintiff's  petition.    Defendant  appeals. 

John  T.  Clark  and  Reuben  Nobis  for  the  appellant 

L.  Bvttis  for  the  appellee. 

Beck,  J.  —  The  evidence  satisfactorily  sustains  the  alle- 
gations of  the  petition  in  regard  to  the  agreement  to  con- 
vey to  plaintiff  the  use  and  possession  of  the  right  of  way, 
and  the  other  material  averments.     Against  plaintiff's 
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right  to  relief,  however,  the  defendant  urges  the  following 
objections : 

I.  That  the  contract  is  not  sufficiently  certain  as  to  the 

way  itself  to  authorize  the  court  to  enforce  specific  per- 

1.  contit-      formance  therecrf.    We  think  this  objection  is 

contract:        not  well  taken.    The  point  of  commencement 
description.     0f  ^e  wfty  M  weu  ag  the  line  thereof,  are 

fixed  by  the  terms  of  the  agreement  and  may  be  readily 
determined  by  the  government  surveys,  and  the  actual 
terminus  is  declared  by  the  contract  and  ascertained  by 
the  road  which  the  way  in  controversy  intersects.  Though 
the  length  is  uncertain,  as  stated  in  the  contract,  yet  it  is, 
in  fact,  certain,  as  fixed  by  the  other  descriptions.  Cer- 
tain and  fixed  points,  courses  and  monuments  control 
distances ;  these  being  given  in  this  contract,  the  road 
can  be  determined  with  mathematical  certainty. 

II.  It  is  urged,  that  the  contract  between  the  parties  is 
contained  in  the  deed  conveying  the  land  to  plaintiff,  and 
% cannot  be  varied  or  extended  to  include  a 

oontnlct  right  of  way.  But  it  is  very  evident  that 
the  deed  has  nothing  whatever  to  do  with  the  contract, 
farther  than  it  was  executed  for  the  purpose  of  carrying 
it  out  in  part.  It  is  not  between  the  same  parties  who 
made  the  contract,  and  in  no  sense  does  it  contain  that 
contract. 

III.  It  is  contended,  that  inasmuch  as  the  deed  recites 
that  the  consideration  for  the  land  is  $500,  which  was  the 
j. only  consideration  paid  by  plaintiff  to  defend- 

comidermtion.  an^  an(j  ^  «t  CSLnno^  |>e  8hown  to  be  less  or 

different,  being  incapable  of  contradiction,  therefore  it 
cannot  be  shown,  that  any  part  of  the  amount  paid  by 
plaintiff  was  in  consideration  of  the  right  of  way,  and  it 
must  be  conclusively  taken,  that  the  money  was  paid  for 
the  land  and  the  land  only.  But  the  deed  is  not  the  con- 
tract of  the  parties  to  this  suit,  and  does  not  embody  the 
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contract  which  plaintiff  seeks  to  enforce.  If  it  were,  the 
consideration  could  be  truly  shown  to  be  different  from 
th^t  expressed  in  it  Lawtonetux.  v.  Buckingham,  Admr.t 
15  Iowa,  22. 

.    IY.  *t he  defendant  insists,  that  plaintiff's  only  remedy, 
in -case  the  contract  is  found  to  exist  and  can  be  supported, 
\.  Brtcmo      k  *&  action  for  damages,  and  that  an  agree- 
2£i^i«ht    ment  of  this  character  for  the  conveyance  of  a 
of  wmy.  right  of  way  will  not  be  specifically  enforced. 

This  court  has  held  otherwise.  WethereU  v.  Brobst,  23 
Iowa,  586. 

We  find  no  well  .founded  objections  in  the  record  to  the 
proceedings.    The  decree  of  the  District  Court  is  therefore 

Affirmed. 


AXDXB80N  V.  WeISBR. 

1.  Contract r  need  not  be  read  over:  instruction  tending  to 
mislead.  The  defendant  in  an  action  claimed,  that  the  subject  in 
controversy  was  covered  by  the  terms  of  a  written  contract.  The 
court  instructed,  that  if  the  "writing,  executed  at  the  time  of  the 
contract,  was  read  over  to  the  plaintiff,  and  he  understood  and  ae> 
cepted  it,  then  the  parties  are  bound  by  its  terms  as  fixing  their 
rights,"  etc  Meld,  that  the  instruction  had  a  tendency  to  mislead, 
because  the  jury  might  infer  therefrom,  that  if  the  writing  was  not 
read  over  to  plaintiff,  though  understood  by  him,  it  would  not  have 
the  binding  force  to  which  it  would  otherwise  be  entitled. 

2. parol  evidence.  Parol  evidence  is  not  admissible  to  change 

or  vary  the  terms  of  a  written  contract.  In  the  absence  of  fraud  or 
mistake,  the  writing  must  be  accepted  as  the  authoritative  evidence 
of  the  agreement. 

8.  Principal  and  agent!  purchase  of  real  estate.  The  relation  of 
principal  and  agent  does  not  necessarily  exclude  the  latter  from 
reaping,  in  the  purchase  of  certain  real  estate  for  his  principal,  the 
benefit  of  a  contract  with  the  principal  wherein  he  stipulates  to 
pay  the  agent  a  given  sum  for  the  land,  whatever  it  may  cost  the 
latter. 
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Monday.  Mat  11.  *' V   - 

Thb  substance  of  plaintiff's  case,  as  shown  bymmpeii-  , 
tion,  is  this :  In  June,  1865,  he  employed  defewjafjXBPAB T^ 
his  agent,  to  purchase  for  him  a  tract  of  land  of  a^ftrtgi 
residing  in  Pennsylvania,  the  land  being  in  Winnesheik 
county,  in  this  State,  where  the  parties  resided.  He 
authorized  him  to  pay  as  high  as  six  dollars  per  acre, 
paying  thereon  at  the  time  $200 ;  defendant,  notwithstand- 
ing; the  obligation  thus  imposed,  disregarded  the  same, 
purchased  the  land  for  $284 ;  represented  that  he  was 
compelled  to,  and  did  pay  $480,  and  plaintiff,  confiding 
in  this  representation,  paid  this  last  sum,  and  expenses, 
and  a  commission  of  ten  dollars  for  said  defendant's  ser- 
vices ;  wherefore,  etc. 

The  claim  is  to  recover  the  difference  between  the 
amount  actually  paid  by  defendant  and  the  sum  which 
he  thus  wrongfully  induced  and  compelled  plaintiff  to 

pay. 

The  answer  is  in  denial,  and  farther  sets  up,  that  de- 
fendant was  to  purchase  the  land  and  sell  the  same  to 
plaintiff  for  $480 ;  if  it  exceeded  eighty  acres,  plaintiff 
was  to  pay  six  dollars  per  acre  for  the  excess,  $200  to 
be  paid  at  the  time,  $100  December  25, 1865,  and  the 
balance  in  one  year,  with  ten  per  cent  on  the  deferred 
payments ;  that  if  the  land  could  not  be  obtained,  the 
agreement  was  to  be  void ;  that,  pursuant  to  this  agree- 
ment, defendant  purchased  the  land  and  conveyed  the 
same  to  plaintiff,  and  that  upon  this  agreement,  and  none 
other,  was  the  land  sold  and  conveyed. 

Trial  to  a  jnry.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

G.  R.  WiUett  for  the  appellant. 
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"Weight,  J. — The  errors  assigned  relate  to  the  action 
of  the  court  in  giving  and  refusing  certain  instructions, 
and  in  overruling  the  motion  for  a  new  trial.  Under  the 
last  head  it  is  insisted,  that  the  verdict  is  against  law 
and  evidence. 

To  the  proper  understanding  of  the  case,  a  most  mate- 
rial item  of  evidence  is  the  following  written  agreement, 
which  the  defendant  relies  on  as  the  sole  and  exclusive 
evidence  of  the  contract  between  the  parties : 

"  Eeceived,  Decorah,  June  23, 1865,  of  Aaron  Ander- 
son $200,  which  is  toward  paying  for  [describing  the 
land],  for  which  he  is  to  pay  me  $480;  and  if  there 
should  be  more  than  eighty  acres,  he  to  pay  for  the 
increase  at  the  rate  of  six  dollars  per  acre ;  $200  down, 
as  above,  which  he  pays  now,  $100  December  25, 1865, 
and  balance  one  year  from  date,  with  ten  per  cent  on 
deferred  payments ;  he  to  pay  for  all  revenue  stamps  and 
all  expenses  which  may  be  incurred  about  the  business. 
In  case  we  fail  to  get  the  deed  for  the  above  land,  then 
this  receipt  is  to  be  null  and  void  and  of  no  effect. 

"H.  S.  WEISER  &  CO." 

It  is  admitted  that  defendant  had  no  partner,  and 
that  H.  S.  Weiser  alone  transacted  business  by  this  firm 
name. 

There  is  no  claim,  nor  could  there  well  be,  that  this 
iii8trument  is  to  be  treated  as  a  mere  receipt,  and  there- 
i.  cohtbaot:  f°re  °Pen  to  evidence  to  explain  or  contradict 
SSJd  over^6  ite  terms,  containing,  as  it  does,  terms  and  con- 
lMtmctioi.  dition8  Being  in  fact  an  agreement  or  con- 
tract between  the  parties,  it  is  no  more  to  be  affected  by 
extrinsic  evidence  than  if  nothing  was  said  in  it  about 
the  receipt  of  the  $200.    This  rule  was  clearly  recognized 
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in  the  court  below,  for  the  jury  were  told  —  assuming  that 
the  writing  was  read  over  to  plaintiff  and  he  understood 
it — that  the  parties  would  be  bound  by  it  as  fixing  their 
rights  and  liabilities,  and  the  law  will  treat  it  as  contain- 
ing all  there  was  of  the  contract.  And  yet  we  cannot 
resist  the  conclusion,  that  the  court  below  failed  to  give 
and  explain  to  the  jury  the  full  force  and  effect  of  this 
instrument.  It  is  but  too  apparent  that  they  were  left  to 
go  into  the  whole  field  of  evidence,  whatever  might  be 
their  opinion  as  to  the  binding  force  or  effect  of  the  agree- 
ment. Thus  they  are  told,  as  above  shown,  that  if  the 
**  writing,  executed  at  the  time  of  the  contract,  was  read 
over  to  the  plaintiff  and  he  understood  and  accepted  it, 
then  the  parties  are  bound  by  its  terms  as  fixing  their 
rights,"  etc.  But  in  no  other  or  different  manner  or  lan- 
guage was  its  binding  effect  explained.  Now  there  is  no 
question  under  the  evidence  as  to  its  acceptance.  But 
while  the  converse  of  the  proposition  is  not  stated,  the 
jury  could  well  infer,  that  if  the  writing  was  not  read 
over  to  plaintiff,  though  he  understood  it,  it  would  not 
have  the  binding  force  to  which  it  would  otherwise  be 
entitled.  And  yet,  suppose  the  terms  were  well  under- 
stood between  the  parties,  and  this  writing  correctly  ex- 
pressed their  contract,  there  could  be  no  question  as  to  its 
binding  effect.  Or  suppose  it  was  correctly  explained  to 
him,  though  not  read  to  him  at  the  time  (he  was  illit- 
erate and  could  not  read),  it  would  certainly  be  equally 
binding.  Or  suppose  again  he  did  not  understand  its 
terms,  yet  it  in  fact  contained  their  contract :  the  jury 
ought  not  to  have  been  left  to  disregard  it  and  decide  the 
case  upon  testimony,  which  was  in  conflict  with  its  terms 
and  provisions. 

As  a  writing  it  speaks  for  itself.  In  the  absence  of 
fraud  or  mistake,  it  must  be  accepted  as  the  authoritative 
evidence  of  the  contract.    If  defendant,  because  of  his 
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% p^     superior  sagacity,  or  because  of  a  special  con- 

•^rt^08-  fidence  reposed  in  him  by  plaintiff,  obtained 
the  contract  by  fraud  and  misrepresentation,  then  it  would 
not  be  binding.  But  if  not  thus  impeached,  all  evidence 
to  change  or  alter,  or  in  conflict  with  its  terms,  would  of 
course  be  inadmissible,  and  the  plaintiff  must  be  judged 
by,  and  defendant  held  to,  these — nothing  more,  nothing 
less.  The  rule  is  a  wise  and  salutary  one  —  a  rule,  too, 
which  should  be  clearly  given  to  a  jury  in  all  such  cases, 
that  they  may  not,  as  they  are  often  too  apt  to,  treat  mere 
conversations  and  preliminary  negotiations  as  of  equal 
dignity  and  force  with  the  contract  in  writing  itself. 

But  an  error  of  even  more  practical  importance  in  this 
case  was  the  refusal  to  give  defendant's  first  instruction. 
*.  pbwcipai.  The  substance  of  this  was,  that  though  defend- 
pSrehSe'of  ant  was  plaintiff's  agent,  it  would  not  necee- 
rede,ute-  sarily  follow  that  plaintiff  should  take  all  the 
benefit  of  the  purchase;  that  it  was  plaintiff's  right  to 
stipulate  that  he  would  pay  a  given  sum  for  the  land, 
whatever  its  cost  to  defendant,  and  that  if  such  contract 
was  made  it  was  immaterial  at  what  price  the  defendant 
purchased.  If  plaintiff's  theory  is  true,  that  defendant 
was  to  purchase  the  land  for  him,  and  that  he  was  to  pay 
no  more  than  defendant,  as  his  agent,  paid,  then,  of 
course,  if  defendant  misrepresented  the  amount  paid,  and 
by  his  fraud  induced  plaintiff  to  pay  more  than  the  true 
amount,  there  would  be  no  question  as  to  his  right 
to  recover  this  excess.  For  the  law  will  not  permit 
the  agent  to  thus  make  profit  to  himself.  The  mere 
authority  to  pay  as  high  as  six  dollars  per  acre  would  not 
entitle  defendant  to  more  than  he  actually  paid,  if  less 
than  this.  The  amount  thus  saved  would  be  the  plaint- 
iff's, and  defendant  would  have  no  right  to  claim  the 
maximum  amount  which  he  was  by  such  agreement  per- 
mitted to  pay  for  the  land.    And  yet,  though  plaintiff 
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constituted  defendant  his  agent  to  procure  this  land,  it 
was  perfectly  competent  for  him  to  agree  to  pay  him  a 
specified  sum  if  he  obtained  it,  and  defendant  would  be 
free  to  make  the  best  bargain  he  could,  without  liability 
to  account  for  the  profit  thus  made.  This,  of  course,  is 
upon  the  hypothesis  that  the  contract  was  not  tainted 
with  fraud. 

In  such  a  case  the  agent  would  not  be  the  buyer  and 
seller,  in  the  sense  that,  because  of  imcompatability  of 
interest,  the  transaction  would  be  held  invalid.  He  be- 
comes the  seller,  and  the  purchaser,  contracting  with  a 
knowledge  of  the  facts,  cannot  insist  upon  the  application 
of  the  rule  that  the  agent  purchased  for  his  principal,  and 
therefore  such  principal  is  to  have  the  profit  resulting 
from  such  purchase.  It  is  true,  that  he  might  be  held  to 
the  fulfillment  of  his  contract  and  treated  as  a  trustee  hold- 
ing for  the  benefit  of  his  employer.  But  not  to  the  extent 
of  saying,  that  plaintiff  would  not  be  concluded  by  a  con- 
tract fairly  entered  into,  to  pay  a  specific  sum  for  the  land. 

It  would  seem  to  be  a  misuse  of  terms  and  ideas  to 
apply  the  principles  applicable  and  well  understood 
between  principal  and  agent  to  a  case  of  the  kind  sup- 
posed. For,  according  to  the  theory  of  the  instruction 
under  consideration,  the  defendant  would  not  be  buying 
for  plaintiff,  but  for  himself,  to  enable  him  to  execute  a 
contract  to  convey.  Plaintiff  says,  in  effect,  instead  of 
undertaking  to  buy  this  land  from  the  present  owner,  you 
get  it  and  I  will  pay  you  so  much.  Now  in  this  there  is 
nothing  necessarily  unfair,  nor  unusual.  For  the  defend- 
ant's trouble,  for  his  superior  opportunities,  whether  from 
acquaintance  with  the  owner  or  otherwise,  or  from  what- 
ever consideration — he  undertakes  to  pay  so  much,  and  it 
would  certainly  be  extraordinary,  if  under  such  circum- 
stances the  defendant  would  be  so  fully  plaintiff's  agent 
as  that  he  might  not  negotiate  on  his  own  terms  for  the 
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land  anA*be  entitled  to  the  full  sum  thus  agreed  to  be  paid. 
*  Then  again,  plaintiff  Bought  to  avoid  the  effect  of  the 
.  written  agreement.  What  were  the  actual  terms  of  the 
contract,  was  attempted  to  be  shown  by  extrinsic  evi- 
dence.- The  parties  differed  widely  as  to  what  were  these 
terms,  defendant  testifying  and  introducing  other  evidence 
tending  to  show  that  he  sold  the  land  to  plaintiff,  and  that 
he  was  to  pay  for  it  in  precise  accordance  with  the  agree- 
ment afterward  reduced  to  writing.  In  this  state  of  case, 
if  the  jury  found  that  the  written  contract  was  not  bind- 
ing, the  instruction  in  question  was  proper,  as  giving  the 
correct  rule  upon  the  defendant's  theory  of  the  transac- 
tion. For,  while  the  jury  were  told  what  to  do  if  they 
found  the  written  agreement  to  be  binding,  they  were 
left  entirely  unadvised  touching  defendant's  rights  or 
liabilities,  if  the  agreement,  upon  the  assumption  that  it 
existed  in  parol  only,  was  as  defendant  claimed  it  to  be. 

These  views  render  it  unnecessary  to  consider  whether 
the  verdict  was  sustained  by  the  evidence. 

Because  of  the  errors  above  pointed  out,  the  judgment 

below  is 

[Reversed. 


Stoner  et  al.  v.  "Weiser. 

Principal  and  agent:  liability  of  real  estate  agent.  Where  an 
agent  for  the  aale  of  certain  real  estate,  by  the  concealment  of  facta 
in  relation  to  the  value  of,  and  demand  for,  the  lands,  as  well  as  by 
false  statements  relative  thereto,  procures  a  conveyance  of  the  land 
to  him  by  his  principal,  for  a  much  less  {am  than  they  are  worth, 
and  while  he  is  negotiating  a  sale  thereof  for  a  much  larger 
amount  to  another  person,  the  agent  will  be  held  liable  for  the 
difference  between  what  he  paid  his  principal  and  what  he  received 
from  the  purchaser,  with  such  rate  of  interest  on  this  difference  aa 
he  received  on  deferred  payments,  from  the  purchaser,  rather  than 
for  the  difference  between  what  he  paid  and  what  the  land  was 
actually  worth. 
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Appeal  from  Wmneah&ik  District  Ca 

Monday,  May  U.  ptk*$i  •$! 

Surr  in  equity  by  principals  against  their  i*ej  ^ 
cover  the  difference  between  the  price  paid  thefifcfey  him' 
for  certain  lands,  for  the  sale  of  which  he  was  claimecNfc 
be  their  agent,  and  the  valne  thereof.  The  District  Court 
rendered  judgment  for  the  plaintiff  for  $1,600.  Both 
parties  appeal. 

Z.  Bullis  for  the  plaintiffs. 

Q.  JR.  WiUett  for  the  defendant. 

Cole,  J. — The  evidence  in  this  case  establishes  the 
fact,  that  the  defendant  was  the  agent  of  the  plaintiffs  for 
pmwcifal  the  sale  of  the  lands  in  controversy.  Of  this, 
liability  of      there  can  be  no  reasonable  doubt.    It  is  also 

T6&1  fnt>tf> 

•*«*.  satisfactorily  proven,  that  by  fraudulent  con- 

cealment of  facts,  well  known  to  defendant,  as  to  the 
value  of  and  demand  for  the  lands,  as  well  as  by  false 
statements  in  relation  thereto,  and  of  actual  sales  of 
other  lands  in  the  immediate  vicinity,  the  defendant  pro- 
cured a  conveyance  of  the  land  to  him  by  the  plaintiffs 
for  the  consideration  of  $1,675,  while  he  was  negotiating 
a  sale  thereof  for  $3,000,  which  was  completed  to  an- 
other party  by  or  before  the  time  he  received  his  deed. 
This  purchaser  from  the  defendant  sold  the  lands  to  other 
parties,  within  a  few  months  thereafter,  for  $3,960.  But 
there  is  no  proof  that  the  defendant  acted  fraudulently  in 
the  sale  of  the  land  to  his  vendee ;  that  is,  that  he  sold  it 
for  less  than  its  value,  with  intent  thereby  to  defraud  the 
plaintiffs.  And  in  view  of  all  the  evidence,  we  are  not 
prepared  to  say  that  the  defendant  did  not  obtain  a  fair 
price  for  the  land  when  sold,  as  it  was,  in  a  body ;  or,  as 
the  witnesses  express  it,  by  wholesale. 
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The  court  below  found  the  value  of  the  land  to  be 
$8,400,  and  charged  the  defendant  with  that  sum,  and 
allowed  him  for  the  purchase-money  paid,  and  taxes 
and  interest;  leaving  a  balance  due  the  plaintiffe  of 
$1,610. 

In  our  opinion,  the  correct  basis  of  determining  the 
amount  of  plaintiff's  recovery,  where,  as  in  this  case,  de- 
fendant used  diligence  to  and  did  obtain  a  fair  price  on  the 
resale  by  him,  is  to  charge  the  defendant  with  the  amount 
received  by  him  for  the  land;  deduct  therefrom  the 
amount  paid  by  him,  and  charge  defendant  with  the  bal- 
ance, with  ten  per  centum  per  annum  interest  to  date  of 
judgment.  He  received  ten  per  cent  interest  on  the  de- 
ferred payments  in  the  sale  made  by  him,  and  therefore 
should  be  charged  with  that  rate. 

As  this  basis  would  afford  a  result  not  materially  dif- 
ferent from  the  judgment  of  the  District  Court,  that 
judgment  will  be  permitted  to  stand.  Each  party  will 
pay  one-half  the  costs  of  this  appeal. 

Affirmed. 


McGregor's  Executobs  y.  Vanpel. 

Taxes:  executor.  The  personal  property  left  by  a  decedent  is,  as  a 
general  role,  to  be  assessed  in  the  county  of  which  he  died  a  resi- 
dent, and  in  which  administration  is  granted,  rather  than  in  the 
county  where  his  executor  resides,  if  different  from  that.  Sections 
714  and  716  of  the  Revision  do  not  change  this  rule. 

purchase-money  MORTGAGE.  A  mortgage  given  to  secure  the 

payment  of  the  purchase-money  of  the  premises  mortgaged,  is  not 
exempt  from  taxation. 

Appeal  from  Clayton  District  Court. 

Monday,  May  11. 

Taxation  op  mortgages:  statute  construed,  kpc. — 
The  petition  seeks  an  injunction  against  the  defendant, 
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as  treasurer  of  Clayton  county,  to  restrain  the  collection 
of  certain  taxes  alleged  to  be  illegal. 

A  general  demurrer  to  the  petition  was  sustained  by 
the  District  Court,  to  which  ruling  the  plaintiffs  ex- 
cepted and  appeal. 

The  facte  stated  in  the  petition  are,  in  substance,  the 
following : 

James  McGregor,  Jr.,  died  testate  on  the  24th  of 
March,  1867 ;  on  the  2d  of  April,  the  plaintiff  McKinlay 
was  appointed  special  executor  of  the  estate ;  and  on  the 
5th  of  August,  he  and  Bnell,  the  other  plaintiff,  were 
commissioned  executors  of  the  will,  superceding  the  spe- 
cial appointment.  The  plaintiffs  and  all  the  legatees  and 
devisees  of  the  will,  except  Mrs.  Leffingwell,  who  is  a 
legatee  to  the  extent  of  $2,000,  are  non-residents  of  Clay- 
ton county,  and  have  been  so  since  long  prior  to  the 
decease  of  said  McGregor.  His  estate  consisted  only 
of  land  situate  in  Clayton  county,  and  mortgages  given 
for  purchase-money  of  lands  in  that  county  previously 
sold  by  him,  and  of  some  real  estate  in  the  State  of  New 
York ;  also  of  wearing  apparel,  a  private  library  of  less 
than  $100  value,  and  a  few  family  pictures.  All  of  the 
mortgages  contain  a  clause  that  the  mortgagor  shall  pay 
the  taxes  on  the  land,  and  it  has  been  and  is  the  uni- 
versal practice  to  assess  and  tax  the  land  to  the  pur- 
chasers and  persons  holding  under  them.  And  it  is 
alleged,  that  the  property  left  by  the  said  McGregor  is 
now  owned  chiefly  by  non-residents  of  Iowa. 

On  or  about  the  24th  of  April,  which  was  subsequent  to 
the  appointment  of  the  special  executor,  the  assessor  listed 
for  taxation  the  estate  left  by  said  deceased,  as  follows : 

Estate  of  James  McGregor,  Jr. — Real  estate  (giving 
the  items),  $28,996;  and  personal  property  (giving  no 
items),  $39,600 ;  intending  by  the  latter  to  assess  the 
value  of  the  mortgages  taken  for  purchase-money.. 
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Plaintiffs  having  learned  that  the  mortgages  were  as- 
sessed for  taxation,  applied  to  the  board  of  supervisors  to 
correct  the  assessment,  and  they  refused ;  and  the  board 
have  caused  the  tax  list,  including  the  illegal  assessment 
and  levy  thereon,  to  be  placed  in  the  county  treasurer's 
hands  for  collection,  who  will  proceed  to  enforce  collec- 
tion unless  restrained  by  injunction. 

Jos.  M.  McKinlay  for  the  plaintiflfe. 
Reuben  Noble  for  the  defendant. 

Dillon,  Ch.  J. — The  demurrer  was,  of  course,  prop- 
erly sustained,  unless  the  facts  alleged  entitle  the  plaint- 
iffs, who  are  the  executors  of  James  McGregor,  deceased, 
to  the  relief  sought.  The  petition,  inadvertently  or  de- 
signedly, omits  to  state  certain  facts.  Thus,  it  is  not 
distinctly  alleged  where  the  testator  died.  It  inferen 
tially  appears,  and  will  be  taken  to  be  true,  that  he  died 
in  Clayton  county,  in  which  the  assessment  and  levy  in 
question  were  made. 

It  is  stated,  that  the  executors  are  non-residents  of 
Clayton  county,  but  it  is  not  stated  in  what  county  they 
do  reside.  It  is  not  stated  by  what  County  Court  admin- 
istration was  granted,  but  it  is  presumed  that  it  was  by 
the  County  Court  of  Clayton  county.  A  copy  of  the  will 
is  not  annexed  to  the  petition.  Whether  the  bequests  are 
specific  or  general,  does  not  appear.  The  estate  is  not 
alleged  to  have  been  settled,  and  it  is  to  be  presumed 
that  the  mortgages  are  in  the  possession  of  the  executors. 
To  what  extent  the  legatees  are  non-residents  of  the 
State  is  not  averred. 

With  this  allusion  to  the  petition,  we  proceed  to  notice 
the  two  grounds  on  which  the  executors  base  their  appli- 
cation for  an  injunction. 
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I.  The  assessment  was  made  after  the  appointment  of 
one  of  the  plaintiffs  as  special  executor,  at  which  time  it 
l.  Tamm:  k  claimed  "  the  personal  property  (to  wit,  the 
executor.  mortgages  in  question)  was  not  in  the  county, 
and  consequently  had  passed  beyond  the  reach  of  the 
assessors  of  that  county. " 

Sections  714  and  716  of  the  Revision  are  referred  to  as 
sustaining  the  point  here'  made,  which  is,  that  the  per- 
sonal property  of  a  decedent  is  to  be  listed  and  assessed 
in  the  county  in  which  the  executor  resides,  if  he  resides 
in  a  county  different  from  that  in  which  the  decedent 
died  and  administration  was  granted.  Applied  to  this 
case,  the  result  would  be,  that  if  Mr.  McEinlay,  the 
executor,  resided  in  Dubuque  county,  the  personal  prop- 
erty of  the  testator  would  be  taxable  in  that  county,  and 
not  in  the  county  in  which  he  died.  Such  a  result 
cannot  be  justly  inferred  from  the  provisions  of  the 
statute  above  referred  to  respecting  the  listing  of  the 
property. 

Co-executors  may  live  in  different  counties,  and,  in  that 
case,  it  could  not  be  claimed  that  each  should  list  this 
property  in  his  own  county.  The  true  view  is,  that  the 
executors  represent  the  decedent ;  and  the  personal  prop- 
erty he  leaves  is,  as  a  rule,  to  be  assessed  in  the  county 
of  which  he  died  a  resident.  It  is  admitted  by  the  ap- 
pellant, that  this  point  is  technical.  In  view  of  the  fact, 
that  it  is  not  averred  by  the  executor  that  he  listed  the 
property  for  taxation  in  the  county  of  his  residence,  or 
that  it  has  been  listed  by  him  anywhere,  this  objection 
has  nothing  in  it  which  commends  it  to  the  favorable  re- 
gard of  a  court  of  equity. 

Until  the  estate  is  settled,  it  cannot  be  known  that  the 
legatees  will  obtain  any  thing  from  the  estate. 

If  the  estate  had  been  settled,  and  specific  mortgages 
delivered  over  to  legatees,  non-residents  of  the  State,  the 
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question  presented  would  be  different  from  that  arising 
on  the  present  record.  See,  generally,  Faxton  v.  MeCosh, 
12  Iowa,  527 ;  City  of  Davenport  v.  Railroad  Co.,  *<L 
539 ;  Stephens  v.  Booneville,  34  Miss.  323 ;  Wilson  v. 
Mayor ,  etc.,  of  New  York,  4  E.  D.  Smith,  675 ;  Hardy 
v.  Yarmouth,  6  Allen,  277. 

II.  The  next  ground  for  the  injunction  is,  that  taxa- 
tion of  a  purchase-money  mortgage  is  double  taxation, 
%.  —  pnr-      and  unwarranted  by  a  fair  construction  of  the 

ChM6-D10116T 

mortgage.  revenue  law.  Section  712  of  the  Revision 
expressly  declares,  that  "  mortgages  and  other  like  secu- 
rities "  are  "subject  to  taxation."  "All  money  secured 
by  mortgage  "  is  embraced  in  the  term  "  credit,"  as  used 
in  the  revenue  statute. 

Such  mortgages  are  not  exempted  from  taxation  (§  711); 
and  "  all  other  property  within  the  State,  except  that  ex- 
empted, is  declared  to  be  subject  to  taxation."  §  712. 

Such  mortgages  are,  therefore,  included  in  the  class  of 
taxable  property,  and  the  courts  should  so  hold,  unless 
this  will  lead  to  double  taxation.  This  objection,  it  will 
be  seen,  is  precisely  the  same  as  if  Mr.  McGregor  were 
living  and  himself  urging  it.  The  lands  sold  are  taxed 
to  the  purchasers.  §  714.  For  these  reasons  Mr.  Mc- 
Gregor is  not  taxed.  He  is  taxed  only  in  respect  to  the 
purchase-money.  How  can  he  say  he  is  doubly  taxed! 
His  vendees,  who  owe  for  their  lands,  have  much  more 
ground  for  complaint  than  he.  They  are  assessed  for  the 
value  of  the  land.  §  720.  Mr.  McGregor  may  deduct 
debts  owing  by  him  from  the  money  coming  to  him. 
§722. 

The  purchase-money  mortgage  is  not  the  land,  but  a 
species  of  property  different  and  distinct.  A  tax  upon 
the  one  is  not  a  tax  upon  the  other. 

A  system  of  assessments  operating  with  entire  equality, 
and  with  absolute  and  relative  justice,  is  a  desideratum 
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in  government  yet  unattained,  and  perhaps  unattaina- 
ble. 

We  fail  to  perceive  any  hardship  in  Mr.  McGregor's 
case.  Suppose  a  man  worth  $30,000,  all  in  lands.  All 
will  concede  he  should  be  taxed  upon  them.  If  he  sells 
them,  and  gets  $30,000  in  mortgages  secured  thereon, 
shall  he  escape  taxation  ?  If  the  mortgagors  do  not  com- 
plain, Mr.  McGregor  should  be  content. 

Affirmed. 


84    441 

Callanan  et  al.  v.  Shaw.  ,ffJ5! 

24    441 
|U8   505 

1.  Endenoe:  of  witness  not  credible.  The  evidence  of  a  witness 
who  is  not  credible,  if  corroborated  and  not  contrary  to  reason,  ought 
not  wholly  to  be  disregarded.  Nor  is  the  evidence  of  a  witness  who 
is  shown  to  have  testified  falsely  upon  a  material  fact  to  be  dis- 
regarded unless  such  testimony  be  knowingly  and  willfully  false. 
The  maxim  fcUitti  in  uno  foUsus  in  omnibus  is  to  be  applied  only 
where  the  witness  willfully  and  knowingly  gives  false  testimony. 

2. demeanor  of  witness.  The  manner  of  the  witness  in  testify- 

ing,  and  his  demeanor,  conduct  and  appearance  before  the  jury,  are 
proper  matters  to  be  considered  in  weighing  his  testimony.  All 
questions  of  credibility  and  the  weight  of  testimony  are  for  the  jury 
to  decide. 

8.  Usury :  payment.  Where  money  is  borrowed  at  usurious  interest, 
and  a  part  thereof,  with  the  usury,  is  paid,  and  a  note  given  at  a 
legal  rate  of  interest  for  the  balance,  the  contract  is  tainted  with 
usury. 

4.  assignee  of  USURIOUS  note.  If  the  maker  of  a  usurious  note 

represents  to  a  person  about  to  purchase  the  same,  that  there  was  no 
usury  in  it,  and  such  person  takes  it  upon  the  faith  of  such  represen- 
tations, and  without  any  knowledge  of  its  being  usurious,  the  maker 
is  estopped  from  afterward  setting  up  the  defense  of  usury ;  atiter, 
if  such  representations  were  not  relied  upon  or  the  assignee  had 
knowledge  of  the  usury. 

5.  Hew  trial  i  conflicting  evidence.  Where  the  evidence  is  conflict- 
ing, and  the  mind  of  the  court  is  not  convinced  that  the  verdict  falls 
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short  of  an  honest  and  sound  exercise  of  judgment,  from  which  mani- 
fest injustice  will  result,  the  judgment  will  not  be  disturbed. 

6. correction  of  VRRDICT.  If,  through  a  mistake  on  the  part  of 

the  jury  in  calculating  interest  or  their  failure  to  allow  interest,  the 
verdict  is  for  too  small  an  amount,  the  court  being  satisfied  of  the 
correct  amount,  may  render  judgment  therefor,  if  the  defendant 
elects  to  submit  to  such  judgment,  rather  than  to  an  order  granting 
a  new  trial.  So,  on  the  other  hand,  when  the  verdict,  through  mis- 
-  take  or  other  cause,  is  excessive,  the  court  will  deny  a  motion  for  a 
new  trial  if  the  plaintiff  is  willing  to  remit  the  excess,  and  render 
judgment  for  the  true  amount. 

7. inconsiderable  ERROR  IK  VERDICT.  Where,  on  appeal  to  the 

Supreme  Court,  it  was  urged  that  the  judgment  of  the  court  below 
was  for  a  sum  ranging  from  $2.88  to  $10.68  less  than  the  appellant 
was  entitled  to,  it  was  held,  that  the  error  was  too  inconsiderable  to 
warrant  a  reversal  of  the  judgment  and  the  opening  up  of  an  expen- 
sive litigation  incident  to  a  new  trial. 

8.  Usury!  taints  all  contracts.  The  provisions  of  the  statute  against 
usury  apply,  not  only  to  contracts  for  the  loan  of  money,  but  to  those 
for  the  purchase  or  sale  of  real  estate,  and  to  all  other  contracts 
wherein  an  unlawful  rate  of  interest  is  provided  for. 

9.  Evidence:  impeachment.  It  is  not  proper,  for  the  purpose  of  im 
peaching  a  witness,  to  ask  him  what  he  thought  he  made  oath  to 
concerning  a  certain  matter  in  his  sworn  petition.  The  foundation 
for  such  a  question  would  have  to  be  first  laid  by  showing  the  wit 
ness  the  petition,  and  then  asking  him  if  he  had  sworn  to  it. 

Appeal  from,  Polk  District  Court. 

Tuesday,  May  12. 

This  was  an  action  in  chancery  to  foreclose  two  mort- 
gages executed  by  defendants,  Alexander  Shaw  and  wife; 
the  first  to  secure  a  note  for  $2,008.16,  to  J.  A.  William- 
son, dated  June  4, 1857,  due  in  six  months,  and  by  him 
assigned,  September  7,  1857,  to  J.  Callanan,  who  soon 
after  assigned  the  same  to  plaintiffs ;  the  second,  to  secure 
a  note  for  $550,  to  plaintiffs,  dated  September  5,  1857. 
These  mortgages  were  upon  the  same  real  estate.  The 
action  was  commenced  July  9, 1861,  and  brought  to  trial 
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at  the  special  June  Term,  1867,  and  a  final  decree  ren- 
dered on  the  fourteenth  day  of  August,  1867. 

The  only  issue  presented  finally  by  the  pleadings  was 
that  of  usury  in  the  notes  secured  by  the  mortgages,  which 
was  submitted  to  a  jury,  who  found  thereon  for  defendants, 
and  returned  a  verdict  for  plaintiffs  for  $1,778.09,  being 
the  amount  of  the  indebtedness  of  defendant  Alexander 
Shaw,  on  said  notes,  after  being  purged  of  usury,  without 
interest  A  motion  was  made  by  plaintiffs  to  set  aside 
this  verdict,  because  the  amount  thereof  was  too  small  — 
being  less  than  was  shown  by  defendants'  evidence  to  be 
due  plaintiffs,  because  of  the  admission  and  exclusion  of 
certain  evidence,  and  because  of  the  giving  and  refusing 
of  certain  instructions,  and  for  some  other  reasons  that 
are  not  relied  upon  in  the  argument  of  plaintiffi*  attorney. 
Before  this  motion  was  determined  by  the  court,  defend- 
ants, admitting  the  fact  that  the  verdict  was  too  small, 
consented  that  a  judgment  should  be  rendered  in  the  sum 
of  $1,848.70,  which  was  done,  and  a  decree  entered,  fore- 
closing the  said  mortgages.    Plaintiffs  appeal. 

S.  Sibley  for  the  appellants. 

C.  C.  Nourze  for  the  appellees. 

Beck,  J.  —  In  the  examination  of  the  points  made 
i.  Bnmnici:  against  the  rulings  of  the  court  below,  we 
credible.  will  notice  them  in  the  order  in  which  they 
are  presented  in  the  printed  argument  of  plaintiffs*  attor- 
ney. 

I.  It  is  urged  that  the  twelfth  instruction,  given  by  the 
court  to  the  jury,  is  erroneous.  It  is  as  follows :  "  If  you 
find,  that  there  is  a  conflict  in  the  evidence  and  in  the 
statements  of  the  witnesses,  it  is  your  duty  to  reconcile 
such  evidence  and  statements  if  you  can.  If  you  cannot, 
then  you  are  to  be  the  judges  of  the  weight  and  credibility 
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of  each  witness1  testimony,  and  take  into  consideration 
the  appearance  of  the  witnesses  on  the  stand,  their  man- 
ner of  testifying,  and  whether  or  not  they  are  corrobo- 
rated by  other  evidence.  Yon  must  give  them  such 
weight  as  in  your  sound  judgment  you  think  they  are 
entitled  to."  The  ninth,  tenth,  eleventh  and  twelfth 
instructions  presented  by  plaintiffs  and  refused  by  the 
court,  it  is  claimed,  correctly  embodied  the  law  upon  this 
point.  The  ninth  and  tenth  instructions  read  as  follows : 
Ninth,  "  That  no  important  fact  can  be  proved  without, 
at  least,  the  testimony  of  one  credible  and  unimpeached 
witness."  Tenth,  u  That  if  the  jury  believe  that  the 
testimony  of  Shaw  is  false,  in  any  one  material  statement 
or  fact,  they  have  a  right  to  reject  the  whole  testimony." 
The  eleventh  instruction  is  to  the  effect,  that  if  the  jury 
believe  a  certain  fact  which  is  therein  stated,  and  which 
the  witness  Shaw  denied,  then,  in  the  language  of  the 
instruction,  "  said  Shaw  has  testified  falsely  in  a  material 
point  or  fact  and  the  jury  have  a  right  to  reject  his  whole 
testimony."  The  twelfth  instruction,  which  is  considered 
by  plaintiffs'  attorney  in  connection  with  the  foregoing, 
seems  to  contain  no  principle  analogous  to  that  embodied 
in  them ;  it  will,  therefore,  be  properly  considered  sepa- 
rately. 

It  is  impossible,  from  the  nature  of  things,  for  the  law 
to  provide  rules  which  shall  determine  the  quantity  or 
amount  of  evidence  necessary  to  establish  a  fact  in 
judicial  proceedings.  There  can  be  devised  no  standard 
— no  unit  of  measurement,  whereby  we  may  determine 
just  what  measure  of  evidence  shall  be  required  to  prove 
9,  fact  in  issue.  To  say  that  one  credible  witness  is  neces- 
sary, is  a  very  unsatisfactory  and  indefinite  rule  indeed. 
As  a  matter  of  fact,  evidence  can  usually  be  brought 
before  a  jury  only  through  the  medium  of  human  testi- 
mony; there  must,  of  necessity,  be  a  witness,  or  one 
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standing  in  that  position,  through  whom  the  fact  can  be 
brought  to  the  mind  of  a  court  or  jury. 

The  law  raises  certain  presumptions  and  dispenses  with 
proof  in  certain  cases,  as  when  the  execution  of  an  instru- 
ment, the  foundation  of  a  suit,  is  not  denied  under  oath, 
it  is  presumed  without  proof.  But  when  proof  is  not  thus 
dispensed  with,  no  fact  can  commonly  be  brought  to  the 
knowledge  of  a  court  except  it  rests  on  human  testimony. 

There  must  be,  then,  in  most  cases,  to  establish  a  fact, 
a  witness,  whether  that  fact  be  important  or  unimportant. 
But  this  rule  gives  no  measure  for  the  quantity  of  evi- 
dence, for  knowledge,  intelligence,  qualities  of  memory, 
and  all  other  attributes  that  make  up  ability,  together 
with  those  moral  qualities  which  constitute  credibility, 
are  most  unequally  united  in  men,  so  that  one  possessing 
all  the  attributes  of  ability  and  credibility  in  the  highest 
degree,  and  so  known  to  the  tribunal  before  whom  he 
testifies,  would,  in  his  evidence,  outweigh  an  indefinite 
number  of  witnesses  who  possess  the  same  attributes  in 
the  lowest  degree.  It  is  also  true,  that  a  witness,  in  order 
to  prove  a  fact  by  his  evidence,  must  be  credible  —  he 
must  be  such  a  witness  as  will  be  entitled  to  receive  the 
belief,  the  faith  of  others.  But  here  again,  from  the 
very  nature  of  the  case,  there  are  indefinite  degrees  in  this 
character  we  call  credibility.  One  may  possess  it  in  the 
highest  degree,  another  in  the  lowest  degree.  It  follows, 
therefore,  that  when  evidence  is  weighed,  to  determine 
whether  a  fact  has  been  proven  thereby,  all  the  qualities 
going  to  make  up  what  is  termed  ability  and  credibility 
in  a  witness  must  be  fully  considered  in  order  to  arrive  at 
a  truth.  And  who  should  so  weigh  and  consider  these 
qualities  ?  Most  evidently  the  jury.  The  court  cannot  dis- 
charge this  duty  for  them,  because  the  very  opinion  which 
they  may  form  upon  these  questions  of  ability  and  credi- 
bility in  truth  determines  their  finding.    If  the  witness 
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shows  himself  to  be  unworthy  of  credit  in  any  degree,  or 
wanting  in  knowledge  or  intelligence  to  any  extent,  these 
are  facts  which  a  jury  must  consider  in  determining  the 
weight  of  his  evidence.  If  the  witness,  from  want  of 
intelligence,  or  from  any  other  cause,  is  incompetent 
under  the  rules  of  law,  the  court  will  not  permit  him 
to  testify,  but  when  the  evidence  of  the  witness  is  before 
the  jury,  all  questions  of  credibility  are  for  them,  and  for 
them  alone.  See  Starkie  on  Evidence,  443, 444 ;  Soiling*- 
worth  v.  Pickering,  24  Ind.  437 ;  Wickiiffe  v.  Lynch,  36 
HI.  211 ;  Bell  etal.y.  The  People,  14  id.  433 ;  1  Philips 
Ev.  (Cowen  &  Hill's  and  Edwards'  notes)  714,  note  194; 
MeOrary  v.  GrcmdaU,  1  Iowa,  117 ;  Brockman  v.  Berry- 
hill,  16  id.  185 ;  Brown  v.  Jeferson  Go.,  id.  346. 

It  is  plain,  that  the  evidence  of  a  witness,  possessing 
in  the  lowest  degree  the  qualities  of  credibility,  if  in 
itself  reasonable,  and  corroborated  by  other  evidence, 
would  be  of  great  weight  in  arriving  at  the  truth. 
Uncorroborated,  it  would  fail  to  convince ;  and  if  unreas- 
onable also,  it  would  be  of  no  weight  whatever.  The 
corroborating  facts  and  the  reasonableness  of  a  hypothe- 
sis together  might  fail  to  convince,  but  the  evidence  of 
a  witness,  in  himself  wanting  in  credibility,  might  give 
such  additional  weight  of  evidence,  that  the  hypothesis 
becomes  to  our  minds  a  fact.  Without  one  of  these 
ingredients  the  evidence  has  no  weight ;  with  them  all,  it 
is  satisfactory,  and  the  mind  settles  down  into  belief  of 
the  fact.  The  evidence  of  a  witness  who  is  not  credible, 
if  corroborated  and  is  not  contrary  to  reason,  ought  not 
to  be  disregarded.  Blanchard  v.  Pratt,  37  111.  246 ;  Grab- 
tree  v.  Hageribaugh,  25  id.  240 ;  Meixsett  v.  Williamson, 
35  id.  531.  Neither  is  the  evidence  of  a  witness  to  be 
disregarded,  who  in  any  material  fact  testifies  falsely, 
unless  such  testimony  be  knowingly  and  willfully  false, 
for  it  may  result  from  an  honest  mistake,  an  infirmity 
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of  memory,  or  want  of  comprehension  of  the  subject, 
whereby  his  honesty  would  in  no  degree  be  impeached. 
The  maxim,  falsu*  in  uno,falsu9  in  omnibus,  is  applied 
to  cases  only  where  the  witness  willfully  and  knowingly 
gives  false  testimony.  Brennan  v.  The  People,  15  111. 
516 ;  Crabtree  v.  Hagenbaugh,  25  id.  240 ;  The  SanbU- 
eima,  Trinidad  and  St.  Andrea,  7  Wheaton,  338. 

The  manner  of  the  witness  in  testifying,  and  his  de- 
meanor, conduct  and  appearance  before  the  jury,  are 
i.  —  proper  matters  to  be  considered  in  weighing 

of  witnflM.  his  testimony.  McOrary  v.  Oranddll,  1  Iowa, 
118 ;  Brown  v.  Jefferson  Co.,  16  id.  346.  It  may  be,  that 
the  application  of  this  last  rule  will  not  always  lead  to  the 
truth,  but  what  rule,  applicable  to  the  actions  of  men, 
whereby  we  judge  them,  is  infallible?  It  ought  to  be 
applied  by  the  jury  with  great  caution,  and  only  in  cases 
where  other  tests  fail,  or  where  there  are  no  other  means 
of  determining  the  character  of  the  witness  and  the  truth- 
fulness of  his  testimony.  We  adopt  the  rule  in  our  inter- 
course with  men  in  the  affairs  of  life,  and  whether  we 
recognize  it  or  not,  it  will  operate  in  the  administration  of 
justice.  Contrary  statements  may  be  made  by  persons  who 
are  strangers  to  us,  of  whose  credibility  we  know  nothing ; 
we  will  believe  the  one  whose  appearance,  deportment  and 
manner,  impress  us  most  favorably.  In  this,  we  are  guided 
by  our  knowledge  of  human  nature,  which,  in  some,  appears 
to  be  almost  intuitive.  The  very  same  reasons  for  belief 
would,  of  necessity,  operate  upon  a  jury  when  like  evidence, 
under  like  circumstances,  should  be  submitted  to  them. 

The  language  of  the  twelfth  instruction  asked  by  plain- 
tiffs is  as  follows:  "  That  if  the  jury  believe  the  said  A. 
a.  utuBT:  J«  Stevens  &  Co.,  loaned  A.  Shaw,  on  the 
payment.'  fourth  of  June,  1857,  the  sum  of  $574.75,  on 
his  two  notes,  although  more  than  legal  interest  was  in- 
cluded in  said  notes,  yet,  as  the  $550  note  and  mortgage 
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were  not  given  till  5th  of  September,  1857,  which  amount 
is  for  a  8am  less  than  originally  loaned,  said  note  and 
mortgage  are  not  usurious,  unless  the  jury  believe  there 
was  not  so  much  due  the  said  A.  J.  Stevens  &  Co.,  at  the 
time  the  said  $550  note  was  given." 

This  instruction  excludes  the  idea  of  payments  upon 
the  notes  for  the  $574.75  borrowed ;  that  very  fact  was  in 
contest  before  the  jury,  and  they  were  requested  by  plaint- 
iff to  render  a  special  finding  thereon.  Now,  if  $574.75 
were  absolutely  loaned,  from  J  one  4, 1857,  and  a  contract 
to  pay  usurious  interest  thereon  entered  into,  and  on  the 
5th  of  September,  1857,  three  months  after,  the  amount 
was  settled  by  a  note  of  $550,  without  any  payment*  there 
would  be  no  usury  in  such  note.  But  the  instruction  is 
not  so  qualified,  and  imports  that  there  is  no  usury  in  the 
transaction,  if  the  precise  difference  between  the  sums, 
together  with  the  usurious  interest,  had  been  paid  by  the 
debtor.  When  money  is  borrowed  at  usurious  interest, 
and  a  part  thereof,  with  the  usury,  paid,  and  a  note  given 
at  a  legal  rate  of  interest  for  the  balance,  the  note  is 
tainted  with  usury.  Oarih  v.  Cooper  dk  Smithy  12  Iowa, 
365 ;  Smithy  Twogood  &  Co.  v.  Cooper  <6  Clark,  9  id. 
376 ;  Campbell  v.  McHarg,  id.  354.  This  twelfth  in- 
struction of  plaintiffs  was  therefore  properly  refused. 

II.  The  second  point  made  by  the  plaintiffs  is,  that 
Shaw  is  estopped  to  set  up  the  defense  of  usury  to  the 

4. larger  note,  because  he  informed  plaintiffa,  or 

SmSSm0'  rather  plaintiffs'  assignee,  before  its  purchase, 
note1,  that  there  was  no  usury  in  the  note.    This  is 

a  question  of  fact  which  was  within  the  province  of  the 
jury  to  determine.  There  was  great  conflict  of  evidence, 
and  we  are  unable  to  say  that  their  finding  is  not  correct. 

The  instructions  upon  this  branch  of  the  case  which 
were  given  to  the  jury,  seem  to  bo  quite  an  accurate  ex- 
pression of  the  law.    They  are  to  this  effect:  that  if 
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Shaw  represented  to  the  plaintiffs,  prior  to  their  purchase 
of  the  larger  note,  that  it  was  all  right,  and  that  there 
was  no  usury  in  it,  and  they  took  it,  relying  upon  such 
representations,  and  without  any  knowledge  of  its  being 
usurious,  he  is  estopped  from  setting  up  the  defense  of 
usury.  But  if  plaintiffs  knew  at  the  time  they  purchased 
the  note  that  it  was  usurious,  such  representations  of 
Shaw,  if  he  made  them,  would  not  operate  as  an  estoppel. 

The  instruction  upon  this  point  asked  by  plaintiffs,  is 
erroneous  because  it  is  to  the  effect,  that  the  declaration 
of  Shaw  itself,  without  the  qualification  that  it  was  relied 
on  by  plaintiffs,  and  that  they  were  ignorant  of  the  exist- 
ence of  usury  in  the  note,  would  work  an  estoppel  against 
Shaw's  defense  of  usury. 

III.  The  third,  fifth  and  sixth  points  are  substantially, 
that  the  verdict  of  the  jury  is  contrary  to  the  evidence, 
5.  niwtbui:  and  should,  therefore,  have  been  set  aside. 

conflicting  '  ,         . 

eTidence.  After  a  careful  examination  of  the  record,  wo 
are  free  to  admit,  that  there  is  very  great  conflict  in, the 
evidence  of  the  respective  parties  and  of  their  witnesses. 
We  find,  too,  that  there  are  frequent  occurrences,  in  the  evi~ 
dence  of  both  sides,  of  what  may  be  called  contradictions. 
We  readily  see  from  the  evidence,  that  the  witnesses  of 
both  parties  were  but  men  burdened  with  infirmities 
of  memory  and  of  feeling,  and  doubtless  more  or  less 
wrought  upon  by  interest — a  condition  and  result  com- 
mon, inevitably  to  all  men,  from  which  the  highest  de- 
gree of  integrity  will  not  perfectly  relieve  them.  Under 
our  system  of  jurisprudence,  the  wisdom  of  which  the 
experience  of  ages  has  approved,  a  jury  of  twelve  honest 
men  are  provided  as  the  mo9t  efficient  and  certain  means 
by  which  a  court  of  justice  can  draw  truth  out  of  such 
chaos  of  conflict  and  contradiction.  It  is  a  well  settled 
doctrine,  and  often  recognized  by  this  court,  that,  in  cases 
of  conflict  of  evidence,  when  the  mind  of  the  court, 
Vol.  XXIV.— 57 
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called  upon  to  determine  the  question,  is  not  convinced 
that  the  verdict  falls  short  of  an  honest  and  sound  exer- 
cise of  judgment  from  which  manifest  injustice  will 
result,  it  will  not  be  disturbed.  The  record  fails  to  satisfy 
us  that  the  verdict  is  not  right  and  would  not  be  repeated 
by  another  jury.     It  should  not,  therefore,  be  set  aside. 

IV.  If,  through  mistake  or  any  other  cause,  a  verdict 
is  excessive,  the  court,  being  satisfied  of  the  fact,  and 
0.  —  what  sum  is  the  just  amount  to  which  the 

correction  ,..,-..  .  ,     ,        .,,    .  ,  , 

of  Tcrdict.  plaintin  is  entitled,  will,  in  order  to  do  equity 
and  avoid  the  expense  of  a  new  trial  to  the  parties,  give 
the  plaintiff  his  election  to  remit  the  excess  above  the 
amount  that  is  justly  due  him,  or  to  submit  to  an  order 
setting  aside  the  verdict  and  directing  a  new  trial. 

The  very  same  reasons,  given  to  sustain  the  power  of 
the  court  thus  to  render  judgment  for  a  sum  less  than 
the  verdict,  are  equally  applicable  and  conclusive  in  sup- 
port of  the  right  to  render  judgment  for  more  than  the 
verdict  in  proper  cases,  when,  in  the  estimation  of  the 
court,  it  is  too  small,  and  the  defendant  elects  to  submit 
to  such  judgment  rather  than  to  an  order  for  a  new  trial. 
The  plaintiff  is  dissatisfied  with  the  amount  of  his  ver- 
dict, and  appeals  to  the  court  for  relief  from  its  injustice. 
The  court  thereupon  finds,  that  he  ought,  of  right,  to  re- 
cover an  additional  sum,  which  the  defendant  concedes. 
Under  such  circumstances,  a  new  trial  could  not  be 
granted  without  the  violation  of  justice  as  recognized  by 
the  tribunal  chosen  by  the  law  for  its  administration. 
The  plaintiff  is  tendered  a  judgment  for  a  sum  which 
the  court  declares  is  his  just  due — the  very  measure  of 
justice,  as  fixed  by  the  conscience  of  the  court.  He 
ought  to  accept  it.  But  if  he  refuses  it,  and  the  court 
thereupon  allows  a  new  trial,  it  thereby  aids  him  in  an 
attempt  to  recover  more  than  the  judgment  and  con- 
science of  the  judge  has  fixed  as  the  sum  to  which  he  is 
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justly  entitled.  In  a  word,  the  court  determines  he  is 
entitled  to  a  certain  sum,  and  offers  judgment  therefor; 
if  he  can  refuse  to  accept  and  demand  a  new  trial,  the 

judicial  determination  of  his  rights  thus  had,  is  disregarded 
and  made  subservient  to  his  own  claims  and  his  efforts 
to  enforce  them.  But  inasmuch  as  justice,  which  is  the 
end  and  object  of  the  law,  is  attained  by  the  judgment, 
the  plaintiff  must  accept  it,  and  a  new  trial  should  be 
refused.  Upon  this  reasoning,  we  conclude  that  the 
court  did  not  err  in  entering  the  judgment  for  an  amount 
greater  than  the  verdict,  and  thereupon  refusing  a  new 
trial  upon  plaintiff's  motion. 

It  may  be  further  remarked,  that  the  deficiency  in  the 
amount  of  the  verdict  resulted  from  a  mistake  of  the  jury 
in  calculating  interest,  or  a  failure  to  allow  sufficient 
interest  upon  the  notes,  or  one  of  them.  Many  cases 
may  be  found  supporting  the  doctrine,  that  for  an  omis- 
sion of  the  jury  to  allow  interest,  or  a  failure  to  find  a 
sufficient  amount,  a  new  trial  will  not  be  allowed,  especi- 
ally if  the  verdict  can  be  corrected  without  it. 

V.  It  is  urged,  that  the  judgment,  as  entered  by  the 
court,  is  not  equal  to  the  amount  due  plaintiffs  by  a  sum 
r lncon.    varying  from   $2.83  to  $10.53,  changing  the 

erJoMn6        calculation  to  conform  to  different  views  of 

▼erdict.  ^e  evidence.     Without  making  any  investi- 

gation upon  this  point,  in  order  to  determine  whether 
there  is  an  error  to  the  extent  claimed,  we  are  of  the 
opinion  that,  even  should  it  be  found  that  there  is  an 
actual  error  in  the  judgment  in  either  of  the  amounts, 
they  are  too  incousiderable  to  warrant  this  court  to  re- 
verse the  ruling  of  the  court  below,  and  thus  open  up 
tedious  and  expensive  litigation,  which  would  cost  the 
plaintiffs  a  sum  many  fold  greater  than  the  largest  they 
have  indicated  as  the  error  in  the  judgment.  The  trifling 
sums  which,  it  is  claimed,  they  will  lose,  will  not  justify 
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ob  in  imposing  upon  the  parties,  and  on  the  public,  the 
great  expense  of  again  trying  this  cause.  Courts  of  ap- 
peal have  refused  to  grant  new  trials  in  similar  cases 
when  errors  of  greater  sums  were  found  in  the  judg- 
ments, for  the  reasons  we  have  given  above.  Buddington 
v.  JZnowles,  30  Conn.  26 ;  Caldwell  v.  Roberts,  1  Dana, 
355;  Luckett  v.  Clark,  Litt.  Sel.  Cas.  178;  Van  Slyck  v. 
Hogeboom,  6  Johns.  270 ;  Hunt  v.  Burrel  et  al.9  5  id. 
136 ;  Smith  v.  Surber,  2  Marsh,  450. 

VI.  It  is  urged  by  plaintiffs'  attorney,  under  his  sev- 
enth point,  that  upon  the  larger  note  plaintiffs  are  entitled 
a  Ububy:        to  recover  the  amount  of  the  same,  after  de- 

tainU  all  ' 

contract*.  ducting  usury,  with  six  per  centum  per  annum 
interest.  The  evidence  tends  to  show,  that  the  consider- 
ation of  that  note,  without  the  usury,  was  $1,417.59 ; 
$1,000  of  that  sum  was  for  land  bought  by  defendant, 
Shaw,  and  the  balance  for  divers  sums  of  money  loaned 
to  defendant.  It  is  urged,  that,  in  order  to  constitute 
usury  in  a  note  or  contract,  it  must  have  been  given  for  a 
loan  of  money,  and  the  usury  must  have  been  paid,  or 
agreed  to  be  paid,  at  the  time  of  the  original  loan. 
That,  therefore,  though  there  may  have  been  an  agreement 
to  pay  unlawful  interest  upon  the  $1,000  for  the  price  of 
the  land,  yet,  not  being  a  loan,  it  is  not  usury ;  and  inas- 
much as  the  usury  is  claimed  to  have  begun  when  the 
note  was  given  for  the  balance  of  defendant's  indebted- 
ness, and  not  at  the  origin  of  that  indebtedness,  the  note 
is  exempted  from  the  ^operation  of  the  statute  against 
usury,  and  while  the  usury  cannot  be  recovered,  the  law- 
ful consideration  of  the  note  may  be  with  six  per  centum 
per  annum  interest.  The  statement  of  this  proposition 
is  its  own  effective  refutation.  The  authorities  cited  to 
sustain  it  very  clearly  teach  a  contrary  doctrine. 

The  language  of  section  1791  of  the  Revision,  which 
provides  the  penalty  for  violations  of  the  law  regulating 
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interest,  can,  by  no  reasonable  construction,  be  applied 
to  contracts  for  the  loan  of  money  or  property  only ;  it 
applies  to  any  contract  of  purchase  'or  sale  of  property 
wherever  an  unlawful  rate  of  interest  is  provided  for,  as 
well  as  to  contracts  for  loans.  Neither  by  any  fair  con- 
struction of  its  language,  does  Burrows  &  Prettyman  v. 
Cook  dk  Sargent  (17  Iowa,  443),  which  is  cited  by  plaint- 
iffs' attorney,  sustain  his  very  novel  views  upon  the  sub- 
ject. In  this  case  is  discussed  the  distinction  between  a 
sale  of  exchange  and  the  loan  of  money,  in  order  to  show 
that  the  first  transaction  is  not  usurious;  the  language 
used,  considered  with  the  context  and  the  subject  under 
discussion,  will  not  sustain  the  construction  attempted  to 
be  put  upon  it.  The  second  part  of  this  proposition  is 
equally  untenable,  and  the  authorities  cited  to  support  it, 
not  only  fail  so  to  do,  but  really  refute  it.  It  can  hardly 
be  seriously  argued,  that  when  money  is  loaned  at  a  law- 
ful rate  of  interest,  but  afterward  a  note  given  for  it  at 
an  unlawful  rate,  that  such  note  is  not  usurious.  This  is 
the  precise  point  made  and  boldly  argued  in  this  case ; 
its  best  refutation  is  its  distinct  statement.  The  true 
rule  is  unquestionably  this :  when  a  contract  for  the  pay- 
ment of  money  or  property,  whatever  be  the  nature  of 
the  consideration,  directly  or  indirectly,  is  made  to  bear 
an  unlawful  rate  of  interest,  or  wherein  unlawful  interest 
in  any  way  enters,  it  is  usurious. 

VIL  The  ninth  point  of  plaintiffs'  argument  presents 
the  questions  made  in  his  first  and  second  assignments  of 
9.  bviiwncb:  errors,  and  covers  alleged  errors  in  the  ruling 
impeachment  0^  ^  courj.  Up0n  the  admission  and  exclusion 
of  evidence.  They  are  but  referred  to  in  the  argument, 
and  will  be  briefly  noticed. 

The  witness  Shaw  made  certain  statements  in  regard 
to  the  payment  of  money  on  another  note  held  by  an- 
other party,  which  was  objected  to  as  irrelevant. 
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The  evidence  was  properly  admitted,  as  it  appears  to 
have  been  received,  in  connection  with  evidence  of  the 
declaration  of  one  of  the  plaintiffs,  in  an  attempt  to  show 
on  the  part  of  the  defendant,  some  business  relation  be- 
tween the  plaintiffs  and  the  one  to  whom  he  made  the 
payment.  It  tended  to  throw  light  on  the  business  trans- 
actions and  relations  of  the  parties. 

The  witness  was  asked  to  state  what  he  thought  he 
made  oath  to  concerning  a  certain  matter  in  his  petition. 
An  objection  to  this  question  was  sustained.  The  object 
of  the  question  was  to  lay  the  foundation  for  contradict- 
ing or  impeaching  the  witness ;  it  was  improperly  framed. 
It  might  have  been  proper  to  have  stated  the  particular 
matter,  and  then  asked  him  if  he  had  made  oath  thereto, 
or  the  better,  and  probably  the  correct  practice,  would 
have  been  to  have  shown  the  witness  the  petition,  and 
then  asked  him  if  he  had  sworn  to  it. 

The  introduction  in  evidence  by  the  defendant,  of  the 
assignment  of  the  first  mortgage  by  Williamson,  was  ob- 
jected to  by  plaintiffs  but  admitted  by  the  court.  It 
was  an  exhibit  to  plaintiffs'  petition,  and  could  have  been 
used  by  defendant  as  evidence  in  his  behalf  without 
formal  introduction. 

It  is  claimed,  that  other  evidence  elicited  by  defendant 
was  immaterial  and  irrelevant.  We  find  no  such  errors 
in  the  record,  and  think  that  the  rulings  of  the  District 
Court  upon  the  evidence,  as  upon  all  other  points  to 
which  our  attention  has  been  called,  are  correct. 

Affirmed. 

Cole,  J.,  having  been  concerned  as  counsel  in  the  case, 
took  no  part  in  its  determination. 
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The  Cnr  op  Clinton  v.  The  Cedar  Kapidb  and  Mis- 
souri River  Railroad  Company.  IT  456 

88   281 

I.  Per  Curiam. 

1.  Railroad:  legislative  authority.  87  the  act  of  March  26,  I860, 
the  act  of  congress  of  June  2, 1864,  and  the  amendment  of  its  arti- 
cles of  incorporation,  the  Cedar  Rapids  and  Missouri  River  Railroad 
company  are  authorized  to  build  a  railroad  from  Lyons,  in  Clinton  ' 
county,  to  a  point  of  intersection  with  the  Chicago,  Iowa  and  Ne- 
braska railroad,  within  the  corporate  limits  of  the  city  of  Clinton. 

2.  constitutional  law.  Said  act  of  March,  1860,  authorizing 

the  building  of  said  railroad  from  Lyons  to  Clinton,  is  not  one  of 
the  cases  where  the  law  must  be  general  and  of  uniform  operation 
throughout  the  State,  contemplated  by  article  3,  section  80  of  the 
State  Constitution,  and  is  not  in  conflict  therewith. 

8.  Corporation  municipal  s'kailroads:  appropriation  of  streets 
FOR.  Where  the  fee  of  the  streets  in  a  city  is  vested  in  the  corpora- 
tion in  trust  for  the  public,  the  legislature  may  authorize  them  to 
be  used  by  a  railroad  company  in  the  construction  of  its  road  with- 
out the  consent  of  the  city  and  without  compensation. 

Aryu.  1.  Legislative  powbb.  The  English  doctrine  that  the  King  cannot 
force  a  new  charter  upon  a  corporation,  has  no  application  in  this  coun- 
try to  the  power  of  the  legislature.  The  latter  may  incorporate  a  place 
without  its  consent,  and  without  Its  consent  qualify,  abridge  or  abolish 
its  municipal  powers. 

Argu.  8.  Streets  not  private  fbopbbtt.  The  streets  of  a  city  are  not  the 
private  property  of  the  corporation  in  such  a  sense  as  to  necessarily  en 
title  it  to  compensation  for  the  additional  public  use,  the  same  as  a  pri- 
vate proprietor  holding  the  fee. 

4. principle  applied.  It  was  accordingly  held,  that  the  act  of 

March  26, 1800,  and  legislation  connected  therewith,  granting  the 
lands  before  granted  to  and  resumed  from  the  Iowa  Central  Air 
Line  railroad  to  the  Cedar  Rapids  and  Missouri  River  Railroad  com- 
pany, on  condition  that  it  should  build  a  railroad  from  the  city  of 
Lyons  to  a  point  of  intersection  with  the  Chicago,  Iowa  and  Ne- 
braska railroad,  within  the  corporate  limits  of  the  city  of  Clinton, 
conferred  upon  said  Cedar  Rapids  and  Missouri  River  Railroad  com- 
pany all  requisite  power  to  use  so  much  of  the  streets  of  Clinton  as 
was  necessary  in  the  construction  of  said  road  as  designated,  with- 
out the  consent  of  the  city  and  without  awarding  it  compensation. 
And  it  appearing  that  the  railroad  company  had,  in  the  selection  of 
its  route  within  the  city,  duly  respected  the  grades  of  the  streets, 
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and  avoided  the  use  of  them  so  far  as  practicable,  an  injunction, 
enjoining  the  company  from  constructing  its  road  within  the  city, 
was  ordered  to  be  dissolved. 

II.  Per  Weight  and  Beck,  JJ. 

5.  — —  general  rioht  of  way  act.  The  same  result  is  reached  un- 
der the  general  right  of  way  act.  This  gives  to  the  railroad  com- 
pany, subject  to  equitable  control  to  prevent  the  abuse  of  power,  the 
right,  so  far  as  is  reasonably  necessary,  to  use  the  streets  of  the  city 
without  making  compensation  for  the  right  of  way. 

III.  Per  Cole,  J. 

6.  — —  While  the  railroad  company  would  have  the  right  to  thus 
occupy  the  streets  of  the  city,  the  city  has  such  an  interest  therein 
as  to  be  entitled  to  compensation  for  any  damages  resulting  from 
such  occupation. 

Appeal  from  Clinton  District  Court. 

Tuesday,  May  12. 

Municipal  corporations:  power  over  streets,  etc.: 
right  of  way  act,  etc.  —  This  suit  is  brought  by  the  city 
of  Clinton  in  its  corporate  capacity.  The  petition,  filed 
in  1867,  alleges  the  incorporation  of  the  city  of  Clinton 
by  an  act  of  the  General  Assembly,  approved  January 
26,  1857 ;  refers  to  the  powers  given  to  the  city  by  the 
incoporating  act  over  its  streets  and  highways,  and  alleges 
that  it  has  refused  to  grant  the  defendant's  application 
to  construct  its  road  through  its  streets.  It  further 
alleges  that  the  defendant,  in  1864,  attempted  to  build  its 
road  through  certain  streets  of  the  city,  and  was  enjoined 
as  long  as  the  causes  stated  in  that  petition  should  exist. 
It  is  also  alleged,  that,  in  1859,  the  city  council  passed  an 
ordinance  prohibiting  any  "  railroad  company  from  con- 
structing its  track  through  or  upon  any  street  within  the 
limits  of  the  city,  and  from  occupying  the  same  for  right 
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of  way  or  other  railroad  purposes,"  and  expressly  ordain- 
ing also  that  no  "  railroad  company  shall  hereafter  be 
permitted  to  construct  its  track  across  any  alley,  street  or 
avenue  in  the  limits  of  the  city,  at  or  near  the  grade  of 
such  alley,  6treet  or  avenue,  or  otherwise  than  over  or 
under  the  same ;  and  any  railroad  company  so  crossing 
any  alley,  street  or  avenue,  within  the  limits  of  this  city, 
shall  be  required  to  provide,  construct  and  maintain  such 
abutments,  bridges  and  other  facilities  for  travel,  as  the 
city  council  shall  determine." 

The  petition  alleges,  that  the  defendant  is  a  corpora- 
tion created  and  existing  for  the  purpose  of  building  a 
railroad  from  Cedar  Rapids,  in  Linn  county  (eighty-two 
miles  west  from  Clinton),  to  Council  Bluffs,  on  the  Mis- 
souri river,  and  that  the  city  of  Clinton  is  not  between 
the  termini  of  said  road.  The  petition  also  alleges,  that, 
notwithstanding  the  special  refusal  of  the  city  to  grant 
the  defendant  the  right  to  use  its  streets,  notwithstand- 
ing the  former  injunction,  and  notwithstanding  the  ordi- 
nance of  the  city  above  referred  to,  the  defendant,  in 
August,  1867,  entered  upon  certain  streets  of  the  city, 
and  commenced  to  dig  in  the  same,  and  to  prepare  the 
same  for  laying  down  thereon  its  road. 

The  prayer  is  for  an  injunction  to  restrain  the  defend- 
ant from  taking  or  using,  for  the  purpose  of  its  railroad 
track,  any  of  the  streets  of  the  city.  The  answer  admits 
that  plaintiff  is  a  municipal  corporation,  and  that  defend- 
ant is  a  private  corporation  as  alleged,  but  denies  that 
the  only  purpose  of  the  defendant's  existence  and  organi- 
zation is  to  build  a  road  from  Cedar  Rapids  to  Council 
Bluffs.  The  answer  then  sets  forth,  that  by  the  amended 
articles  of  defendant's  incorporation  (amended  in  June, 
1867),  it  is  provided,  that  "  Another  portion  or  division 
of  said  road  shall  be  built  and  operated  from  Pearl  street, 
in  Lyons  city,  to  a  point  of  intersection  with  the  Chicago, 
Vol.  XXIV.— 58 
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Iowa  and  Nebraska  railroad,  within  the  corporate  limits 
of  Clinton  city." 

The  answer  also  alleges,  that  the  Chicago,  Iowa  and 
Nebraska  Railroad  company  has  a  line  of  road  in  opera- 
tion from  Clinton  city  to  Cedar  Rapids ;  that  the  defend- 
ant has  in  operation  a  road  from  Cedar  Rapids  to  Council 
Bluffs,  and  that  the  proposed  road  from  Lyons  city  (pro- 
vided for  in  the  amended  articles  of  incorporation  of  the 
defendant)  will  form,  when  completed,  one  continuous 
line  of  railway  across  the  State  from  Lyons  city  to  Coun- 
cil Bluffs. 

The  answer  refers  to  the  act  of  March  26,  1860  (Spe- 
cial Laws,  1860,  p.  40),  entitled,  "  An  act  to  carry  into 
execution  the  trust  conferred  upon  the  State  of  Iowa,  in 
respect  to  the  lands  granted  by  an  act  of  congress  ap- 
proved May  15,  1856,  to  aid  in  the  construction  of  a  rail- 
road from  Lyons  city  across  the  State  of  Iowa,  and  near 
the  forty-second  parallel,  to  the  Missouri  river ; "  and  to 
the  act  of  congress  approved  June  2,  1864,  entitled,  "  An 
act  to  amend  an  act  making  a  grant  of  lands  to  the  State 
of  Iowa,"  and  approved  May  15,  1856,  and  claims,  that 
it  is  thereby  made  the  duty  of  the  defendant  to  construct 
a  road  from  Pearl  street,  in  Lyons  city,  to  a  point  of 
intersection  with  the  Chicago,  Iowa  and  Nebraska  rail- 
road, within  the  limits  of  the  city  of  Clinton. 

The  answer  admits  the  refusal  of  the  city  council,  of 
the  plaintiff,  in  May,  1864,  to  allow  defendant  to  build 
its  road  upon  any  of  the  streets  of  Clinton.  Admits  the 
proceedings  in  the  District  Court,  in  1864,  by  which  de- 
fendant was  enjoined  from  using  the  streets  of  the  city 
"  so  long  as  the  causes  stated  in  said  petition  (filed  in 
1864)  exist ; "  but  denies  that  the  same  causes  now  exist, 
because,  since  that  time,  to  wit,  in  June,  1867,  the  de- 
fendant's articles  of  incorporation  have  been  amended  as 
above  stated,  by  which  it  has  express  power  to  build  the 
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proposed  road.  Denies  the  validity  of  the  city  ordinance 
of  1859,  and  says  the  same  is  in  conflict  with  the  laws  of 
the  State.  Admits  that  it  proposes  to  build  said  road, 
and  to  occupy  so  much  of  the  streets  of  the  city  as  is 
necessary,  and  no  more,  in  order  to  intersect,  as  required, 
with  the  Chicago,  Iowa  and  Nebraska  railroad,  within 
the  corporate  limits  of  Clinton  city. 

The  answer  then  sets  up,  that  the  route  selected  avoids, 
as  far  as  practicable,  the  streets  and  public  grounds  of 
the  city,  and  exhibits  a  diagram  of  the  route ;  that,  as  to 
the  location  and  construction  of  the  road  within  the  city, 
defendant  is  willing  to  be  governed  to  a  reasonable  ex- 
tent by  the  wishes  of  the  city  council ;  to  conform  as 
nearly  as  practicable  to  the  grade  of  the  streets,  and  to 
submit  to  all  proper  regulating  ordinances ;  that  the  se- 
lected route  does  not  pass  through  the  populous  and 
highly  improved  portions  of  the  city,  and  that  it  is  im- 
practicable to  build  the  road  required  by  the  act  of  1860, 
without  passing  over  some  of  the  streets  of  the  city  of 
Clinton ;  that,  as  far  as  practicable,  the  route  has  been 
laid  through  private  property  in  said  city,  and  steps  have 
been  taken  to  procure  the  right  of  way ;  that  it  does  not 
propose  to  occupy  the  whole  length  of  River  street,  but 
that  it  cannot  construct  its  line  without  passing  over  some 
part  of  it 

The  answer  alleges,  that  if  the  city  is  entitled  to  dam- 
ages under  the  right  of  way  act  (Rev.  p.  218,  art.  3),  the 
defendant  is  willing  to  have  the  same  assessed  and  paid 
to  the  city  before  constructing  its  road. 

This  diagram  shows,  that  the  line  adopted,  as  soon  as 
it  enters  the  corporate  limits  of  Clinton  city,  instead  of 
following  and  pursuing  its  course  along  River  street, 
leaves  that  street  (though  the  more  direct  and  practicable 
route  would  have  been  to  have  kept  upon  it)  and  passes 
through  private  property,  viz.,  blocks  2,  3,  4  and  5,  near 
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to  and  parallel  with  River  street.  As  it  leaves  block  5, 
the  line  adopted  starts  on  a  curve  toward  the  point  of 
intersection  with  the  Chieago,  Iowa  and  Nebraska  rail- 
road, passing  lengthwise  on  River  street  in  front  of  one 
block  only,  which  is  subdivided  into  lots,  and  two  small 
or  fractional  blocks,  not  platted  into  lots,  as  shown  on 
the  diagram,  and  which  are,  as  stated  in  the  affidavits, 
low  and  subject  to  overflow,  "  in  consequence  of  which 
there  is  very  little  improvement  in  that  part  of  the 
city." 

On  the  filing  of  this  answer,  a  motion  was  made  by 
the  defendant  to  dissolve  a  temporary  injunction  which 
had  been  issued.  The  motion  specified  the  following 
grounds : 

1.  The  writ  was  improperly  granted. 

2.  The  allegations  of  the  petition  are  denied  by  the 
answer. 

8.  The  answer  states  facts  in  avoidance  of  the  allega- 
tions of  the  petition,  and  shows  cause  for  a  dissolution  of 
the  injunction. 

This  motion  was  supported  by  affidavits  showing  that 
the  articles  of  incorporation  of  the  defendant  were 
amended  in  June,  1867,  as  set  forth  in  the  answer.  And 
showing  that  the  allegations  of  the  answer  as  to  the 
route  selected  within  the  limits  of  the  city,  were  sub- 
stantially true. 

The  District  Court  refused  to  dissolve  the  injunction, 
upon  the  ground,  that,  as  the  judge  understood  the  de- 
cision of  the  Supreme  Court  in  MiUburn  v.  Chicago^ 
Iowa  and  Nebraska  H.  B.  Co.  (12  Iowa,  246) — from 
which,  however,  his  own  opinion  differed — "the  right  to 
construct  a  railway  upon  or  over  the  streets  of  a  city  was 
dependent  upon  the  consent  of  such  city." 

The  present  appeal  by  the  defendant,  is  from  the  order 
of  the  District  Court  refusing  to  dissolve  the  injunction. 
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Isaao  Cook  and  A.  R.  Cotton  for  the  appellant. 

The  main  question  is,  can  the  defendant  construct  its 
railroad  within  the  corporate  limits  of  Clinton  city,  with- 
out the  consent  of  the  city,  it  being  admitted  that  the 
road,  if  built,  must  necessarily  pass  over  streets  and 
public  grounds  ? 

The  same  question,  stated  in  other  words,  is,  has  the 
legislature  given  to  the  municipality  of  Clinton  such 
power  that  it  can  defeat  the  construction  of  a  railroad 
required  by  public  law  and  demanded  by  public  utility? 

For  the  laws  requiring  this  branch  road  to  be  built, 
and  at  the  same  time  prescribing  a  penalty  for  not  build- 
ing it,  see  Laws  of  Iowa,  1860,  p.  40 ;  U.  S.  Statutes  at 
Large,  1864,  p.  98. 

The  corporation  of  Clinton  is  a  public  municipal  cor- 
poration, created  for  public  purposes  only,  and  can  exer- 
cise no  powers  but  such  as  are  expressly  granted  by  law, 
or  such  as  are  incidental  to  those  expressly  granted,  and 
is  always  subject  to  legislative  control.  See  act  incorpo- 
rating Clinton  city,  Laws  of  1857,  p.  132. 

This  act  gives  the  city  no  powers  different  from  other 
like  corporations.  This,  and  the  act  granting  to  railroad 
companies  the  right  of  way  (Rev.  p.  218),  and  those  re- 
lating to  the  branch  road,  cited  above,  are  the  only  stat- 
utes bearing  upon  the  question. 

Municipal  corporations  cannot,  without  legislative  au- 
thority, license  the  building  of  railroads  in  their  public 
streets.  Davis  et  at.  v.  Mayor  of  New  York,  14  N.  Y. 
506;  Williams  v.  N.  Y.  Central  R.  R.  Co.,  16  id.  97; 
MUhan  v.  Sliarp,  27  id.  611 ;  Morris  and  Essex  R.  R. 
Co.  v.  City  of  Newark,  2  Stockton,  352. 

They  cannot  prohibit  it  where  there  is  legislative 
authority.  Philadelphia  and  Trenton  Railroad  case,  6 
Wharton,  25 ;    TJie  Inlwbitants  of  Springfield  v.   T/ie 
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Connecticut  River  R.  R.  Co.,  4  Cushing,  63 ;  People  v. 
Kerr,  27  K  Y.  188;  Pierce  on  Railroads,  183,  184; 
Cleveland,  etc.,  R.  R.  Co.  v.  City  of  Erie,  27  Penn,  380; 
Comm.  v.  Erie  and  N.  E.  R.  JS.  Co.,  id.  339. 

Our  right  of  way  act  (§  8)  gives  the  right  to  railroads 
to  occupy  highways.  MilXburn  et  al.  v.  The  City  of 
Cedar  Rapids  et  al.,  12  Iowa,  246.  And  that,  whether 
in  the  city  or  country.  See  Rev.  1860,  p.  220,  §  9. 

W.  E.  LeffingweU,  E  S.  Bailey  and  M .  JET.  Tyrrell  for 
the  appellee. 

From  the  argument  of  Mr.  Tyrrell,  the  following 
points  are  condensed ;  the  arguments  of  the  other  counsel 
for  the  city  not  found  on  the  reporter's  file : 

1.  The  ultimate  property  in,  and  control  over,  the 
streets  in  the  city  of  Clinton,  were  originally  in  the  State. 

2.  The  State  granted  this  property  and  this  control  to 
the  plaintiff  in  and  by  the  act  of  incorporation. 

3.  The  plaintiff  has  constantly  possessed  that  property 
and  exercised  that  power. 

,  4.  The  State  has  not  resumed  the  grant  made  to  the 
plaintiff,  and  could  not  resume  it  while  duly  enjoyed  by 
the  plaintiff,  on  any  pretext  nor  for  any  purpose  other 
than  for  public  use.  It  is  not  claimed  that  the  public 
needs  the  streets  in  question  for  the  public's  railway,  and 
further,  if  so  required,  the  process  by  which  the  donor 
can  acquire  the  power  has  not  been  had.  Williams  v.  2V". 
T.  Central  R.  R.  Co.,  16  N.  Y.  97;  The  Presby.  Society 
v.  Auburn,  3  Hill,  507 ;  Morris  v.  The  City  of  Newark, 
2  Stock.  Ch.  352. 

5.  The  Supreme  Court  of  this  State  has  indorsed  the 
sacredness  of  the  rights  claimed  by  the  plaintiff.  Mill- 
bum  et  al.  v.  The  City  of  Cedar  Rapids,  12  Iowa,  246. 

The  King,  or  State,  cannot  force  a  new  charter  upon  a 
municipality,  nor  abridge  its  powers.     "There  is  a  vast 
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deal  of  difference  between  a  new  charter  granted  to  a 
new  corporation  (who  must  take  it  as  it  is  given),  and  a 
new  charter  given  to  a  corporation  already  in  being,  and 
acting  under  a  former  charter,  or  under  prescriptive 
usage.  The  latter,  a  corporation  already  existing,  is 
not  obliged  to  accept  the  new  charter  in  toto,  and  to  re- 
ceive either  all  or  none  of  it ;  they  may  act  partly  under 
it,  and  partly  under  their  old  charter  or  prescription." 
Per  Lord  Mansfield,  Ch.  J.,  and  Wilmot,  J.,  in  Hex  v. 
Vice  Chancellory  etc.,  of  Cambridge,  3  Burr,  1656-1661 ; 
Mayor  and  Commonalty  of  Colchester  v.  Scaler,  id. 
1866-1870 ;  Haddock's  case,  Raym.  435. 

Ancient  authorities  on  this  point  are  not  scarce.  In 
Corporation  of  Colchester  v.  Scaler,  in  1766,  Wilmot,  J., 
Bays :  "  When  a  corporation  accepts  a  new  charter,  it  re- 
mains the  same  as  it  did  before.  Haddock's  case,  Raym. 
435 ;  Scarborough's  case,  3  Lev.  237.  If  the  corporation 
were  dissolved,  the  lands  would  revert  to  the  donor;  and 
the  King,  by  his  new  charter,  could  not  divest  those 
rights,  and  regrant  them  to  the  new  corporation."  Yates, 
J.,  of  the  same  opinion,  and  cites  LuttereVs  case,  4  Rep. 
86 ;  Wells'  case,  1  Lutw.  508 ;  Aston,  J.,  of  the  same 
opinion. 

If  the  State  cannot  impose  a  new  charter,  how  can  it 
inflict  a  piece  of  one  on  a  corporation  in  being?  If  the 
King  may  not  abridge  one  power,  how  can  he  abolish  all 
the  privileges  of  a  municipality? 

The  legislative  branch  of  the  State  government  is, 
doubtless,  supreme  in  its  special  and  peculiar  department ; 
but  its  powers  and  sphere  of  action  are  well  defined  and 
limited  by  the  Constitution  and  co-ordinate  departments 
of  the  State.  When  the  State  of  Iowa  incorporated  the 
city  of  Clinton,  the  plaintiff,  the  mode  of  visiting  the 
corporation,  correcting  its  action,  or  abrogating  its  fran- 
chise was  by  quo  warranto^  or  its  equivalent,  and  which 
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could  be  exercised  by  the  State  only  after  the  corporation 
had  done  wrong  or  failed  to  do  right,  as  prescribed  by 
the  act  of  endowment,  and  the  amendments  thereto  and 
limitations  thereof  required  or  warranted  by  the  common 
weal — the  good  of  the  public. 

Dillon,  Ch.  J. — The  city  of  Clinton  asks  for  the  injunc- 

1.  Baxlroad:  tion  upon  substantially  two  main  grounds: 
authority.  1.  That  the  defendant,  by  its  articles  of  incor- 
poration, is  not  authorized  to  build  the  proposed  road 
from  Lyons  city  to  Clinton  city ;  but  only  to  build  a  road 
from    Cedar    Rapids   westward  to  the  Missouri   river. 

2.  The  common  council  of  the  city  of  Clinton  having 
refused  to  give  its  consent  to  allow  any  of  the  streets  of 
the  city,  or  any  portion  of  such  streets,  to  be  used  by  the 
defendant  for  the  purpose  of  building  its  road  thereon, 
the  railroad  company  has  no  right  thus  to  use  the  streets, 
and  the  city  has  the  right  to  enjoin  it  from  so  doing. 

It  is  necessary  to  a  full  understanding  of  the  important 
questions  arising  on  this  appeal  to  refer  to  the  legislative 
history  of  the  proposed  road. 

In  May,  1856,  congress  granted  to  the  State  of  Iowa 
lands  to  aid  in  the  construction  of  certain  railroads  in  the 
State.  In  July,  1856,  the  general  assembly  of  Iowa  con- 
ferred upon  a  corporation  known  as  the  Iowa  Centra1 
Air  Line  Railroad  company,  a  certain  portion  of  these 
lands,  to  aid  in  the  construction  of  a  railroad  from  Lyons 
city,  north-westerly  to  a  point  of  intersection  with  the 
main  line  of  the  Iowa  Central  Air  Line  railroad,  near 
Maquoketa ;  thence  on  said  main  line,  running  as  near  as 
practicable  to  the  forty-second  parellel,  across  the  State 
to  the  Missouri  river. 

The  Iowa  Central  Air  Line  company  having  "  wholly 
failed  to  perform  "  the  conditions  of  the  grant  to  it,  the 
general  assembly  of  the  State  of  Iowa,  on  the  17th  of 
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March,  I860  (Special  Acts,  I860,  p.  29),  resumed  the  lands 
which  had  been  conferred  upon  that  company. 

On  the  26th  day  of  the  same  March,  the  general  as- 
sembly, having  thus  resumed  these  lands,  conferred  the 
same,  subject  to  certain  conditions,  upon  the  defendant 
in  the  present  suit,  vis.,  the  Cedar  Rapids  and  Missouri 
River  Railroad  company.  Special  Acts,  1860,  p.  40. 

This  latter  company  had  been  organized  in  1859,  under 
the  general  incorporation  act,  for  the  purpose  of  building 
a  road  "  to  commence  at  or  near  Cedar  Rapids,  on  the 
Cedar  river,  and  to  run  thence  westerly,  as  nearly  aa 
practicable  or  expedient,  on  the  forty-second  parallel, 
across  the  State  to  the  Missouri  river." 

Meanwhile,  that  is,  between  1856  and  1860,  another 
company,  viz.,  the  Chicago,  Iowa  and  Nebraska  Railroad 
company,  had,  unaided  by  any  grant,  and  with  a  rapidity 
at  that  time  unexampled,  built  and  put  in  operation  its 
road,  from  the  city  of  Clinton  to  the  city  of  Cedar 
Rapids,  a  distance  of  about  eighty-two  miles.  Mean- 
while, also,  the  city  of  Clinton,  only  about  two  miles 
distant  from  the  city  of  Lyons,  sprang  into  existence, 
the  child  of  the  railroad  of  which  it  was  the  initial  point 
on  the  Mississippi. 

Thus  matters  stood  at  the  session  of  the  general  assem- 
bly of  1860. 

Lyons,  though  named  in  the  act  of  congress  of  1856 
making  the  grant  of  lands  to  the  State,  as  the  commence- 
ment point  of  the  road  to  be  built  on  the  forty-second 
parallel,  and  also  thus  named  in  the  grant  by  the  State 
to  the  Air  Line  company,  was  as  yet  without  any  road. 

The  defendant,  the  Cedar  Rapids  company,  asked  to 
have  the  lands,  which  had  been  resumed  a  few  days  be- 
fore, conferred  upon  it.  This  the  general  assembly  did 
(Special  Acts,  1860,  p.  40),  upon  certain  conditions.  As 
applicable  to  the  present  controversy,  those  conditions 
Vol.  XXIV.— 59 
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are  set  forth  in  section  six  of  the  act,  and  are  as  fol- 
lows: 

"  Seo.  6.  And  it  is  farther  expressly  provided,  that  the 
said  company  [the  defendant  herein]  shall  bnild,  or  cause 
to  be  built,  before  the  1st  day  of  January,  1861,  a  rail- 
road of  like  guage  and  equal  in  qnality  to  the  Chicago, 
Iowa  and  Nebraska  railroad,  from  Pearl  street,  in  Lyons 
city,  to  a  point  of  intersection  with  the  said  Chicago, 
Iowa  and  Nebraska  railroad,  within  the  corporate  limits 
of  Clinton  city,  with  such  switches  and  side  tracks  as  the 
business  of  the  said  town  of  Lyons  may  require,  and  to 
operate  the  same  by  running  passenger  and  freight  cars 
of  the  same  class  with  those  used  by  the  Chicago,  Iowa 
and  Nebraska  railroad,  in  close  connection  forever  with 
all  regular  trains  at  any  time  run  on  said  Chicago,  Iowa 
and  Nebraska  railroad,  without  any  unnecessary  delay  at 
said  point  of  intersection ;  and  the  charge  per  mile  for 
freight  and  passengers  shall  never  exceed  the  regular 
charges  on  the  Chicago,  Iowa  and  Nebraska  railroad; 
the  intent  and  meaning  of  this  section  being  to  secure  to 
the  citizens  of  Lyons  the  same  privileges  and  benefits  of 
a  railroad  connection  that  are  enjoyed  by  any  other  place 
on  said  Chicago,  Iowa  and  Nebraska  railroad ;  and  it  is 
hereby  expressly  provided,  that  no  lands  shall  be  certified 
by  the  governor  to  said  Cedar  Rapids  and  Missouri  River 
Railroad  company  until  they  have  complied  with,  the  re- 
quirements of  this  section."  Acts,  1860,  §  6,  p.  43. 

This  section  has  been  copied  in  full,  because  each  of 
its  parts  bear  unmistakable  testimony  to  the  earnest  and 
anxious  purpose  of  the  legislature  to  secure  to  Lyons  city 
the  benefit  of  a  railroad  connection  by  means  of  the 
grant  of  these  lands,  in  the  diposition  of  which  it  had,  so 
to  speak,  such  an  equity. 

By  the  act  of  congress  of  June  2, 1864,  the  time  for 
vbuilding  this  road  from  Lyons  to  Clinton  was  extended. 
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We  are  now  prepared  to  examine  the  objections  made 
by  the  city  to  this  act  of  1860,  and  to  the  right  of  the 
defendant  to  bnild  the  road  in  controversy. 

I.  It  is  urged,  "  that,  at  the  passage  of  the  act  of  1860 
(Special  Laws,  1860,  p.  40),  the  defendant  was  incapable 
of  accepting  the  grant  or  complying  with  its  conditions, 
nor  did  it  have  the  power  to  do  so  until  it  amended  its 
articles  of  incorporation  in  1867,  nearly  six  years  after 
the  statute  had  expired  by  limitation.'* 

The  defendant  was  duly  incorporated  in  1859,  with 
power  to  build  the  road  from  Cedar  Bapids  to  the  Mis- 
souri, and,  of  courae,  it  had  power  as  such  corporation  to 
accept  the  grant.  But  the  principal  point  of  objection 
is,  that  by  its  articles  of  incorporation,  as  they  originally 
stood,  and  as  they  continued  to  stand  down  to  1867,  the 
defendant  had  no  legal  power  to  build  the  road  from 
Pearl  street,  in  Lyons,  to  Clinton  city,  as  required  by  the 
six^h  section  of  the  act  of  1860.  ' 

A  sufficient  answer  to  this  objection  is,  that  the  time 
for  building  this  road  was  extended  as  above  shown ;  and 
before  this  suit  was  brought,  the  defendant  had  amended 
ite  articles  of  incorporation  so  as  to  give  it,  in  terms,  the 
power  to  build  the  very  road  mentioned  in  section  six  of 
the  act  of  1860. 

It  is  thus  seen  that  the  defendant  is  authorized  by  law 
to  build  the  road  in  question.  Therefore  the  alleged 
ground  for  the  injunction,  based  upon  such  want  of  au- 
thority, fails. 

II.  It  is  next  claimed  by  the  counsel  for  the  city,  that 
the  act  of  1860  (Special  Acts,  1860,  p.  40),  "  so  far  as  it 
% ^.a.   undertook  to  authorize  the  building  of  a  par- 

tntionaiuw.    fajfa  railr0ad,  is  in  conflict  with  the  thir- 
tieth section  of  article  three  of  the  Constitution,  and 
therefore  void." 
The   section  of  the   Constitution   referred  to,  after 


Digitized  by  CjOOQ IC 


468       SUPREME  COURT  OF  IOWA, 

Citj  of  Clinton  t.  Cedar  Rapids  and  Missouri  River  R  R.  Co. 

enumerating  certain  subjects  upon  which  "the  general 
assembly  shall  not  pass  local  or  special  laws,"  continues 
thus,  "  and  in  all  other  cases  where  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general  and  of  uniform 
operation  throughout  the  State."    . 

Why  the  act  of  1860  (Laws  of  1860,  p.  40)  is  in  con- 
flict  with  this  requirement  of  the  Constitution,  we  do 
not  see. 

The  object  of  that  act  was,  to  execute  certain  trusts 
confided  to  the  State  to  secure  the  building  of  a  railroad 
on  a  particular  route.  Such  a  road,  it  is  evident,  must 
be  built  by  some  designated  company. 

The  general  assembly  had  to  make  this  designation. 
They  did  so,  and  named  the  company  in  the  act  ib  ques- 
tion, making  it  the  grantee  or  donee  of  the  lands  and 
privileges  authorized  by  the  act  of  congress.  This  is  not 
one  of  the  contemplated  cases  wh6re  the  law  shall  be 
"  general  and  of  uniform  operation  throughout  the  State." 

This  conclusion  is  not  inconsistent  with  the  prior  cases 
on  this  subject  decided  by  this  court  and  referred  to  by 
the  appellee's  counsel. 

III.  This  brings  us  to  the  next  ground  for  the  injunc- 
tion, which  is,  that  the  railroad-defendant  has  no  right 
s.  coBFOKA-  to  build  its  track  upon  any  of  the  streets  of 
»al:  railroad:  the  city  against  its  consent.  The  plaintiff 
or  ftreeufor.  was  created  a  municipal  corporation  by  "An 
act  to  incorporate  the  city  of  Clinton,"  approved  January 
26,  1857. 

By  it,  the  city  was  invested  'with  the  following  powers 
respecting  streets : 

"To  establish  the  grade  of  the  streets,  alleys  and 
wharves,  and  to  change  that  of  the  wharves  at  pleasure, 
and  that  of  a  street  or  alley  upon  the  petition  of  two- 
thirds  of  the  value  of  the  real  property  on  both  sides  the 
street  where  the  change  is  desired." 
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.  u  14th.  To  cause  the  streets  and  alleys  of  the  city  to 
be  paved,  and  the  pavement  to  be  repaired,"  etc. 

"  17th.  To  establish  and  locate  streets  and  alleys,  and 
to  vacate  the  same  upon  the  petition  of  two-thirds  the 
value  of  the  real  property  on  both  sides  the  street  or 
alley  where  the  change  is  desired." 

It  is  said  in  argument,  that  at  the  charter  election, 
held  April  5, 1859,  the  city  adopted  a  new  charter,  of 
which  "  sec.  27  "  is  as  follows : 

"  The  council  shall  have  the  exclusive  care,  supervision 
and  control  of  all  public  highways,  bridges,  streets,  alleys, 
parks,  commons,  levees  and  landings  within  the  city,  and 
may  cause  the  same  to  be  kept  open  and  in  repair,  and 
free  from  all  obstructions  and  nuisances." 

We  do  not  stop  to  inquire  under  or  by  virtue  of  what 
authority,  the  city  adopted  the  new  charter. 

These  are  all  the  provisions  referred  to  by  the  counsel 
for  the  city  as  material  to  the  present  controversy.  The 
fee  of  the  streets,  it  is  conceded,  is  in  the  city,  in  trust 
for  the  public. 

By  virtue  of  these  charter  provisions  and  this  owner- 
ship of  the  fee,  the  city  claims,  that  it  has  the  exclusive 
control  of  the  streets,  and  therefore  it  may  consent  to  or 
prohibit,  as  by  its  common  council  it  shall  deem  best  for 
the  public  interest,  the  use  of  its  streets  for  railway  pur- 
poses, and  that  the  courts  cannot  interfere  with  or  control 
the  decision  of  the  common  council  respecting  this  mat- 
ter, whatever  that  decision  may  be. 

If  these  were  all  the  provisions  of  the  law  applicable 
to  this  subject,  the  position  of  the  city  might,  and  I 
think  would  be,  well  taken.  But  there  are  two  other 
statutes  which  have  a  material  bearing  upon  this  subject, 
and  which  are  relied  on  by  the  defendant  to  support  the 
claim  winch  it  makes  of  a  right  (subject  to  reasonable 
police  and  other  regulations)  to  use  such  portions  of  the 
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public  streets  of  the  city  as  are  necessary  to  enable  it  to 
construct  the  road  in  question. 

The  first  of  these  statutes  is,  "  An  act  granting  to  rail- 
road companies  the  right  of  way."  Rev.  218,  art  3, 
passed  in  A.  D.  1853.  The  other  statute  is,  the  act  of 
1860  (Laws,  I860,  p.  40),  so  often  previously  referred  to 
in  this  opinion. 

The  former  statute — the  right  of  way  act — under- 
went examination,  and  was  construed  in  the  case  of  Mill- 
burn  v.  The  City  of  Cedar  Rapids  and  The  Chicago, 
Iowa  and  Nebraska  R.  R.  Co.  (12  Iowa,  246).  As  the 
counsel  for  each  party  claims  this  decision  to  be  in  his 
favor,  and  as  the  learned  judge  of  the  District  Court 
regarded  it  as  decisive  in  favor  of  the  city,  it  is  necessary 
to  ascertain  what  was  thereby  decided.  In  that  case,  the 
plaintifls  were,  lot  owners  on  Jefferson  street,  in  Codar 
Rapids. 

The  defendants  were  the  City  of  Cedar  Rapids  and  the 
Chicago,  Iowa  and  Nebraska  Railroad  company.  The 
railroad  company,  by  the  express  authority  of  the  city 
council,  proposed  to  lay  down  its  track  on  Jefferson 
street.  Under  these  circumstances,  the  plaintifls,  the  ad- 
jacent lot  owners,  sought  to  enjoin  the  railroad  company 
from  constructing  its  road  along  or  upon  the  street  This 
court  decided,  that  they  were  not  entitled  to  the  injunc- 
tion. In  stating  the  grounds  of  that  decision,  the  court 
held,  that,  under  our  statute,  the  fee  of  the  streets  was 
in  the  corporation  in  trust  for  the  public,  and  not,  as  at 
common  law,  in  the  owners  of  lots  fronting  thereon. 
And  on  this  point  the  doctrine  of  the  MUlburn  case  has 
since  been  followed.  See  City  of  Dee  Moines  y.  Sail 
(ante). 

The  city  holds  the  fee,  but  in  trust  for  the  public,  not 
the  people  of  the  city  alone,  but  the  general  public  as 
well.    To  enable  it  to  protect  this  trust  property  from 
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invasions,  to  enable  it  the  better  to  discharge  various 
municipal  duties  proper,  such  as  providing  sewerage,  dig- 
ging public  cisterns,  laying  down  pipes  therein,  etc.,  etc., 
and  perhaps  to  compensate  it  for  the  burdens  arising 
from  making  improvements  and  repairs,  the  fee,  the  soil 
of  the  streets,  is  in  the  corporation,  but  the  use  is  in  the 
public  Having  determined  this  point,  and  in  my  opin- 
ion determined  it  correctly,  the  court  says :  "  It  follows, 
in  our  judgment,  that  the  complainants  in  this  case  (i.  e., 
the  adjoining  lot  owners)  have  no  rights  of  soil  in  Jeffer- 
son street,  in  said  city,  which  have  or  can  be  violated  by 
the  construction  of  the  railroad  in  question,  and,  there- 
fore, cannot  object  to  the  progress  of  said  work,  till 
compensation  is  made  for  the  right  of  way."  This  con- 
clusion logically  results  from  the  premises  adopted  by  the 
court,  viz.,  that  the  lot  owner  has  no  special  interest  in, 
or  title  to,  the  soil  or  use  of  the  street.  See  People  v. 
Kerr,  27  N.  T.  188, 198,  212. 

The  lot  owners  also  made  the  point  in  the  Millburn 
case,  that  th<5  proposed  railroad  on  Jefferson  street  would 
be  a  public  nuisance  causing  special  injury  to  them. 

The  court  held,  that  such  a  use  of  a  street  could  not  be 
regarded  as  a  nuisance,  because  the  right  of  way  act  of 
1853  conferred  this  power  upon  "  all  railroad  companies 
in  this  State."  If  the  right  of  way  law  does  confer  this 
power,  the  conclusion  arrived  at  is  undeniably  correct. 
For  it  is  well  settled,  and  most  reasonable  in  itself,  that 
what  has  been  authorized  to  be  done  by  a  constitutional 
act  of  the  legislature  cannot  be  regarded  in  law  as  a 
nuisance,  and  proceeded  against  as  such  in  the  courts. 

It  has  above  been  stated,  that  the  court,  in  the  Mill- 
burn  case,  construed  the  right  of  way  act  of  1853  to  give 
railroad  companies  the  power  to  run  upon  the  streets  of 
cities.  After  quoting  section  eight  of  this  act,  and  com- 
menting on  it,  the  opinion  in  the  Millburn  case  (12  Iowa, 
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859)  uses  this  language :  "  In  the  sense  of  our  statutes, 
the  words '  over '  and  *  upon '  are  synonymous,  and  with- 
out giving  it  an  nnduly  liberal  construction,  we  can  safely 
conclude  that  the  legislature  did  mean,  by  such  language, 
to  give  to  railway  companies  the  privilege  of  running 
their  tracks  upon  highways  in  the  country,  and  streets  in 
the  city ;  but  not  without  obtaining,  in  addition  to  this 
legislative  authority,  the  right  of  way  from  the  party  or 
corporation  holding  the  fee  in  such  easements,  for  the 
reason  that  it  has  been  ield,  that  such  an  appropriation 
of  a  common  highway  is  the  imposition  of  an  additional 
burden  upon  it,  and  is  the  taking  of  the  property  of  the 
owner  of  the  fee  within  the  meaning  of  the  constitutional 
provision,  which  prohibits  such  taking  without  compensa- 
tion." Citing  William*  v.  The  JT.  Y.  Central  JR.  JR.  Oo.f 
2E.P.  Smith  (16  N.  Y.),  97;  and  The  Preeby.  Society 
v.  Avium  JR.  It.  Co.,  8  Hill  (N.  T.)  567.     . 

In  reference  to  the  extract  just  made,  it  seems  neces- 
sary to  observe,  that  the  point  whether  the  right  of  way 
act  did  give  to  railroads  the  right  to  occupy  the  streets 
of  the  city,  was  necessarily  involved  in  one  of  the  ques- 
tions made,  viz.,  that  such  a  use  of  the  streets  was  a 
nuisance  against  which  the  plaintiffs  were  entitled  to  re* 
lie!  This  objection  was  answered,  if  the  right  of  way 
act  gave  the  railroad  company  the  right. 

It  may  also  be  observed,  that,  inasmuch  as  the  city 
council  of  Cedar  Sapids  had  passed  an  ordinance  grant- 
ing the  railroad  company  the  use  of  Jefferson  street,  and 
was  not  contesting  its  right  to  do  so,  strictly,  the  court  was 
not  required  to  give  any  opinion  as  to  wha,t  would  be  the 
rights  of  the  city  in  the  case  of  an  adversary  proceeding 
against  it  Therefore,  the  statement  in  that  case,  dial 
the  right  given  by  the  right  of  way  act  to  railroad  com* 
panies  to  use  the  streets  of  a  city  for  tljeir  tracks,  was  a 
right  which  must  also  be  obtained  from' the  "  corporation 
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holding  the  fee,"  mast  probably  be  regarded  not  as  a 
point  decided  by  the  court,  but  as  the  expression  of  the 
-individual  views  of  the  judge  delivering  the  opinion. 

I  do  not  find  it  necessary  to  express  an  opinion  upon 
the  question  whether  the  right  of  way  act  should  be  held 
to  give  railroad  companies  the  right  to  occupy  highways 
in  the  country  and  streets  in  the  city  lengthwise.  I  only 
observe,  that  if  the  question  were  an  open  one,  I  do  not 
believe  I  could  consent  to  that  construction  of  the  act. 
And  yet,  after  that  construction  had  remained  undis- 
turbed for  nearly  seven  years,  and  the  legislature  had  not 
undertaken  to  change  the  law  as  there  declared,  I  might, 
if  I  found  it  directly  in  the  way  of  judgment  in  this  case, 
believe  it  to  be  my  duty  to  follow  it,  on  the  principle  of 
stare  decisis;  but  upon  the  coune  which  I  would,  in  that 
event  pursue,  I  need  not,  and  perhaps  ought  not,  to  ex- 
press any  definite  opinion  in  advance  of  a  case  actually 
requiring  it. 

But  if  the  statute  of  1853  does  give  to  railroad  compa- 
nies the  right  to  occupy  streets  and  highways  longitudi- 
nally, as  that  opinion  holds,  I  fail  to  find  any  such 
qualification  of  the  right  as  makes  it  dependent  upon 
"  obtaining  the  right  of  way  from  the  corporation  hold- 
ing the  fee."  Page  359. 

As  to  a  highway  in  the  country,  or  a  street  in  a  city, 
where  the  fee  is  in  the  adjoining  owner,  I  am  not  pre- 
pared to  say,  that  to  lay  a  railroad  down  upon  it,  is  not 
an  additional  burden  for  which  such  proprietor  is  entitled 
to  compensation. 

This  is  the  doctrine  of  the  two  New  York  cases  cited 
in  this  connection,  and  of  subsequent  decisions  in  the 
same  State  and  elsewhere.  Wager  v.  Railroad  Co.,  25  N. 
T.  536 ;  Ford  v.  Railroad  Co.,  14  Wis.  609. 

But  it  is  a  mirtake  to  suppose  that,  where  the  foe  of 
the  streets  is  in  the  city,  in  trust  for  the  public,  the 
Vol.  XXIV.— 40 
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city  is  constitutionally  and  necessarily  entitled  to  com- 
pensation the  same  as  a  private  proprietor  holding  the 
fee.  The  legislature  might  provide  for  such  compensa- 
tion, but  is  not  bound  to  do  so.  It  will  be  observed,  that 
the  statement  in  the  Millburn  case  as  to  the  necessity  of 
obtaining  the  right  of  way  of  the  "  corporation  holding 
the  fee,"  is  because  such  corporation  owns  the  fee,  and, 
therefore,  is  entitled  to  compensation,  and  not  because,  by 
virtue  of  charter,  powers  and  authority,  it  has  the  right 
to  give  or  refuse  its  consent. 

The  constitutional  provision  is,  that,  "Private  prop- 
erty shall  not  be  taken  for  public  use  without  just  com- 
pensation to  the  owner."  Art.  1,  §  18. 

The  streets  of  the  city  are  not  the  private  property  of 
the  corporation  in  such  a  sense  that  the  legislature  can- 
not, so  far  as  regards  the  corporation,  authorize  the  same 
to  be  used  for  any  public  purpose  for  which  it  may  see 
fit  unless  it  makes  compensation  to  the  city  for  such 
-use. 

Since  the  decision  in  the  Millburn  case,  the  Court  of 
Appeals  of  New  York  have  decided  this  very  point,  in 
the  case  of  the  People  t.  Kerr  (27  N.  Y.  188).  In  that 
case  it  appeared,  that  the  fee  of  the  streets  of  New  York 
city  was  vested  in  the  corporation  in  trust  for  the  public. 
It  was  held  by  the  court,  that  the  city  held  this  fee  in 
trust  for  the  public  use  of  all  the  people  of  the  State,  and 
not  as  the  corporate  property  of  die  city. 

The  legislature  authorized  a  street  railway  to  be  laid 
down  upon  certain  streets  in  New  York  city  without  the 
consent  of  the  city,  and  without  providing  for  compensa- 
tion to  the  city  or  the  adjacent  lot  owners.  The  Court 
of  Appeals,  upon  full  consideration,  decided  that  this 
might  constitutionally  be  done,  for  the  reason  that  the 
interest  of  the  city  in  its  streets  was  jwblici  juris,  and 
under  the  unqualified  control  of  the  legislature. 
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On  this  point,  Emott,  J.,  said:  "The  title  (in  the 
streets)  thus  vested  in  the  city  of  New  York,  is  as  directly 
under  the  power  and  control  of  the  legislature,  for  any 
public  purposes,  as  any  property  held  directly  by  the 
State,  or  any  public  body  or  officers,  and  its  application 
cannot  be  challenged  by  a  corporation  (the  city)  which, 
in  respect  to  such  property,  at  least,  is  a  mere  agent  of 
the  sovereign  power  of  the  people."  Page  199. 

Wright,  J.,  said,  and  the  court  concurred  therein :  "I 
am  clearly  of  the  opinion,  that  the  city  corporation  has 
no  property  in  the  streets  of  a  character  to  be  protected 
by  the  constitutional  limitation  on  the  right  of  eminent 
domain."  Page  212,  and  see  also  p.  213. 

The  true  view  is  this:  Municipal  corporations  owe 
their  origin  to,  and  derive  their  powers  and  rights  wholly 
Argu.  i.  from,  the  legislature.    It  breathes  into  them 

power.  the  breath  of  life,  without  which  they  cannot 

exist.  As  it  creates,  so  it  may  destroy.  If  it  may  de- 
stroy, it  may  abridge  and  control.  Unless  there  is  some 
constitutional  limitation  on  the  right,  the  legislature 
might,  by  a  single  act,  if  we  can  suppose  it  capable  of  so 
great  a  folly  and  so  great  a  wrong,  sweep  from  existence 
all  of  the  municipal  corporations  in  the  State,  and  the 
corporation  could  not  prevent  it.  We  know  of  no  limita- 
tion on  this  right  so  far  as  the  corporations  themselves 
are  concerned.  They  are,  so  to  phrase  it,  the  mere  tenants 
at  will  of  the  legislature. 

This  plenary  power  on  the  part  of  the  legislature  over 
public  corporations,  saving  vested  rights  of  property  and 
of  creditors,  is  a  doctrine  so  well  settled  that  it  is  unneces- 
sary to  refer  to  more  than  a  few  cases  asserting  it.  Dart- 
mouth College,  Case  4,  Wheat.  519 ;  People  v.  Morris,  13 
Wend.  825 ;  Purdy  v.  The  People,  4  Hill,  884 ;  Charles 
River  Bridge  v.  Waaren  Bridge,  11  Pet.  420 ;  People  v. 
Kerr,  eupra;  2  Kent's  Com.  305. 
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Bat  while  the  corporation  exists,  and  has  been  allowed 
to  acquire  private  property,  such  property  is  doubtless 
protected  by  the  constitutional  provision  the  same  as  the 
private  property  of  the  citizen..  The  distinction  is  just 
here.  A  city  by  its  constituent  act  may  be  authorized  to 
acquire  property  for  a  market  house,  a  public  hall  or  the 
like.  Of  this  property  the  city  cannot  be  deprived  by 
legislative  act,  except  it  be  taken  for  public  use,  and  if 
so  taken,  the  city  is  entitled  to  compensation. 

But  its  property  in  its  public  streets  is  not  of  this  na- 
ture. The  city  cannot  alien  it  nor  use  it  for  other  than 
legitimate  purposes. 

Over  the  use  of  property  acquired  by  the  exercise  of 
the,  right  of  eminent  domain,  or  dedicated  under  the 
statutes  to  public  use,  where  the  soil,  the  fee,  passes  from 
the  dedicator,  the  legislature,  so  far  as  regards  the  righto 
of  public  corporations,  possesses  an  unlimited  control. 

Private  citizens  owning  contiguous  property  may  have 
rights  in  or  to  the  use  and  enjoyment  of  such  public 
property  over  which  the  power  of  the  legislature  is  not 
boundless  and  supreme. 

But  we  are  required  to  consider  only  the  rights  of 
public  corporations,  and  these  rights  they  hold  at  the 
absolute  will  and  pleasure  of  the  legislature  as  the  repre- 
sentative of  the  public 

The  pertinency  of  these  general  observations  will  ap- 
pear in  the  view  which  will  be  hereafter  expressed  re- 
specting the  immediate  question  before  the  court 

The  English  authorities  cited  by  the  counsel  for  the 
city,  to  the  effect  that  the  King  cannot  force  a  new  char- 
ter upon  a  corporation,  have  no  application  in  this  coun- 
try to  the  power  of  the  legislature.  The  latter  may 
incorporate  a  place  without  its  consent ;  and  without  its 
consent  add  to,  qualify,  abridge,  or  even  abolish,  its  mu- 
nicipal powers. 
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The  only  limitation  in  this  State  on  the  power  of,  the 
legislature  is  aa  to  the  mode.  It  must,  in  certain  case*,  act 
by  general  and  not  by  local  or  special  laws.  Const,  art.  5, 
§  30. 

The  State,  by  its  legislature,  must,  in  the  nature  of 
things,  be  deemed  to  have  control  over  its  highways  and 
its  means  of  communication.  It  cannot  be  doubted,  that 
it  is  competent  for  the  legislature  to  pass  a  law  to  the 
effeet  that  any  highway  in  the  country,  and  any  street  in 
a  city,  may  be  used  by  any  railroad  company  without  the 
consent  of  the  adjoining  proprietors  in  the  case  of  the 
highway,  and  without  the  consent  of  the  city  in  the  case 
of  the  street  People  v.  Kerr>  supra;  Com.  v.  Erie  JR.  R. 
Co.,  27  Penn.  St  889,  854;  Moeee  v.  Railroad  Co.,  21 
111.  516.  If  the  fee  of  the  highway  is  in  the  adjoining 
owner,  he  may  be  entitled  to  compensation  for  the  addi- 
tional servitude  to  which  his  soil  is  thereby  subjected. 
But  that  which  gives  him  the  right,  if  it  exists,  to  com- 
pensation in  such  a  case,  is  the  provision  of  the  Constitu- 
tion (art.  1,  §  18)  protective  of  private  property.  Even 
in  such  case,  it  remains  yet  to  be  decided  in  this  State 
whether  the  dedication  to  the  public,  where  the  fee  is 
retained,  ought  not  to  be  held  to  cede  to  the  legislature, 
as  the  representative  of  the  public,  the  right  to  regulate, 
as  it  sees  fit,  the  public  use.  Upon  this  point  it  is  not 
necessary  for  the  court  to  express  any  definite  Opinion. 

But  where  the  fee  of  the  street  is  in  the  public  or  in 
the  city  corporation  in  trust  for  the  public — for  the  city 
holds  the  fee  not  for  itself  or  its  inhabitant  alone,  but  for 
the  general  public,  equally  and  as  well — the  legislature 
may  authorize  the  street  to  be  used  by  a  railroad  com- 
pany without  the  consent  of  the  city  and  without  com- 
pensation to  the  city. 

The  reason  for  this  has  been  before  stated,  viz.,  that 
the  streets  of  the  city  are  not  its  "private  property " 
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jrgu.%.  in  sach  a  sense  as  to  entitle  it  as  of  right, 

strteto  not     degpite  legislative  declaration  to  the  contrary, 
property.       ^  QQQip^Qg^^  for  thi&  additional  public  use. 

This  point,  as  we  have  before  seen,  is  expressly  ruled 
in  The  People  v.  Kerr,  above  referred  to,  and  of  its  cor- 
rectness, there  can,  it  seems,  be  no  doubt. 

And  the  decision  in  the  City  of  Dee  Moines  v.  Hatt 
(ants)  is  perfectly  consistent  with  this  view.  There  the 
the  city,  as  the  holder  of  the  legal  title,  of  the  fee,  brought 
its  action  against  a  private  trespasser  upon  the  soil  of  the 
street  Such  an  action  can,  of  course,  be  maintained  by 
the  city,  though  its  ownership  of  the  soil  is  qualified,  as 
respects  the  public,  by  the  purposes  for  which  it  is  held. 
But  it  is  different  where  the  city,  a  derivative  and  subor- 
dinate authority,  sets  up  rights  as  against  the  legislature 
as  the  sovereign  representative  of  the  general  public,  for 
whose  use  the  streets  are  dedicated. 

If,  then,  there  is  a  plain  manifestation,  in  the  present 
case,  of  an  intention  on  the  part  of  the  legislature  that 
the  defendant  might  occupy  the  streets  of  the  plaintiff 
without  the  consent  of  the  city  authorities,  then  the  city 
cannot  legally  object  to  such  occupation. 

If  it  can  be  seen  that  the  legislature  has  willed,  has 
intended,  that  the  defendant  should  have  the  right,  it 
has  it,  and  the  city  cannot  prevent  its  exercise. 

The  legislative  history  of  the  road  in  question,  and 
particularly  the  various  provisions  of  section  six  of  the 
act  of  1860,  show  to  our  minds  most  satisfactorily  that 
the  legislature  intended  to  give  to  the  defendant  all 
requisite  power  to  build  and  operate  the  road. 

It  fixed  both  terminal  points.  One  terminus  was  at 
the  "point  of  intersection  with  the  Chicago,  Iowa  and 
Nebraska  railroad,  within  the  corporate  limits  of  Clinton 
city."  The  fact  in  the  present  case  is  made  to  appear 
that  it  is  utterly  impossible  to  construct  this  road  at  all 
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without  crossing,  and  to  some  extent  going  lengthwise 
upon  the  streets  of  the  city.  The  city  is  laid  out  into 
blocks,  and  to  reach  the  required  point  without  passing 
over  streets,  is  just  as  impossible  (to  use  the  illustration 
employed  on  the  argument)  as  to  draw  a  straight  line 
over  a  chess  board  and  not  cross  some  of  the  spaces. 
This  fact,  we  must  presume,  was  known  to  the  legisla- 
ture. 

Under  these  circumstances,  when  the  legislature  said 
to  the  defendant,  "You  shall  build  this  road,  and  you 
shall  build  it  to  such  a  paint;  for  we  intend  and  mean 
hereby  to  secure  to  the  citizens  of  Lyons  the  same  privi- 
leges and  benefits  of  a  railroad  connection  that  are  en- 
joyed by  the  city  of  Clinton,  or  any  other  place  on  the 
Chicago,  Iowa  and  Nebraska  railroad," — when  the  legis- 
lature said  this,  they  intended  to  give,  and  did  give,  to 
the  defendant,  in  connection  with  other  existing  statutes, 
all  needful  power  to  effectuate  and  carry  into  execution 
the  legislative  will. 

And  it  is  not  competent  for  the  city  of  Clinton,  whose 
rights  in,  and  whose  power  over  the  use  of,  its  streets  are 
wholly  subject  to  legislative  control,  to  thwart  the  plain 
purpose  and  anxious  desire  of  the  legislature. 

In  support  of  these  views,  reference  is  particularly 
made  to  the  case  of  The  Inhabitants  of  Springfield  v. 
Connecticut  River  R.  R.  Co.  (4  Cosh.  63),  and  to  the 
reasoning  and  views  of  Chief  Justice  Shaw,  on  pp.  70, 
71,  72  and  73.  The  case  is  so  pertinent,  and  the  doc- 
trine held  so  reasonable,  that  its  enlightened  justice, 
allowing  railroads  to  be  built  when  and  where  authorized 
by  the  legislature,  but  placing  them  in  the  exercise  of 
their  powers  under  the  control  of  the  Court  of  Chancery, 
cannot  fail  to  command  very  general  approval. 

This  eminent  jurist  says :  "  As  no  company  or  persons 
have  authority  to  lay  out  a  railroad,  except  so  far  as  such 
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power  is  conferred  by  the  legislature,  the  court  are  of 
opinion,  that  by  the  grant  of  power  by  a  legislative  act,  to 
lay  out  a  railroad  between  certain  Urmimy  where  the  pre- 
cise course  and  direction  are  not  proscribed,  but  are  left 
to  the  corporation  to  be  located  between  the:  termini^  no 
authority  is  given  prima  facie  to  lay  such  railroad  on 
and  along  an  existing  public  highway  longitudinally,  or, 
in  other  words,  to  take  the  road  bed  of  such  highway 
as  the  track  of  their  railroad,'7  for  "the  two  uses  are 
almost,  if  not  wholly,  inconsistent  with  each  other,"  etc. 
But  the  court  are  of  opinion,  that  it  is  competent  for  the 
legislature,  under  the  right  of  eminent  domain,  to  grant 
such  an  authority.  Such  intention  must  be  shown  by 
express  words  or  necessary  implication. 

There  may  be  such  necessary  implication.  Every 
grant  of  power  is  intended  to  be  efficacious  and  bene- 
ficial, and  to  accomplish  its  declared  object ;  and  carries 
with  it  such  incidental  powers  as  are  requisite  to  its  ex- 
ercise. If,  then,  the  exercise  of  the  powers  granted  draws 
after  it  a  necessary  consequence,  the  law  contemplates  and 
sanctions  that  consequence." 

"  In  the  present  case,  it  is  manifest,  that  there  are  no 
words  in  the  act  of  1845  which  give  to  the  defendants 
(the  railroad  company)  authority  to  locate  and  construct 
their  railroad  over  Front  street,  where  it  was  actually 
laid,  or  over  any  other  highway  in  Cabotville ;  and  if 
they  had  the  power,  it  must  be  derived  from  necessary 
implication,  though  no  such  implication  appeare  in  the 
face  of  the  act.  If  it  exists,  it  must  arise  from  the  ap- 
plication of  the  act  to  the  subject-matter,  so  that  the  rail- 
road could  not,  by  reasonable  intendment,  be  laid  on  any 
other  line." 

And  the  court  held  that,  if  the  road  chartered  by  the 
legislature,  could  not  be  built  without  using  a  street  or 
highway,  so  much  of  such  street  or  highway  might  be 
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used  as  should  be  "  reasonably  sufficient  to  accommodate 
all  the  interests  concerned,  and  to  accomplish  the  objects 
for  which  the  grant  was  made." 

To  the  same  effect,  see  Com.  v.  Erie  R.  R.  Co.  (27 
,  Penn.  St.  339,  particularly  354-5),  per  Black,  Ch.  J., 
and  Moses  v.  Railroad  Co.  (21  111.  516).  It  is  readily 
admitted  that  the  authorities  are  not  uniform  (see  Mor- 
ris, etc.,  Railroad  Co.  v.  Newark,  2  Stock.  Ch.  352,  and 
other  cases  cited  by  appellee's  counsel),  but  as  applicable 
to  the  respective  rights  of  the  city  and  the  railroad  com- 
pany under  the  act  of  1860,  we  are  quite  content  to  ex- 
press our  satisfaction  with  and  reliance  upon  the  case  of 
The  Inhabitants  of  Springfield  v.  Connecticut  River  R.  , 
R.  Co.  {supra). 

It  appearing,  from  the  answer,  and  the  affidavits  in  sup- 
port thereof,  that  the^  defendant  in  the  case  at  bar  had, 
in  the  selection  of  its  route  within  the  city  of  Clinton, 
duly  respected  the  grades  of  the  streets  of  the  city,  had 
avoided  the  use  of  those  streets  as  far  as  practicable,  the 
court  are  of  opinion  that  the  injunction  ought  to  have 
been  dissolved.     In  this  conclusion  we  are  unanimous. 

But  a  portion  of  the  court,  Weight  and  Beck,  JJ.,  in 
addition  to  the  grounds  stated  in  the  foregoing  opinion, 
s.  —  mineral  would  reach  the  same  result  under  the  general 

right  or  way        .  ° 

»ct.  right  oi  way  act,  believing  that  the  railroad 

company,  under  that  act  (subject  to  equitable  control  to 
prevent  the  abuse  of  the  power),  has  the  right,  so  fas  as 
is  reasonably  necessary,  to  use  the  streets  of  the  city, 
without  making  compensation  to  the  city  corporation  for 
the  right  of  way,  not  regarding  what  is  said  in  that  re- 
spect in  the  Millburn  case  as  one  of  the  points  decided 
by  it.  Mr.  Justice  Cole  is  of  the  same  opinion  except 
that,  in  his  judgment,  the  city  of  Clinton  has  such  an 
interest  in  the  streets  as  to  be  entitled  to  compensation 
for  any  damages  which  such  occupation  may  occasion  to 
Vol.  XXIV.— 01 
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them,  he  not  regarding  The  People  v.  Kerr  (supra), 
which  was  in  relation  to  a  street  railway,  as  applicable  to 
the  case  of  an  ordinary  railway.  ' 

An  order  will  be  entered  in  this  court  vacating  the 
injunction,  and  the  cause  remanded  for  further  proceed- 
ings, if  any  are  desired,  not  inconsistent  with  this  opinion.* 

Reversed. 


•  After  the  foregoing  opinion  was  filed,  the  cause  remanded,  and  a  de- 
cree entered  dismissing  the  plaintiff's  petition,  the  defendant  deter- 
mined to  change.  In  some  respects,  its  line  of  route.  Whereupon  the  city 
commenced  a  new  suit  seeking  to  restrain  the  company  from  the  use  of 
the  streets.  A  temporary  Injunction  being  granted,  a  motion  was  made 
to  dissolve,  in  the  disposition  of  which  the  following  decision  was  made 
by  Chief  Justice  Dillon,  which,  on  account  of  the  great  Importance  of 
the  case,  not  only  in  the  Interests  it  affects,  but  in  the  principles  Involved, 
Is  here  given  to  the  profession,  and  In  the  form  of  a  note,  In  order  to  save 


Dellok,  Ch.  J.— The  city  of  Clinton  in  Its  corporate  capacity,  by  Its 
amended  petition,  seeks  to  restrain  the  defendant  from  using,  for  the 
track  of  its  road,  River  and  Pint  streets,  in  the  city  of  Clinton.  I 
allowed,  a  few  days  since,  a  temporary  injunction  on  the  showing  made 
by  the  petition ;  but  as  this  order  was  ex  parte,  I  made  special  provisions 
to  enable  the  defendant  to  move  at  an  early  day  the  dissolution  of  the 
writ,  if  it  desired  to  do  so.  Such  a  motion  has  been  made,  and  a  large 
mass  of  affidavits  and  documentary  evidence  has  been  submitted  in  sup- 
port of  and  in  opposition  to  the  motion. 

To  understand  the  grounds  of  my  present  decision,  it  Is  necessay  to  re- 
fer to  a  former  proceeding  of  a  like  character  between  the  present  parties. 

In  1887,  a  prior  suit  was  commenced  by  the  city  of  Clinton  to  enjoin  the 
defendant  from  using  any  of  the  streets  of  the  city  of  Clinton  for  the 
purpose  of  laying  down  the  track  of  its  road  therein.  In  that  suit  it 
appeared,  as  it  appears  in  this,  that  the  city  council  of  Clinton  has  not 
only  refused  to  give  its  consent  to  any  such  use  of  its  streets,  but  had  for- 
bidden such  use  and  protested  against  it. 

The  railroad  company  claimed  the  right  to  occupy  such  portions  of  the 
streets  of  Clinton  as  were  reasonably  necessary  to  enable  it  to  build  its 
road  according  to  the  requirement  of  the  general  assembly  of  the  State  of 
Iowa,  by  its  act  of  March  28, 1880.  By  this  act  it  was  made  the  duty  of  the 
defendant  to  construct  a  railroad  M  from  Pearl  street,  in  the  city  of  Lyons, 
to  a  point  of  intersection  with  the  Chicago,  Iowa  and  Nebraska  railroad, 
within  the  corporate  limits  of  the  city  of  Clinton." 

The  answer  of  the  railroad  company  in  that  case  contained  a  diagram 
of  the  route  which  had  been  surveyod  by  it,  and  upon  which  it  proposed 
to  build  its  road.  This  route  traversed  a  portion  of  River  and  First 
streets,  in  the  city  of  Clinton —being  the  same  streets  upon  which  Che  de 
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fendant  still  purposes  to  build  its  road,  and  which  have  been  already 
graded  for  that  purpose. 

In  that  suit  the  defendant  moved  to  dissolve  an  injunction  which  had 
been  granted,  but,  this  motion  being  overruled,  the  railway  company  ap- 
pealed from  this  order  to  the  Supreme  Court.  / 

The  question  before  the  Supreme  Court  on  that  appeal  was,  whether  the 
action  of  the  District  Court,  in  denying  the  motion  to  dissolve,  was,  or 
was  not,  erroneous. 

In  that  case  the  8upreme  Court  decided,  that  the  District  Court  erred  in 
not  dissolving  the  injunction,  and  Itself  entered  an  order  dissolving  the 
writ  and  remanding  the  cause  for  further  proceedings  in  the  District 
Court,  not  inconsistent  with  the  opinion  of  the  Supreme  Court.  The 
opinion  of  the  Supreme  Court  was  filed  in  the  month  of  May  of  the 
present  year,  at  the  Dubuque  Term.  In  that  opinion,  the  legislative  his- 
tory of  the  proposed  railway  from  Lyons  city  to  Clinton  city,  and  the 
prior  adjudication  of  the  Supreme  Court  on  the  subject  of  the  right  of 
railway  companies  to  lay  down  their  tracks  in  the  streets  of  incorporated 
cities  and  towns,  is  fully  gone  Into,  and  I  do  not  propose  to  restate  the 
various  views  and  arguments  which  led  the  court  to  the  conclusion  which 
it  there  reached. 

Two  of  the  Judges  (Wright  and  Beck,  JJ.)  were  of  opinion  that  the 
general  right  of  way  act  of  the  legislature  (Rev.  p.  218)  gave  to  all  rail- 
way companies  the  right  to  occupy  such  portions  of  the  public  streets 
of  an  incorporated  town  or  city  as  should  be  reasonably  necessary  to 
build  its  road,  and  this  without  the  consent,  and  even  against  the  will  of 
the  common  council  of  the  corporation,  and  without  being  obliged  to 
make  compensation  to  such  corporation ;  since  in  their  opinion  the  cor- 
poration did  not  own  their  streets  as  private  property,  but  the  same  were 
public,  and  the  use  thereof  was  under  the  control  of  the  legislature. 
Hence,  it  was  competent  for  the  legislature  to  say,  as  in  their  opinion  it 
had  done  in  the  right  of  way  act,  that  streets  might  be  used  for  the  pur- 
pose of  laying  down  the  track  of  a  railroad  and  operating  the  same  therein. 

Mr.  Justice  Cole  was  of  the  same  opinion  respecting  the  authority  con- 
ferred upon  the  railway  companies  by  the  right  of  way  statute,  except 
that  he  could  not  say  that  the  municipal  corporation  might  not  be  en- 
titled to  compensation  for  special  damages  suffered  by  it.  My  Judgment 
did  not  rest  upon  the  power  given  by  the  right  of  way  statute  (as  to  which 
I  did  not  find  it  necessary  to  express  any  opinion),  but  upon  the  special 
legislation  of  the  State  in  reference  to  this  particular  railway.  The  legis- 
lature has  required  this  road  to  be  built  to  a  certain  point  within  the  city  of 
Clinton,  and  this,  I  held,  gave  to  the  company  (applying  the  act  to  the  sub- 
ject-matter) by  implication  the  right  to  use  such  portions  of  the  streets  of 
that  city  as  were  reasonably  necessary  to  execute  the  legislative  will,  it 
being  made  to  appear  In  that  case  that  without  the  use  of  the  streets,  at 
least  to  some  extent,  it  was  impossible  to  build  the  road,  to  secure  the  con- 
struction of  which  the  legislature  had  made  such  special  and  stringent 
provisions. 

As  in  that  case,  the  affidavits  showed,  that  the  railroad  company  had 
adopted  a  line  which  did  not  materially  Interfere  with  the  grade  of  the 
streets,  nor  run  through  the  populous  and  highly  Improved  portions  of 
the  city,  but  near  to  and  along  streets  upon  which  there  were  compara- 
tively few  improvements,  the  court  united  In  the  conclusion  that  the  city 
was  not  entitled  to  any  injunction  on  the  record  as  it  was  then  before  the 
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court,  restraining  the  company  from  building  its  road  on  the  line  which. 
It  had  surveyed  and  staked  oat. 

In  this  holding,  the  coart  also  expressed  the  opinion,  that  under  neither 
the  general  right  of  waj  law,  nor  the  special  act  applicable  to  this  par- 
ticular road,  was  the  right  of  the  company  to  nse  the  streets  of  the  city 
absolute  and  beyond  all  Judicial  control,  but  that  a  court  of  equity  had 
the  inherent  power  to,  prevent  an  unreasonable  or  oppressive  use  or  abuse 
of  the  general  power  which  it  had  to  use  the  streets  so  far  as  might  be 
reasonably  necessary  for  it  to  do  so. 

After  the  cause  was  remanded  to  the  District  Court  of  Clinton  county, 
it  came  on  to  be  heard  at  the  September  Term,  1868,  and  a  decree  was  en- 
tered  dismissing  (Me  ptabttyr$  petmm.    That  decree  stands  in  full  force. 

The  present  is  a  new  ndt  by  the  city,  seeking  to  restrain  the  company 
from  the  use  of  the  same  streets. 

It  appears,  that,  after  the  decision  of  the  Supreme  Court,  In  Kay,  the 
company  determined  to  change,  in  some  respects,  the  line  of  the  route 
as  it  existed  when  the  cause  was  in  the  Supreme  Court*  But  it  appears 
that  these  changes  are,  in  fact,  not  detrimental  to  the  city,  and  are  ad- 
vantageous to  the  adjoining  property  owners.  And  the  counsel  for  the 
city  expressly  admit  tha%  they  do  not  ask  for  an  Injunction  because  of 
these  alterations  in  the  line  of  the  road.  They  contest  the  right  of  the 
company  to  use  the  streets  at  all —at  least  the  right  to  use  the  same  longi- 
tudinally, or  any  further  than  may  be  absolutely  necessary  to  reach  the 
point  of  intersection  with  the  Chicago,  Iowa  and  Nebraska  railroad.  In 
effect,  they  say,  that  If  the  company  have,  either  as  a  result  of  the  former 
adjudication  or  under  the  law,  the  right  to  go  upon  the  line  which  was 
before  the  Supreme  and  District  Courts  in  the  former  case,  the  city  does 
not  object  to  the  alterations  which  have  since  been  made  in  that  line. 
The  point  now  mainly  made  and  pressed  by  the  city  Is  this:  That  First 
and  River  streets,  in  Clinton,  are  important;  that  the  use  of  them  by  the 
defendant  will  practically  destroy,  so  far  as  its  track  extends,  their  ordi- 
nary use;  and  that  there  is  a  practicable  route  for  the  road  of  the  defend- 
ant without  occupying  these  streets,  which  route  Is  from  900  to  500  feet 
east  of  the  present  route,  and  nearly  parallel  with  it. 

This  route,  the  defendant  contends,  is  quite  If  not  wholly  Impracticable, 
being  on  and  along  overflowed  grounds,  and  oyer  sloughs  and  bars  in  the 
Mississippi  river.  The  plain tilTs  amended  petition  asks  that  a  commis- 
sion be  appointed  by  the  court  to  examine  this  line,  and  to  report  to  the 
court  a  reasonable  and  proper  route  upon  which  the  defendant  should  be 
required  to  build  its  road. 

The  defendant,  in  addition  to  denying  the  feasibility  of  the  route  Indi- 
cated by  the  plaintiff,  claims  that  its  right  to  build  on  the  former  line  Is 
ret  J%uticata%  and  that,  inasmuch  as  the  changes  made  in  that  line  are 
fevorable  to  the  plaintiff,  the  latter  Is  estopped  In  this  new  suit  from 
insisting  that  the  defendant  shall  build  on  the  route  which  the  city  now 
proposes.  In  the  view  I  take  of  the  question  now  before  me,  I  do  not  find 
it  necessary  to  decide  how  far  the  city  Is  estopped,  if  at  all.  by  the  decree 
of  the  court  in  the  former  ease,  dismissing  the  plaintiffs  petition. 

Upon  the  showing  now  made  before  me,  I  am  of  opinion,  that  the  de- 
fendant Is  entitled  to  have  the  injunction  dissolved  upon  the  special  cir- 
cumstances of  this  case,  viewed  In  the  light  of  the  principles  laid  down 
by  the  Supreme  Court  la  it*  opinion  in  the  former  suit  between  the  par- 
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These  circumstances  are  the  following:  On  the  5th  of  August  last,  after 
the  decision  of  the  Supreme  Court,  the  attorney  of  the  defendant  had  a 
special  meeting  of  the  common  council  of  Clinton  convened,  and  stated 
to  them  that  the  company,  under  that  decision,  claimed  its  right  to  lay 
down  its  track  in  the  streets  of  the  city,  that  they  desired  to  commence 
work  immediately,  and  wished  to  put  the  olty  to  as  little  inconvenience 
as  possible.  He  exhibited  to  the  council  a  diagram  or  map  showing  the 
changes  in  the  line,  and  where  the  company  proposed  to  build  its  road, 
and  he  asked  the  city's  consideration  of  It,  and  consent  to  it.  The  matter 
was  referred  to  a  committee,  who  failed  to  make  any  report  until  the  28th 
day  of  September,  a  period  of  nearly  two  months.  In  the  meantime,  sup- 
posing the  oity  authorities  not  to  object  thereto,  the  company  (in  the 
latter  part  of  August  and  September)  graded  the  whole  line,  put  In  cul- 
verts, and  had  the  road  bed  in  a  state  of  preparation  nearly  ready  for  the 
ties  and  iron.  The  iron  was  also  procured,  and  is  ready  to  be  laid,  or 
nearly  so. 

Of  the  action  on  the  part  of  the  company  and  its  expenditure  of  money, 
the  city  authorities  had  full  knowledge. 

On  the  28th  of  September,  the  committee  reported  against  allowing  the 
company  to  use  any  of  the  streets,  and  authorized  steps  to  be  taken  to 
protect  the  rights  of  the  city  against  the  defendant.  The  injunction,  if 
continued  in  force,  would  prevent  the  company  from  finishing  Its  road 
the  present  season,  or  until  it  shall  be  ascertained  on  the  final  hearing 
whether  there  is  another  practicable  route  by  which  the  use  of  these 
streets  can,  to  a  great  extent,  be  avoided.  If  the  company  can  be  com- 
pelled to  change  its  route  to  the  one  indicated  by  the  olty,  It  will  lose 
much,  If  not  all  the  work  it  has  done  on  the  present  line— and  that  is,  as 
before  remarked,  nearly  ready  to  receive  the  ties  and  iron. 

Why  did  not  the  olty  move  against  the  railroad  company  as  soon  as  it 
saw  It  expending  money  and  labor  on  its  present  line?  Why  wait,  and 
apparently  acquiesce  In  the  line  the  company  had  adopted?  The  only 
answer  the  counsel  for  the  city  made  to  this  objection  to  their  equity  for 
an  injunction  was,  that  in  law  the  public  do  not  suffer  by  delay,  and  that 
the  defendant,  if  its  acts  are  not  authorized,  can  acquire  no  right  by  the 
mere  silence  and  non-action  of  the  city. 

I  cannot  consent  to  the  soundness  or  Justice  of  this  principle  to  the  ex- 
tent  claimed. 

I  think  it  was  the  duty  of  the  city,  under  the  circumstances,  to  have 
informed  the  company  that  it  objected  to  the  line  it  had  adopted,  that  it 
objected  to  any  occupation  of  Its  streets,  and  to  have  moved  against  the 
company  promptly.  I  do  not  say  that  the  failure  will  cause  the  city  to 
lose  permanently  any  substantial  rights  which  may  be  violated  by  the 
company;  but  I  do  think  that  this  failure  operates  with  great  force,  par- 
ticularly under  the  circumstances  and  the  near  approach  of  winter, 
against  the  right  to  a  preliminary  injunction. 

It  is  perfectly  clear  from  the  affidavits,  that  the  streets  In  question  are 
not  in  the  populous  or  highly  Improved  portions  of  the  city,  that  the 
grades  are  not  essentially  interfered  with,  and  that  no  great  or  unusual 
damage  or  inconvenience  will  be  occasioned  by  the  defendant's  use  thereof 
during  the  pendency  of  this  suit. 

Whether  the  route  claimed  by  the  city  to  be  practicable  is  so  or  not; 
whether  or  not  it  is  one  which  the  railroad  company  should,  or  reasona- 
bly can,  be  required  to  adopt ;  whether  a  commission  should  be  appointed 
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or  not  to  make  a  survey  of  the  proposed  route,  and  report  to  the  court; 
how  far,  If  at  all,  the  former  decision  Is  conclusive  against  the  city,  are 
matters  which  I  do  not  find  it  necessary  to  discuss,  and  which,  under  the 
circumstances,  will  come  up  more  properly  on  the  final  hearing  than  in 
this  preliminary  manner. 

As  when  the  motion  to  dissolve  was  finally  submitted  this  morning  an 
early  decision  of  it  was  desired,  especially  by  the  defendant,  as  its  work 
was  suspended  by  the  writ,  I  have  thus  briefly  indicated  my  views  touch- 
ing the  plaintiff's  right  to  an  injunction— leaving  the  rights  of  the  parties 
to  be  settled  on  the  hearing. 

An  order  will  be  entered  vacating  the  injunction  I  heretofore  granted. 

JNO.  F.  DILLON, 
ChUtf  JiuHoe  Supreme  QxjbtL 


Flandbr8  v.  McClanahan. 

Parties  i  in  action  to  quiet  title.  In  a  proceeding  to  quiet  title  and 
to  correct  a  misdescription  of  the  premises  running  through  the 
deeds  of  several  prior  grantors,  such  grantors,  or,  if  dead,  their 
heirs,  should  be  made  parties  to  the  action. 

Appeal  from  Clayton  District  Court. 

Tue8day,  May  12. 

Proceeding  under  section  3602  of  the  Revision  by  the 
plaintiff,  who  claims  title  and  is  in  possession  of  certain 
real  estate,  to  require  the  defendants,  who  claim  an  ad- 
verse interest  therein,  to  bring  an  action  to  try  the  title. 
The  facts  are  sufficiently  stated  in  the  opinion.  The  de- 
fendants appeal. 

Elijah  Odett  for  the  appellants, 

Reuben  Noble  for  the  appellee. 

Cole,  J.  —  In  January,  1867,  the  plaintiff  filed  his  pe- 
tition. The  petition  avers,  that  plaintiff  is  the  owner  of 
pabtibs:         the  fee  simple  title  to  certain  real  estate  (the 

in  action  to  x 

quiet  title.       description  of  which  is  set  forth),  and  is  in 
possession  thereof;  that  he  is  credibly  informed  and  be- 
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lieves  that  the  defendants  make  some  claim  to  said  prem- 
ises adverse  to  the  estate  of  plaintiff.  The  petition  asks 
that  defendants  be  notified  to  show  cause  why  they  shall 
not  bring  an  action  to  try  their  alleged  title.  At  the 
January  Term,  both  parties  appearing  in  court,  by  their 
attorneys,  the  defendants  were,  by  order  of  court,  re- 
quired to  show  cause ;  and,  on  motion  of  defendants,  they 
were  given  thirty  days  in  which  to  file  their  answer  and 
to  serve  copy  on  plaintiff's  attorney. 

Within  the  time  allowed,  the  defendants  filed  their 
answer,  averring  that  they  are  the  owners  of  the  fee 
simple  title  to  the  real  estate  described ;  that  they  ac- 
quired the  same  by  purchase  of  one  George  W.  D.  East- 
man, who  was  the  owner  of  it  at  the  time  of  their 
purchase ;  that  the  same  was  conveyed  to  them  by  deed 
of  general  warranty,  a  copy  of  which  is  annexed  to  the 
answer;  "defendants  further  say,  that  it  would  be  a 
great  piece  of  injustice  to  compel  them  to  bring  an  action 
to  quiet  the  title  to  their  land,  and  mak$  a  large  bill  of 
costs  and  expense  for  them  to  pay,  when  the  title  to  their 
land  is  a  perfect  fee  simple  title." 

At  the  May  Term,  1867,  the  parties  appeared  by  their 
counsel,  and  submitted  the  case  upon  petition  and  an- 
swer ;  the  court  adjudged,  "  that  the  defendants'  showing 
in  their  answer  is  sufficient  to  excuse  them  from  bringing 
their  action,  and  they  are  discharged  with  their  costs." 

Afterward,  and  on  the  30th  day  of  August,  1867,  the 
plaintiff  filed  in  the  clerk's  office  an  "  equitable  reply  to 
defendants'  answer,"  in  which  he  avers,  that  in  June, 
1859,  Lewis  Sturms  sold  to  George  W.  D.  Eastman  cer- 
tain real  estate,  other  than  that  in  controversy,  describing 
it ;  that  in  executing  the  conveyance,  by  mistake  in  the 
description,  the  land  in  controversy  was  conveyed ;  that 
under  that  conveyance  Eastman  took  possession  of  the 
land  he  purchased,  and  not  that  included  in  his  deed ; 


Digitized  by  VjOOQ IC 


488    " '  -     .  SUPREME  COURT  OF  IOWA, 
Flanders  v.  McClanahan. 

that  in  August,  1861,  Eastman  sold  the  land  he  bought 
of  Sturms  to  the  defendants,  and  being  still  ignorant  of 
the  mistake  in  the  description  contained  in  his  deed,  con- 
veyed the  land  to  defendants  by  the  same  description, 
supposing  he  had  conveyed  the  land  he  sold  to  them,  aud 
not  the  land  in  controversy;  that  the  defendants  took 
possession  of  the  land  they  bought  of  Eastman,  and  not 
that  described  in  their  deed ;  that  in  1864,  Eastman  died, 
leaving  several  heirs,  who  are  named  and  made  defend- 
ants. The  plaintiff  then  further  avers,  that  in  1866, 
Sturms  sold  and  conveyed  the  property  in  controversy, 
by  correct  description,  to  John  Carty ;  that  shortly  there- 
after, and  in  the  same  year,  Carty  sold  and  conveyed  the 
property  to  George  B/and  Alexander  McCana,  who  im- 
mediately thereafter  sold  and  conveyed  to  plaintiffs. 
Copies  of  the  several  deeds  are  annexed  to  the  pleading. 
It  is  then,  averred,  that  each  purchaser  took  possession  of 
the  property  and  occupied  the  same  pursuant  to  their 
successive  purchases.  The  pleading  concludes  with  a 
prayer  for  the  correction  of  the  several  deeds  and  for  the 
quieting  of  plaintiff  ?a  title. 

By  an  order  of  court,  both  parties  being  present  by 
their  attorneys,  the  heirs  of  Eastman  were  made  defend- 
ants and  sixty  days  given  them  to  answer  the  reply  of 
plaintiff,  and  the  cause  was  continued. 

At  the  succeeding  term,  the  defendants  filed  a  de- 
murrer to  the  equitable  reply  for  the  following  causes : 

"1.  That  said  reply  or  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

"  2.  That  said  reply  or  petition  states  some  facts  which 
avoid  the  cause  of  action. 

"  3.  That  there  is  a  defect  of  parties,  in  that  the  heirs 
of  Lewis  Sturms  are  not  made  parties  defendant;  nor 
are  the  heirs  of  John  Carty,  nor  George  B.  and  Alexan- 
der McCana  made  parties  defendants." 
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This  demurrer  was  overruled  and  judgment  entered 
for  plaintiff,  correcting  the  mistake  in  the  decription  of 
defendants'  deed,  so  as  to  make  it  convey  the  land  alleged 
by  plaintiff  to  have  been  sold  by  Sturms  to  Eastman, 
and  by  Eastman  to  defendants,  instead  of  the  land  claimed 
by  plaintiff,  and  the  defendants  were  forever  barred  from 
setting  up  an  adverse  title  by  reason  of  the  mistake,  and 
plaintiff's  title  was  quieted. 

The  proceedings  in  this  case  are  anomalous,  and  we 
have  set  out  the  facts  more  fully  than  usual  in  order  to 
present  with  clearness  the  points  determined.  There 
was  no  exception  to  the  order  of  the  court*  excusing  the 
defendants  from  bringing  their  action  to  try  the  title  and 
discharging  them  with  costs,  and  hence  no  question  as  to 
its  correctness  is  presented  for  our  decision.  Several 
months  after  the  judgment  discharging  the  defendants 
was  rendered,  the  plaintiff  files  a  pleading  entitled  an 
"equitable  reply  to  defendants'  answer."  The  defend- 
ants appear  to  this  pleading  without  notice  or  service, 
and,  treating  it  as  a  "  reply  or  petition,"  they  demur  to  it. 

It  will  be  observed  from  the  demurrer,  which  is  copied 
above,  that  no  question  is  made  as  to  the  form  of  the 
pleading,  or  that  the  matters  therein  set  up  could  only 
regularly  and  properly  be  6et  up  by  petition  or  amended 
petition.  But  the  demurrer  is  directed  to  its  want  of 
substance  and  of  necessary  parties.  That  the  facts  set 
forth  are  sufficient  to  constitute  a  cause  of  action,  can 
hardly  be  questioned.  There  was  no  error  in  overruling 
the  demurrer  as  to  the  first  and  second  causes  specified. 
As  to  the  third  cause,  so  far  as  it  relates  to  Lewis  Sturms, 
the  grantor  from  whom  the  title  is  claimed  by  both  par- 
ties, the  demurrer  should  have  been  sustained.  This 
ruling  is  based  upon  the  fact,  that  the  plaintiff's  reply  or 
pleading  asks  (and  that  upon  averments  justifying  it) 
that  the  mistake  in  the  deeds  made  by  Sturms  and  East 
Vol.  XXIV.— 62 
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man  be  corrected ;  and  the  decree  is  in  accord  with  the 
prayer.  This  could  not  be  done  without  having  Lewis 
Sturms,  the  grantor,  before  the  court 

To  show  that  he  is  a  necessary  party,  we  need  only  to 
look  to  the  effect  of  the  judgment  in  this  case.  The  de- 
scription in  the  deeds  by  Sturms  to  Eastman,  and  by 
Eastman  to  the  defendants,  is  struck  out,  and  by  the  de- 
cree a  new  description  is  inserted.  If  the  title  to  the 
land  embraced  in  the  new  description  shall  fail,  the  de- 
fendants would  have  no  remedy  whatever  against  Sturms, 
for  the  reason  that  he  never  made  any  conveyance  of  such 
land  to  them  t>r  their  grantor.  Nor  could  the  defendants 
deduce  title  to  the  land  down  to  themselves,  for  the 
reason  that  Sturms  never  conveyed  the  land  embraced  in 
the  new  description  to  any  one;  the  title  thereto,  for 
aught  that  appears,  is  still  in  him  or  his  heirs ;  and  the 
decree  in  this  case  cannot  divert  him  or  them  of  the  title, 
for  the  very  plain  reason  that  they  are  not  parties  to  the 
action.  Nor  does  it  seem  practicable  to  afford  proper 
and  full  relief  to  the  plaintiff  as  asked,  or  to  determine 
the  controversy  between  these  parties  without  prejudice 
to  the  rights  of  others,  and  hence  Sturms  or  (if  he  is 
dead)  his  heirs  should  be  brought  in.  Rev.  §  2765. 

Upon  the  point  made  by  appellants'  counsel  as  to 
affording  relief  upon  the  averments  of  a  reply,  we  remark 
that  it  is  not  necessary  for  us  to  determine  it  now.  But 
it  is  proper,  however,  further  to  remark,  that  the  defend- 
ants made  no  objection  to  the  form  of  the  pleading,  but 
in  fact  treated  it  as  a  "  reply  or  petition"  No  motion 
was  made  to  strike  it  from  the  files,  or  otherwise  to  attack 
it,  except  for  its  sufficiency  of  statement,  to  which  it  was 
not  vulnerable.  See  Coatee  &  Patehin  v.  City  of  Daven- 
port, 9  Iowa,  227;  Donophin  <6  Hughe*  v.  Street,  17  id. 
317.  The  judgment,  however,  must  be  reversed,  for  the 
reason  that  Sturms  was  not  made  party  (or  if  dead,  his 
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heire).  The  grantors  of  plaintiff  are  neither  necessary  nor 
proper  parties.  On  the  return  of  the  cause  to  the  Dis- 
trict Court,  plaintiff  will  have  leave  to  replead,  and  may 
state  his  cause  of  action  by  way  of  amendment  to  his 
petition,  or  as  he  shall  be  advised,  and  defendants  will 

have  like  leave. 

Reversed. 


Smyth,  Administratrix,  v.  Smyth. 

1.  Executor  and  administrator:  summabt  proceeding  fob  discovery 
of  assets:  statute  construed.  Sections  2866  and  2867  of  the 
Revision,  authorizing  the  County  Court  to  summon  before  it,  and 
subject  to  an  examination,  a  person  suspected  of  having  taken 
wrongful  possession  of  any  of  the  effects  of  the  deceased,  contem- 
plates that  the  examination  shall  be  confined  to  the  person  thus 
summoned ;  and  it  is  not  competent  to  introduce  other  evidence  to 
contradict  his  statements  or  to  establish  the  administrator's  claim  to 
the  property. 

2. evidence  :  estoppel.  A  person  thus  subjected  to  an  examina 

tion  is  not  a  witness  within  the  meaning  of  section  8982,  which 
provides,  that  no  one  shall  be  allowed  to  testify  where  the  adverse 
party  is  the  executor  of  a  deceased  person.  But  were  it  otherwise, 
the  administrator,  at  whose  instance  the  person  is  compelled  to 
testify,  could  not  make  the  objection. 

Appeal  from  Clayton  District  Court. 

Tuesday,  Mat  12. 

Fob  the  facts  and  questions  arising,  see  the  opinion. 
Plaintiff  appeals. 

J.  0.  Crosby  for  the  appellant. 

Reuben  Noble  for  the  appellee. 

Wright,  J.  —  Plaintiff  is  the  administratrix  of  the 
estate  of  J.  W.  Carter,  deceased.    As  such,  she  asked 
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i.  emcutob:  a  citation  against  the  defendant,  Catherine 
SShTg^Jr0"  Smyth,  claiming  that  she  had  in  her  posses- 
ses; sion  effects  of  the  deceased,  in  money  and 

statute  con-  1  *> 

strued.  property,  to  the  amount  of  $428,  or  over, 

which  she  held  without  right,  and  refused  to  surrender, 
though  demanded.  Defendant  appeared,  in  answer  to 
the  summons,  before  the  County  Court,  and  submitted  to 
a  full  examination,  under  oath.  Thereupon  plaintiff  pro- 
posed to  prove,  by  other  witnesses,  that  the  claim  set  up 
by  said  Catherine  to  the  money  on  her  said  examination, 
was  not  true ;  that  there  was  other  money  in  her  posses- 
sion than  that  disclosed ;  and  generally  to  discredit  de- 
fendant, and  sustain  plaintiff's  claim  to  said  effects,  and 
disprove  defendant's  right  to  them.  To  this  testimony 
defendant  objected,  upon  the  ground  that,  under  the 
statute,  the  examination  was  to  be  confined  to  the  an- 
swers of  the  person  charged,  and  because  there  was  no 
warrant  for  hearing  the  case  otherwise  than  upon  such 
answer.  The  objection  was  sustained  by  the  Connty  and 
District  Court,  and  of  this  ruling  plaintiff  complains. 

The  statute  declares  that  the  County  Court  may  sum- 
mon before  it  any  person  suspected  of  having  taken 
wrongful  possession  of  any  of  the  effects  of  the  deceased, 
or  having  had  such  effects  under  his  control,  and  may 
subject  him  to  an  examination  under  oath,  and  if,  upon 
such  examination,  it  appear  to  the  court  that  such  sus- 
pected person  has  the  wrongful  possession  of  any  prop- 
erty or  effects  of  the  deceased,  the  court  shall  order  such 
property  or  effects  to  be  delivered  to  the  executor  of  the 
estate.  If  he  disobey  such  order  or  summons,  or  refuse 
to  answer  the  interrogatories  propounded,  he  may  be 
committed  to  the  jail  of  the  county  until  a  compliance 
be  yielded.  Eev.  §§  2366,  2367. 

The  purpose  and  meaning  of  this  statute  would  seem 
to  be  plain  enough.    It  was  not  intended  that  the  County 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  403 

Smyth  v.  Smyth. 

Court  should  hear  the  parties  as  upon  a  trial,  but  the  per- 
son charged  is  to  be  subjected  to  an  examination,  and  if, 
upon  such  examination,  it  appears,  etc.,  the  court  shall 
order  the  effects  to  be  delivered,  etc.  There  is  no  pro- 
vision for  hearing  other  evidence  —  none  for  enforcing 
the  order  by  execution  —  none  for  making  up  an  issue ; 
but  the  sole  object  was  to  give  to  the  court  the  power,  in 
this  summary  and  somewhat  inquisitorial  manner,  to  dis- 
cover assets  in  the  hands  of  one  wrongfully  withholding 
the  same.  It  is  a  sort  of  bill  of  discovery,  without  plead- 
ings or  the  other  formalities  attending  such  a  proceeding 
in  equity.  And  this  is  the  more  evident,  and  there  should 
be  the  less  hesitation  in  so  holding,  from  the  considera- 
tion that  the  administrator  is  not  confined  to  this  remedy, 
but  may  sue  either  at  law  or  equity,  according  to  the 
circumstances,  to  recover  the  sum  so  withheld.  If  this 
was  the  only  remedy,  it  can  be  readily  seen  there  would 
be  more  reason  and  necessity  for  admitting  the  whole 
testimony.  But  this  the  statute  never  contemplated.  Its 
language  forbids  it.  The  construction  claimed  would  be 
in  conflict  with  its  manifest  purpose  and  meaning.  In 
affirming  the  action  of  the  County  Court,  in  excluding 
the  offered  testimony,  therefore,  the  District  Court  did 
not  err. 

Of  course,  we  need  hardly  remark  that  there  is  no 
force  in  appellant's  objection  that  defendant  was  incom- 

% eYidence:Petent  Un(*er  §  3982  °^  ^ie   Rev*sion>  which 

estoppel.  provides  that  no  one  shall  be  allowed  to  tes- 
tify under  the  prior  section  (3980)  where  the  adverse 
party  is  the  executor  of  a  deceased  person,  etc.  The  de- 
fendant was  not  a  witness  within  the  meaning  of  that 
section.  And  if  she  was,  she  was  compelled  to  testify  by 
the  plaintiff,  who  cannot  be  heard  to  make  the  objection. 
In  argument,  it  is  also  insisted  that  upon  defendant's 
own  examination  she  should  have  been  held  liable.     The 
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case,  however,  went  to  the  District  Court  upon  an  agreed 
statement,  the  parties  waiving  the  formality  of  a  writ  of 
error.  As  we  construe  this,  the  only  question  reserved, 
or  intended  to  be,  was  the  ruling  of  the  County  Court 
excluding  the  offered  testimony.  There  was  no  claim 
that  defendant  should  be  held  upon  her  own  examina- 
tion. This  being  true,  we  do  not  feel  at  liberty  to  enter 
upon  the  discussion  of  this  part  of  the  case. 

The  ruling  below  is,  therefore,  affirmed.  To  avoid 
possible  trouble,  and  that  parties  may  act  with  a  full 
knowledge  of  their  rights,  it  is  ordered  that  neither  this 
affirmance,  nor  the  proceedings  on  such  examination, 
shall  be  accepted  or  taken  as  prejudicing  plaintiff's 
rights  in  any  subsequent  action  to  recover  this  money. 

Affirmed. 


Peterson  v.  The  Miss.  Valley  Ins.  Co. 

Insurance:  on  live  stock.  A  policy  of  fire  insurance  described  the 
property  insured  as  follows :  "  On  his  dwelling  house  $400 ;  grain  in 
stack  or  crib  $600;  hay  in  stack  $820;  seven  horses  $760;  cattle 
$275.  Situated  section  22,  town  99,  R.  7  west/'  The  policy  con* 
tained  this  condition,  "  if  the  risk  be  increased  by  the  erection  of 
adjacent  buildings,  or  by  an  other  means  without  the  assent  of  the 
company,  the  policy  shall  become  void."  The  assured,  a  farmer, 
while  hauling  his  grain  to  market  stopped  for  the  night  at  a  hotel, 
and  put  his  team  in  the  hotel  barn  in  which  the  property  was  more 
exposed  to  fire  than  in  its  use  on  the  farm  of  the  assured.  During 
the  night  the  barn  was  destroyed  by  fire,  and  with  it  one  of  the  horses 
of  the  assured.  No  assent  of  the  company  had  been  given  to  the  use 
of  the  property  off  from  section  22.  Held,  that  the  company  was 
liable,  and  that  the  risk  assumed  by  it  was  not  limited  to  the  use  of 
the  team  on  section  22,  but  extended  to  the  usual  and  ordinary  use  of 
it,  whether  on  the  farm  or  temporarily  absent  therefrom. 
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Wednesday,  May  13. 

Insurance  :  construction  op  policy,  etc.  —  The  defend- 
ant insured  the  plaintiff  against  loss  or  damage  by  fire 
and  lightning  for  the  term  of  five  years,  from  July  21, 
1865,  on  property  described  in  the  policy  thus :  "  On  his 
dwelling  house  $400 ;  grain  in  stack  or  crib  $600 ;  hay  in 
stack  $320;  seven  horses  $750;  cattle  $275.  Situated 
section  22,  town  99,  R.  7  west." 

In  the  application  for  the  insurance  (which  is  made  a 
part  of  the  policy)  the  property  is  described  as  follows : 

On  his  dwelling  house,  valuation  $600 ;  sum 

insured, $400 

On  his  grain  in  stack  or  crib,  sum  insured, 600 

On  his  hay  in  stack,  sum  insured, 320 

On  his  seven  horses,  sum  insured, 750 

On  his  cattle, 2, 750 

The  answers  to  special  questions  in  the  application  as 
to  the  property  relate  principally  if  not  alone  to  the  dwel- 
ling house,  stating  its  situation  to  be  in  "  section  22,  T. 
99,  R.  7 ;"  its  size,  how  occupied,  lighted,  etc.,  etc. 

The  policy  contains  this  condition :  "  If  the  risk  be 
increased  by  the  erection  of  adjacent  buildings,  or  by  any 
other  means  whatever,  without  the  assent  of  the  company, 
the  policy  shall  become  void."  The  plaintiff  was  a  farmer, 
and  it  was  admitted,  that  on  the  27th  day  of  January, 
1867,  while  he  was  in  the  ordinary  pursuit  of  his  business, 
engaged  in  hauling  his  grain  to  market,  he  stopped  over 
night  at  the  Tremont  house,  in  Decorah  (not  situated  on 
said  section  22),  and  put  his  team  (part  of  the  seven  horses 
insured)  into  the  hotel  barn.  During  the  night  the  hotel 
and  barn  were  destroyed  by  fire,  and  with  them  a  mare 


Digitized  by  VjOOQ IC 


496  SUPREME  COURT  OP  IOWA, 

Peterson  v.  The  Mississippi  Valley  Ins.  Co. 

worth  $170,  belonging  to  the  plaintiff's  said  team.  For 
the  loss  of  this  animal,  the  present  action  is  brought. 

There  was  evidence  tending  to  show  that  property  in 
the  barn  of  the  hotel  was  more  exposed  to  loss  by  fire 
than  in  its  use  on  the  farm.  It  was  not  claimed  by  the 
plaintiff,  that  the  company  had  assented  to  the  use  of  the 
property  off  from  section  22. 

The  company  defended  on  the  ground,  that  they  were 
not  liable  for  such  loss  inasmuch  as  the  risk  had  been 
increased,  and  the  loss  occurred  when  the  mare  was  not 
on  the  said  section. 

The  court  instructed  the  jury  as  followB :  "  There  is 
no  express  provision  in  the  policy,  and  the  law  will  not 
imply  one,  limiting  the  plaintiff's  use  and  the  defendant's 
liability  to  section  22,  T.  99,  R.  7.  If  you  find  from  the 
evidence,  that  plaintiff  came  to  town  temporarily  to  stay 
over  night,  and  put  his  mare  at  a  hotel  barn  according  to 
the  usual  custom  of  farmers,  and  exercised  such  prudence 
in  selecting  a  safe  barn  as  a  man  of  ordinary  prudence 
would  have  done,  he  is  entitled  to  recover." 

To  this  the  defendant  excepted. 

In  addition  the  court  charged : 

"  If,  on  the  other  hand,  plaintiff  placed  his  mare  in  a 
stable  so  exposed  to  fire,  that  a  man  of  ordinary  prudence 
would  not  have  selected  it  to  put  his  horses  in  over  night, 
you  will  find  for  the  defendant." 

The  jury  returned  a  verdict  for  the  plaintiff,  who  had 
judgment  accordingly,  and  the  defendant  appeals.  The 
error  relied  on  is  the  charge  to  the  jury  above  copied. 

E.  K  Cooley  for  the  appellant. 

Z.  Buttis  and  R.  Noble  for  the  appellee. 
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Dillon,  Ch.  J.  —  This  is  an  action  on  an  ordinary  fire 
policy.  It  is,  of  course,  to  have  a  reasonable  construction. 
iksubaxci:  <m  ^he  policy  and  application  are  in  the  nsnal 
lire  stock.  form.  It  is  evident  f*>ra  reading  the  policy 
and  the  numerous  conditions  it  contains,  that  it  is 
specially  designed  and  adapted  for  buildings  and  the 
contents  of  buildings,  and  not  for  live  stock.  It  is  plain, 
that  there  is,  as  charged  by  the  court,  "no  express 
provision  in  the  policy  limiting  the  plaintiff's  use  of  the 
property  to  section  22." 

The  only  claim  on  the  part  of  the  company,  that  there 
is  such  a  limitation,  is  based  wholly  upon  the  description 
of  the  property  insured,  as  contained  in  the  policy  and 
the  application.  The  description  will  be  found  in  the 
statement  In  our  judgment  the  language  there  used  is 
intended  to  describe  the  situation  —  the  location  —  of  the 
property,  and  not  to  limit  the  use  of  the  horses  to  the 
section  of  land  therein  mentioned. 

Is  there  an  implied  restriction,  in  the  policy,  of  the  use 
of  the  horses,  to  the  section  named  If  We  think  not, 
because  such  a  limitation  would  be  unreasonable. 

In  effecting  this  insurance,  and  paying  the  company 
for  the  risk  it  assumed,  it  cannot  be  supposed  that  the 
plaintiff  was  to  be  deprived,  upon  the  peril  of  forfeiture 
of  his  policy,  of  the  ordinary  and  beneficial  use  of  the 
property  insured.  The  insurance  extended  through  five 
years.  Is  it  to  be  supposed,  that  every  time  the  plaintiff 
had  occasion  to  go  off  of  section  22  to  church,  to  mill,  to 
market  or  for  fuel,  he  should  go  to  the  city  of  Decorah 
and  get  "the  assent  of  the  secretary  of  the  company 
indorsed  thereon"?  It  may  be  said,  that  the  plaintiff 
could  procure  a  general  assent  from  the  company.  But 
how  can  it  be  known,  that  the  company  would  give  it  t 
If  the  company  had  told  the  plaintiff  at  the  time  of  tak- 
ing the  risk,  as  they  now  assert  is  the  case,  that  every 
Vol.  XXIV.— 63 
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time  your  team  passes  the  boundary  of  section  22,  it 
passes  out  of  tko  protection  of  the  policy  and  renders 
it  void,  he  would  hardly  have  agreed  to  pay  his  money 
for  such  an  insurance  s/>  precarious.  If  defendant's  view 
be  correct,  the  plaintiff  could  not  have  recovered  if  his 
horse  had  been  killed  by  lightning  while  he  was  on  his 
way  to  obtain  the  company's  consent,  provided  he  did  not 
happen  to  be  upon  section  22  at  the  time. 

Confining  the  opinion  expressed  to  the  precise  case 
before  us,  and  to  the  precise  character  of  the  property 
for  the  loss  of  which  the  action  is  brought,  there  being  in 
the  policy  no  provisions  other  than  thpse  before  referred  to 
applicable  to  the  question  of  defendants'  liability,  we  con- 
cur in  holding,  that  the  risk  assumed  by  the  company  was 
not  necessarily  limited  to  the  use  of  the  plaintiff's  team  on 
section  22,  but  extended  to  the  usual  and  ordinary  use  of 
the  team,  whether  on  the  farm  or  temporarily  away  from 
it.  To  hold  otherwise  would  be  scarcely  less  unjust  to 
the  plaintiff  than  disastrous  in  its  tendency  to  insurance 
companies.  If  they  could  escape  liability  on  such 
defenses,  the  business  of  insurance  would  soon  fall  into 
popular  disfavor  and  merited  odium.  In  holding  insur- 
ance companies  liable  in  cases  like  the  present,  we  are, 
whether  they  will  believe  it  or  not,  promoting  their  best 
interests,  as  well  as  guarding  those  of  the  public  upon 
whose  patronage  they  are  entirely  dependent. 

Confidence  in  the  companies,  without  which  they  can- 
not live,  will  indeed  be  a  plant  of  slow  growth  in  the 
public  mind,  unless  that  confidence  is  deserved. 

The  learned  judge  did  not  err  in  the  directions  given 
to  the  jury,  and  the  judgment  is 

Affirmed. 
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1.  Fraudulent  sale:  insolvency  of  vendor:  knowledge  of  ven- 
dee. Mere  knowledge  on  the  part  of  the  vendee,  of  the  insolvency 
of  the  vendor,  will  not  render  the  sale  fraudulent,  even  if  the  object 
of  the  vendor  was  to  defraud  his  creditors,  unless  such  object  was 
also  known  to  the  vendee. 

2.  Instruction :  assumption  of  fact.  It  is  not  erroneous  for  an 
instruction  to  assume  a  fact,  which  is  not  denied,  and  in  relation  to 
which  there  is  no  conflict  of  evidence. 

8.  Promissory  note:  presumption  of  maturity:  evidence.  While 
the  fact  of  payment  of  part  of  a  note  may  be  competent  evidence  to 
be  considered  by  a  jury  in  determining  the  time  of  the  maturity  of 
the  note,  yet  no  presumption  of  law  arises  therefrom,  that  the  note 
was  then  due. 

4.  Attachment;  garnishment  of  note  past  due.  The  garnishment 
of  the  maker  of  a  negotiable  note  past  due  will  not  render  him 
liable  unless  the  note  is  delivered  or  he  is  completely  exonerated  or 
indemnified  from  all  liability  thereon.  (Rev.  g  3211.) 

5.  Fraudulent  sale  s  badges  :  evidence.  That  a  vendor  of  a  stock  of 
goods  was  largely  in  debt  for  them,  and  that  fact  was  known  to  the 
purchaser,  who  purchases  the  largest  share  of  the  goods  on  a  credit 
extending  beyond  the  time  when  the  claims  against  his  vendor 
become  due,  may  be  considered  by  the  jury  in  connection  with  the 
other  evidence,  in  determining  the  question  of  fraud ;  but  such  facts 
do  not  of  themselves  raise  a  legal  presumption  of  fraud. 

6.  Attachment:  garnishment.  Until  an  order  is  made  discharging 
the  garnishee,  he  has  no  right  to  pay  his  creditor  any  money  or 
property  subject  to  the  garnishment  proceeding.  If  he  does  pay,  It 
is  at  his  peril. 

Appeal  from  Winneshiek  District  Court. 

Wednesday,  May  18. 

The  defendant  was  attached  as  garnishee  in  the  suit  of 
this  plaintiff  against  one  H.  A.  Cleghorn.  The  defend- 
ant herein,  D.  C.  Monty,  made  his  answer  as  such 
garnishee,  in  which  he  denied  having  any  money  or 
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property  belonging  to  Cleghorn,  or  being  indebted  to 
him.  But  he  stated,  that  he  had  then  recently  purchased 
of  Cleghorn  a  stock  of  goods  for  a  little  over  $9,000,  on 
which  he  paid  $3,300,  and  gave  his  several  notes  to 
Cleghorn  or  bearer,  payable  at  different  times  for  the 
balance,  and  that  he  did  not  know  who  held  the  notes. 
The  plaintiff  filed  a  reply,  taking  issue  upon  the  state- 
ments of  the  answer,  and  alleging  the  sale  of  the  goods  to 
be  fraudulent  and  made  to  hinder  and  delay  creditors. 
Upon  this  issue  there  was  a  jury  trial  and  verdict  for 
plaintiff  for  the  amount  of  his  debt.  Judgment  was 
rendered  thereon,  and  defendant  appeals. 

&  K  Cooley  for  the  appellant. 

B.  Noble  and  L.  Buttis  for  the  appellee. 

Cole,  J.  —  The  only  questions  made  in  this  case  arise 
upon  the  instructions  given  and  refused.  The  first  in- 
l.  fraudvlbht  struction  objected  to,  as  given  by  the  court, 
rencyofve'n.  was  as  follows :  "3d.  If  you  find  from  the 
edge  of  T«ndM.  evidence  that  defendant  had  knowledge  of 
Cleghorn's  insolvent  circumstances  when  he  purchased 
the  goods,  and  that  Cleghorn's  object  in  making  the  sale 
was  to  hinder  and  delay  his  creditors,  then  the  plaintiff 
is  entitled  to  reeover."  If  the  court  intended  by  this 
instruction  to  say  to  the  jury  that  if  defendant  had 
knowledge  of  Cleghorn's  insolvency,  and  also  had  knowl- 
edge that  Cleghorn's  object  in  making  the  sale  was  to 
hinder,  etc.,  then  the  instruction  would  not  be  objection- 
able. But  if  the  court  intended  to  say,  what  seems  to  be 
the  more  reasonable  construction  of  the  language  used, 
that  if  the  jury  believed,  from  the  evidence,  first,  that 
defendant  had  knowledge  of  Cleghorn's  insolvent  cir- 
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cumstances  when  he  purchased  the  goods,  and,  second, 
that  Cleghorn's  object  in  making  the  sale  was  to  hinder 
and  delay  his  creditors,  then  the  plaintiff  is  entitled  to 
recover, — the  instruction  would  bo  clearly  erroneous,  be- 
cause mere  knowledge  of  the  insolvency  of  the  vendor 
would  not  make  a  sale  fraudulent,  even  if  the  object  of 
the  vendor  was  to  defraud  his  creditors,  unless  such  ob- 
ject or  purpose  was  known  to  the  purchaser. 

The  claim  by  counsel  that  the  instruction  was  erro- 
neous, because  it  assumed,  as  a  fact,  that  Cleghorn  was 
2.  buTBucnow:  insolvent,  is  not  well  founded  in  this  case. 

as«ampUonof  „_,  .,      .     .  .  .  ,   , 

fret.  While  it  is  true  that  such  assumption  might, 

in  some  cases,  be  erroneous,  yet  in  this  case,  where  the 
insolvency  is  not  denied,  and  where  there  is  no  conflict 
of  evidence  on  that  subject,  and  the  fact  is  abundantly 
proved,  it  was  not  error  to  assume  it  in  the  manner  it 
was  done  in  the  instruction  under  consideration. 

The  next  objection  is  to  the  fourth  instruction:  "If 

you  find  from  the  evidence  that  defendant,  Monty,  paid 

s.  PBonssoftY  Day  $150  on  his  (Monty's)  note  for  $800  or 

!o£pti?n^f    $1,000,  the  presumption  of  law  is  that  the 

maturity:  _  ,  _ 

•ridence.  note  was  due  when  the  payment  was  made, 
and  the  burden  of  proof  is  on  the  defendant  to  show  that 
it  was  not  due,  unless  that  presumption  is  rebutted  by 
evidence  offered  by  the  plaintiff,  or  from  the  circum- 
stances of  the  transaction."  The  evidence  shows  that 
this  defendant  was  garnished  in  the  case  of  one  Wheeler 
^against  said  Cleghorn,  and  said  Day,  as  his  surety,  at  the 
game  time  he  was  garnished  in  this  case,  and  that  he  paid 
to  said  Day  $150  on  account  of  said  garnishment,  and 
received  a  credit  therefor  on  a  note  held  by  Day  for  $800 
or  $1,000,  given  by  him  to  Cleghorn  for  die  goods. 
While  the  fact  of  payment  of  a  part  of  a  note  might  be 
competent  evidence  to  go  to  a  jury,  to  be  considered  by 
them  in  determining  the  time  of  the  maturity  of  the 
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note,  it  cannot  be  true  that,  under  the  circumstances  of 
this  case,  a  presumption  of  law  arises,  from  the  simple 
fact  of  payment,  that  the  note  was  then  due. 

The  fifth  instruction,  which  was  objected  to,  was  as 
follows :  u  If  you  find  from  the  evidence  that  Cleghorn 
i.ATTAcmnwT:'1^?  a^er  ^e  garnishment  of  Monty,  a  note 
rn™t!h£Jttof°f  Monty's  past  due,  you  will  find  for  plain- 
dM*  tiff  the  amount  due  on  such  note,  but  not  an 

amount  exceeding  the  amount  of  plaintiff's  claim.9'  This 
instruction  was  given  in  evident  oversight  as  to  the  pro- 
visions of  our  statute :  "  Sec.  3211.  The  garnishee  shall 
not  be  made  liable  on  a  debt  due  by  negotiable  or  as- 
signable paper,  unless  such  paper  is  delivered,  or  the 
garnishee  completely  exonerated  or  indemnified  from  all 
liability  thereon,  after  he  may  have  satisfied  the  judg- 
ment." This  section  of  the  statute  would  also  have  it* 
bearing  upon  the  fourth  instruction,  last  above  con- 
sidered. Timmons  v.  Johnson,  15  Iowa  23. 

The  sixth  instruction,  duly  excepted  to,  is  as  follows : 
"  If  you  find  from  the  evidence  that  at  the  time  of  the 
s.  frauduuxt  sale  Cleghorn  was  largely  in  debt  for  the 
eridence.  '  goods  sold  Monty,  and  that  that  fact  was 
known  to  Monty  when  he  purchased,  and  that  he  bought 
the  largest  share  on  time  extending  beyond  the  time 
when  the  claims  against  Cleghorn  became  due,  such 
facts,  if  proved,  raise  the  presumption  of  fraud,  unless 
explained."  This  instruction  would  have  been  good  law 
if  it  had  concluded  with,  "  such  facts,  if  proved,  may  be 
considered  by  you,  in  connection  with  the  others,  in 
determining  the  question  of  fraud."  But  it  cannot  be 
true  that  the  law  will  presume  fraud  from  the  fact  that 
property  is  bought  on  credit  from  a  party  who  had  him- 
self purchased  it  on  credit,  and  especially  so,  when  such 
party  purchased  it  for  the  purpose  of  sale.  If  this  pro- 
position was  true,  it  would  be  dangerous  for  any  one  to 
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deal  with  a  person  indebted.  The  sale  of  property  on 
credit  is  often  made,  and  such  sale  being  fully  legal,  the 
law  ought  not  to  be  held  to  presume  fraud  from  it.  Of 
course,  if  there  are  unusual  circumstances  attending  a 
sale  on  credit,  or  for  cash  even,  such  circumstances  may 
be  proper  to  go  to  and  be  considered  by  the  jury  in 
determining  the  fraudulent  intent  on  the  part  of  the 
vendor,  or  the  knowledge  of  such  intent  on  the  part 
of  the  vendee. 

As  to  the  instruction  asked  by  defendant  and  refused, 
to  the  effect  that  a  failure  to  have  the  garnishment  pro- 
6.  attach-      ceeding  continued  by  order  of  court  from  one 

went  i  saniish" 

meat  term  to  the  next,  would  relieve  defendant  from 

liability  for  any  money  paid  during  the  time ;  there  was 
no  error  in  refusing  it.  The  garnishee  may  have  his 
answer  as  such,  disposed  of  by  the  court,  and  an  order 
entered  for  his  discharge,  but  until  such  order  he  may 
rightfully,  and  ought  to  refuse  payment  to  his  creditor  of 
any  money  or  property  subject  to  the  garnishee  proceed- 
ing ;  if  he  does  pay,  it  is  at  his  own  risk.  Chase  v.  Foster, 

9  Iowa,  429. 

Reversed. 


Olmstead  v.  The  Iowa  Mutual  Ins.  Go. 

Lunranoet  condition  against  incumbrances.  A  mortgage  which  Is 
not  fully  completed  and  delirered,  will  not  avoid  a  fire  insurance 
policy  containing  a  condition,  that  if  an  incumbrance  shall  be  exe- 
cuted upon  the  property  insured  without  the  consent  of  the  company, 
the  policy  shall  be  void. 

Appeal  from  Clayton  District  Court. 

Wednesday,  Mat  13. 

Action  on  a  policy  of  insurance  to  recover  on  account 
of  the  loss  of  the  building  insured  by  fire.    The  policy 
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contained  the  usual  condition,  that  in  case 
brance  fall  or  be  executed  upon  the  property  insured,  the 
policy  shall  be  void  until  consent  of  the  company  is  had 
thereto,"  etc.  A  few  days  before  the  building  was  de- 
stroyed, plaintiff  executed  a  mortgage  to  certain  parties 
upon  the  property  insured,  but  at  the  time  of  the  loss  the 
mortgage  was  not  stamped  and  fully  completed  and 
delirered. 
Verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Elijah  Odett  for  the  appellant 

Stoneman,  Updegraff  and  Noble  for  the  appellees. 

Beck,  J.  —  It  is  contended  by  the  counsel  of  appellant, 
that  the  policy  was  avoided  by  the  mortgage,  that  the  fact 
IirixniAK01;  of  the  mortgage  being  unstamped,  without  an 
afSSStacam-  intent  to  evade  the  revenue  laws,  did  not  ren- 
}mmm-  der  it  void,  and  that  it  was  operative  so  far 
as  to  defeat  the  policy.  The  contrary  view  was  taken 
by  the  District  Court,  and  the  jury  was  so  instructed. 
Whether  this  instruction  is  erroneous  or  otherwise  we 
need  not  inquire.  (See  however  Hugus  v.  Strickler,  19 
Iowa,  414.)  Without  putting  the  case  upon  that  ground, 
we  unite  in  the  opinion,  that,  under  the  evidence,  the 
mortgage  had  not  been  delivered,  and  hence  was  not  an 
incumbrance  in  any  form.  The  court  correctly  instructed 
the  jury  on  this  point  of  law,  and  if  they  had  found 
against  plaintiff  thereon,  their  verdict  would  have  been 
so  far  contrary  to  the  evidence  that  a  new  trial  should 
have  been  allowed.  This  being  so,  the  instruction  ob- 
jected to,  even  if  erroneous,  was  error  without  prejudice. 

Affirmed. 


Digitized  by  VjOOQ IC 


JUNE  TERM,  186B.  505 

Schrimper  et  tut.  v.  Heilman. 

84   905 

Schbimper  et  ux.  v.  Heilman.  -2U2? 

1.  Few  trial:  coNTLiarnra  evidence,  litis  oourt  will  not  disturb  the 
action  of  the  District  Court,  in  overruling  a  motion  for  a  now  trial, 
where  the  evidence  is  merely  conflicting. 

2.  Slander  i  woods  sfouh  aftbb  suit  commenced.  In  an  action  lot 
slander  it  may  be  shown,  for  the  purpose  of  proving  malice,  that  the 
defendant  after  the  institution  of  the  suit,  spoke  the  same  words 
uttered  before,  and  in  which  the  slander  consists. 

8.  Hew  trial  i  vabiancb:  when  objection  must  bb  made.  The 
Supreme  Court  will  not  interfere  with  the  ruling  of  the  court  below, 
in  overruling  a  motion  for  a  new  trial  based  upon  a  variance  between 
the  proof  and 'allegations,  when  it  does  not  appear,  that  the  evidence 
when  offered  was  objected  to,  nor  that  any  instruction  was  asked 
calling  attention  to  the  variance,  and  it  is  not  specifically  referred  to 
in  the  motion  for  a  new  trial. 

Appeal  from  Linn  District  Court. 

Wednesday,  Mat  13. 

Slandeb. — The  petition  charges,  that  defendant  on, 
etc.,  in  the  presence  and  hearing  of,  etc.,  in  a  conversation 
had  with,  etc.,  of  and  concerning  the  petitioner,  spoke 
and  published  of,  etc.,  the  following  false,  etc  Answer 
in  denial,  trial  and  verdict  for  plaintiff.  Motion  for  new 
trial  overruled,  and  defendant  appeals. 

J.  If.  Preston  dk  Son  for  the  appellant. 

Thompson  <b  Dame  for  the  appellees. 

Weight,  J. — Appellant  complains  of  the  action  of  the 
court  below  in  overruling  his  motion  for  a  new  trial. 
This  was  based  upon  three  grounds :  First,  that  the  ver- 
dict was  against  law  and  evidence ;  second,  that  the  jury 
misunderstood  the  instructions ;  third,  that  the  evidence 
did  not  support  the  allegations  of  the  petition. 
Vol.  XXIV.— 64 
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I.  The  words  charged  are  actionable.  This  is  not 
denied.  That  they  were  spoken,  is  clearly  shown  by  the 
1.  newtkai.:  testimony  of  one  of  the  plaintiffs.    Defendant 

conflicting  ovi-        .  .  .         .  ./..•  ■  « 

4«»c6.  and  his  wife  testified,  that  the  words  were  not 

spoken,  nor  any  similar  language  used.  The  verdict  was 
in  the  small  snm  of  seventy-live  dollars.  In  this  state  of 
the  testimony  we  will  not  interfere  with  the  verdict  The 
case  is  not  unlike  Brochman  v.  BerryhiU,  16  Iowa,  183. 
There  the  case  went  to  the  jury  on  the  testimony  of 
plaintiff  and  defendant  alone.  As  to  the  circumstances 
attending  the  alleged  assault  and  battery,  their  statements 
were  very  conflicting.  Witnesses  were  introduced  to 
impeach  plaintiff,  others  to  corroborate,  verdict  for  plaint- 
iff, and  in  this  court  it  was  not  disturbed. 

II.  None  of  the  instructions  are  before  us.  As  to 
these,  then,  we  do  not  understand  there  was  any  com- 
t.  slaitdib:     plaint  on  the  trial  below.     For  the  purpose 

wordi^Doken  0f  p^yjjjg  maiic^  a  witness  was  introduced 
commence  w^o  testified,  that  defendant  spoke  to  him  the 
same  words  after  the  institution  of  this  suit  Two  of  the 
jurors  made  oath,  that  they  considered  this  evidence  in 
connection  with  that  offered  of  the  original  speaking,  and 
that  if  there  had  been  no  evidence  of  the  second  speak- 
ing, they  would  not  have  agreed  to  the  verdict 

We  see  nothing  in  this  to  show  that  the  jury  misun- 
derstood the  instructions.  That  it  was  their  duty  to  con- 
sider the  evidence  of  the  second  speaking  is  not  denied. 
We,  of  course,  presume  that  the  instructions  properly 
explained  to  them  the  effect  of  such  testimony,  and  that 
they  must  find  that  the  words  were  actually  spoken  as 
charged,  before  the  action  was  commenced.  This,  indeed, 
is  conceded  in  argument  If  so,  then  why  not  consider 
the  evidence  just  as  thes*  jurors  say  they  did?  And 
why,  if  they  had  failed  to  do  so,  would  they  not  have 
been  guilty  of  neglect  of  duty  t    Not  only  so,  but  in  view 
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of  what  was  said  in  Davenport  v.  Cummings  (15  Iowa, 
219),  the  affidavits,  even  if  given  all  the  weight  claimed 
for  them  by  the  defendant,  would  not  be  sufficient  to 
justify  interference  on  the  second  ground  made  in  the 
motion  for  a  new  trial. 

III.  The  petition  charges,  that  the  words  were  spoken 

of  and  concerning  plaintiff,  and  the  proof  is,  that  they 

s.  new  trial:  were  spoken  to  her.    Under  the  third  ground 

when  objec-    of  the  motion  it  is  claimed,  that  in  this  there 

tion  mast  be 

m*<»o.  was  a  fatal  variance  between  the  proof  and 

the  allegation.  There  was  no  objection  to  the  testimony 
when  offered.  No  instruction  was  asked,  as  far  as  we 
know,  calling  attention  to  this  alleged  variance.  The 
motion  for  a  new  trial  does  not  even  refer  to  it  specifi- 
cally, it  being  general  that  the  evidence  did  not  support 
the  allegations  of  the  petition. 

Now,  conceding  that  the  old  rule  was  as  defendant 
claims,  we  think  under  our  practice  and  the  circum- 
stances of  this  case,  that  this  point  cannot  be  sustained. 
Nothing  is  clearer  than  that,  under  our  system  of  plead- 
ing and  practice,  a  case  should  be  so  tried  as  to  prevent 
surprise,  and  that  objections  should  be  made  at  such 
times  as  that  the  corrective  may  be,  applied.  This  is  the 
undoubted  teaching  of  case  after  case  in  this  court. 

Equally  true  is  the  proposition  that  an  objection  should 
be  plainly  made  and  not  stated  generally.  Now,  if  in 
this  case,  the  testimony  had  been  objected  to,  plaintiffs 
could  have  amended  their  petition,  and  thus  obviated  the 
difficulty.  So,  if  the  variance  had  been  called  to  the 
attention  of  the  court  in  the  instructions,  plaintiffs  might 
have  deemed  it  necessary  to  take  such  a  course  as  to  ob- 
viate the  objection.  Made,  however,  so  far  as  we  know 
specifically  for  the  first  time,  in  this  court,  we  are  not  dis- 
posed, upon  this  ground,  to  interfere  with  the  verdict  and 
judgment.  .  ..  .  Affirmed. 
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Davis  t.  Linn  Countt. 

Justioe  of  the  peaces  appohttmbwt  of  atttobket  nc  csiMnrAx,  i 
cution.  A  justice  of  the  peace  has  no  authority  to  appoint,  on 
behalf  of  the  State,  an  attorney  to  conduct  a  criminal  prosecution 
commenced  before  him ;  and  an  attorney  cannot  recover  of  a  county 
for  services  rendered  under  such  an  appointment. 

Appeal  from  Linn  District  Court. 
Thursday,  Mat  14. 
Thompson  db  Davis  for  the  appellant. 
Thomas  Corbett  for  the  appellee. 

Weight,  J. — Plaintiff,  an  attorney  at  law,  in  a  pre- 
liminary examination  against  certain  parties  charged 
with  adultery,  before  Oliver  Day,  a  justice  of  the  peace, 
was  appointed  by  said  justice  to  conduct  said  prosecu- 
tion in  behalf  of  the  State.  The  services  were  rendered, 
were  of  the  value  claimed,  and  in  the  District  Court  the 
only  question  made  was,  as  to  the  liability  of  the  county 
to  pay  for  those  services.  The  point  was  ruled  against 
plaintiff  and  he  appeals. 

The  statute  no  where  gives  authority  either  expressly  or 
by  implication,  to  a  justice  to  make  such  an  appointment. 
The  powers  of  a  justice  are  very  different,  and  are  to  be 
judged  by  very  different  rules  from  those  possessed  by 
and  applicable  to  the  District  Court. 

As  the  legislature,  doubtless  for  prudential  reasons,  has 
failed  to  confer  the  power  upon  justices,  we  feel  con- 
strained to  hold,  that  the  county  would  not  be  liable  for 
services  rendered  under  such  an  appointment.  The  case 
of  White  v.  Polk  County,  17  Iowa,  413,  referred  to  by 
counsel,  so  far  from  teaching  a  contrary  doctrine  on  the 
principles  recognized  in  both  opinions,  is  fully  in  accord 

with  this  conclusion. 

Affirmed* 
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Gohegan  v.  Leach  &  Co.  ioTIso 

Conveyance:  duhbss:  husband  akd  wifb.  A  person  being  charged 
with  the  larceny  of  goods  from  the  store  of  his  employers,  a  portion 
of  frhich  had  been  appropriated  to  the  improvement  of  a  homestead 
occupied  by  him  and  his  family,  his  wife,  under  suggestions  of  send- 
ing her  husband  to  the  penitentiary,  of  being  prosecuted  herself  for 
complicity  with  him,  and  also,  that  her  homestead  could  be  reached 
by  judicial  process,  was  prevailed  upon  to  join  her  husband  in  the 
execution  of  a  deed  for  such  homestead,  the  title  to  which  was  in 
her,  to  such  employers.  Held,  that  the  conveyance  was  obtained 
under  such  circumstances  of  oppression  as  precluded  the  idea  of  a 
free  and  voluntary  act  on  the  part  of  the  wife ;  but  as  the  evidence 
showed  a  willingness  on  her  part  to  secure  to  the  employers  what- 
ever was  rightfully  due  them  by  reason  of  the  wrongful  appropria- 
tion of  their  property,  by  the  husband,  to  the  improvement  of  the 
premises,  it  was  ordered,  that  the  conveyance  to  them  be  confirmed 
upon  their  paying  to  the  wife  the  value  of  the  premises  after  deduct- 
ing the  amount  thus  due  them ;  or,  that,  at  the  wife's  election,  the 
conveyance  be  set  aside,  upon  her  paying  to  them  this  latter  amount 
together  with  such  sums  as  they  had  paid  on  account  of  the  premises 
since  the  conveyance  to  them. 

Appeal  from  Linn  District  Court. 

Thubsday,  Mat  14. 

Suit  in  equity  to  set  aside  a  deed  on  the  ground  of 
dor ees,  fraud  and  oppression. 

The  district  court  refused  to  set  aside  the  deed,  but  by 
its  judgment  required  the  defendants  to  pay  the  further 
consideration  of  $300.    Both  parties  appeal. 

L  1£.  Preston  dk  Son  for  the  plaintiff. 

JV.  M.  Hubbard  and  Wm.  Thomson  for  the  defendants. 

Cols,  J.  —  The  plaintiff  is  the  wife  of  (though  living 
separate  and  apart  from,  her  husband)  Edward  Gohegan. 
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CowrwTAmcm: 


Her  husband  was  in  the  employ  of  the  defend- 
£ST2nd  **"  fc*1*8  f°r  two  or  three  years,  as  clerk  in  their 
wUI°'  store  at  Cedar  Rapids.    The  defendants  were 

engaged  largely  in  merchandising  and  in  the  manufacture 
of  flour,  etc.  The  plaintiff  brought  with  her  to  Cedar 
Rapids  about  three  hundred  dollars  of  money  claimed  by 
her  in  her  own  right ;  and  shortly  after  arriving  there, 
her  husband  received  about  two  hundred  dollars  in  his 
right.  The  plaintiff  purchased  in  her  own  name,  for  the 
consideration  of  five  hundred  dollars,  part  of  an  out  lot 
upon  which  was  a  cellar  and  frame  for  a  house ;  a  part  of 
the  consideration  (perhaps  one  hundred  dollars)  was  paid 
down,  and  the  plaintiff  gave  her  notes,  and  mortgage  on 
the  property  to  secure  them,  for  the  balance.  During  the 
time  her  husband  was  in  the  employ  of  the  defendants  the 
house  was  inclosed  and  partly  finished,  a  stable  was  erected 
and  a  fence  was  built  around  the  premises.  While  Edward 
Gohegan  was  in  the  employ  of  the  defendants,  he  was 
paid,  for  a  part  of  the  time,  thirty  dollars  per  month ;  but 
for  most  of  the  time  forty  dollars,  and  during  the  last 
months  fifty  dollars  per  month.  The  plaintiff  and  her 
husband  had  three  children,  and  they,  together  with 
plaintiff's  mother,  constituted  the  family. 

Two  or  three  months  before  the  execution  of  the  deed, 
sought  by  this  proceeding  to  be  set  aside,  the  plaintiff  and 
her  husband  separated ;  she  charging  him  with  improper 
Intimacy  with  other  women  and  the  mal-appropriation  of 
defendants'  goods  out  of  their  store  to  the  furtherance 
of  his  improper  schemes  and  practices.  After  the  separa- 
tion, the  plaintiff  publicly  charged  that  her  husband  had 
stolen  goods  from  the  defendants,  not  only  for  the  use  of 
his  favorite  women,  but  had  stolen  them  and  had  them 
hid  away  in  her  house.  Her  conversations  led  to  the 
issuance  of  a  search  warrant ;  and  under  it,  about  one 
hundred  and  fifty  dollars  worth  of  goods  were  found  in 
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the  plaintiff's  house,  and  in  the  rooms  occupied  by  her 
husband.  Edward  Gohegan  was  put  under  informal  arrest 
and  conferences  between  him  and  the  defendants  con- 
tinued till  in  the  evening.  Just  before  dark  at  night  of 
the  day  on  which  the  search  warrant  was  executed,  an 
attorney-at-law,  then  in  the  employ  of  defendants,  but 
who  had  heretofore  been  the  friend  and  adviser  of  plaint- 
iff, called  on  the  plaintiff  at  her  house  and  stated  to  her,  in 
substance,  that  the  matter  could  be  settled,  her  husband  kept 
out  of  the  penitentiary  and  her  children  from  disgrace  by 
her  conveying  her  homestead  to  defendants,  and  requested 
her  to  come  to  his  office  in  a  few  minutes.  She  went 
Accordingly,  and  remained  there  nearly  four  hours  and 
until  ten  o'clock  at  night  As  the  result  of  the  interview 
and  under  suggestions  (to  use  the  mildest  term)  of  sending 
her  husband  to  the  penitentiary,. prosecuting  her  individu- 
ally and  thereby  disgracing  her  children,  as  well  as  that 
the  defendants  could  get  the  property  from  her  by  judicial 
proceedings,  she,  together  with  her  husband  executed  a 
conveyance  of  the  property  in  controversy  to  the  defend- 
ants, and  her  husband  was  released  from  custody  aud  at 
once  left  the  country.  The  evidence  is  quite  voluminous 
and  not  free  from  conflict  Without  reviewing  it  at 
length,  in  this  opinion,  which  want  of  space  in  our 
Reports  forbids,  we  must  content  ourselves  with  simply 
stating  our  conslusions. 

The  conveyance  was  obtained  under  such  circumstances 
of  oppression  as  preclude  the  idea  of  a  free  and  voluntary 
act  on  the  part  of  the  plaintiff.  And  yet  it  is  reasonably 
apparent  from  all  the  circumstances  of  the  transaction 
that  there  was  a  willingness  on  the  part  of  plaintiff  to 
secure  to  defendants  whatever  was  rightfully  due  them, 
by  reason  of  the  wrongful  appropriation,  by  her  husband, 
.of  the  defendants  property  toward  the  erection  of  the 
house  and  improvements  on  the  lot  in  controversy.    The 
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defendants  having  obtained  the  title  to  the  property  under 
inch  circumstances  may  well  be  held  to  the  performance 
of  an  implied  promise  to  pay  what  the  same  was  reas- 
onably worth.  The  worth  is  shown  to  be  two  thousand 
dollars.  The  case  presented  demands  the  exercise  of  the 
peculiar  plastic  power  of  a  court  of  equity  in  adapting 
and  applying  to  die  parties  the  exact  measure  of  substan- 
tial justice  which  will  effectuate  the  present  rights  of  each 
party,  and  at  the  same  time  protect  each  from  any  future 
oppression  on  the  one  hand  or  denial  of  right  on  the 
other.  It  is  to  be  regretted,  however,  that  the  defendants 
have  not  given  us  such  certain  and  definite  evidence  of 
the  amount  due  them  by  reason  of  the  application  of  their 
property  to  the  improvements  upon  the  lot,  as  will  enable 
us  to  fix  very  satisfactorily  the  sum  to  which  they  are 
entitled.  It  is  clear  that  they  ought  not  to  have  the 
benefit  of  the  rise  in  value  of  the  real  estate.  By  giving 
to  plaintiff  only  so  much  as  she  shows  certainly  to  have 
put  into  the  property,  as  did  the  District  Court,  would 
give  to  the  defendants  the  profits  arising  from  the  increased 
value  or  market  price  of  the  real  estate.  The  defendants 
should  have  just  the  amount  of  the  value  of  their  goods 
or  money  used  in  making  the  improvements  upon  the 
property.  In  our  opinion,  the  amount  shown,  as  near  as 
can  be  determined,  is  six  hundred  dollars  besides  the 
amounts  assumed  to  be  paid  by  them  at  the  time  of  the 
conveyance  to  them.  The  debts  assumed  by  them  were 
for  the  part  of  the  purchase  price  of  the  lots  still  unpaid, 
for  lumber,  hardware  and  money  furnished  for  blinds, 
amounting,  with  interest  to  about  seven  hundred  dollars, 
and  which  we  fix  at  that  sum,  be  it  more  or  less. 

The  judgment  of  the  District  Court  will  be  reversed, 
and  the  cause  remanded  with  directions  to  enter  a  judg- 
ment, that  the  title  conveyed  be  confirmed  in  defendants, 
and  that  the  plaintiff  have  a  lien  upon  the  property  to 
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the  extent  of  seven  hundred  dollars ;  and  if  the  said  sum, 
with  interest  thereon  from  date  of  judgment,  is  not  paid 
to  her  by  the  defendants  within  ninety  days  therefrom, 
special  execution  will  issue  for  the  sale  of  the  property  for 
the  payment  thereof.  Or,  at  the  plaintiff's  election,  the 
conveyance  of  the  property  will  be  set  aside  and  held  for 
nought,  and  she  may  keep  the  same,  with  title  thereto 
quieted,  upon  paying  to  defendants,  in  two  equal  pay- 
ments within  ninety  and  one  hundred  and  eighty  days 
from  date  of  judgment  the  amount  found  due  them  as 
above,  six  hundred  dollars,  together  with  such  sums  as 
they  may  have  paid  on  the  debts  assumed  by  them  and 
matured,  with  interest  thereon  from  date  of  judgment ; 
and  in  default  of  payment  of  both  said  instalments  a 
special  execution  will  issue  for  the  sale  of  the  property  for 
the  payment  thereof.  In  either  case  the  sale  will  be  sub- 
ject to  the  prior  liens  upon  the  property  for  purchase- 
money,  etc.  On  request  of  the  parties  or  the  plaintiff 
the  judgment  will  be  entered  in  this  court.  The  defend- 
ants will  pay  the  costs  of  this  appeal. 

Reversed. 

Weight,  J.  (dissenting.) — Seldom,  if  ever,  have  I  felt 
such  an  abiding  conviction  of  the  incorrectness  of  any  con- 
clusion reached,  as  that  announced  in  the  foregoing  opin- 
ion of  the  majority  of  the  court.  To  my  mind  the  case  is 
wanting  in  every  element  of  oppression,  fraud,  or  any 
thing  else  to  warrant  the  interference  of  a  court  of  chan- 
cery. The  substance  of  the  whole  matter  is,  that  the 
husband  taking  advantage  of  his  position,  stole  from 
defendant's  store  goods,  according  to  his  own  voluntary 
admission,  corroborated  over  and  over  again  by  his  wife, 
almost  if  not  quite  sufficient  to  build  or  finish  the  house. 

And  this  information  plaintiff  was  the  first  to  communi- 
cate to  defendants.  That  she,  herself,  was  guiltless  in 
Vol.  XXIV.— 65 
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respect  to  these  larcenies  I  think  is  exceedingly  question- 
able under  all  the  testimony.  However  this  may  be,  the 
husband  was  guilty — admitted  it — she  admitted  it,  and  in 
the  presence  of  those  who  had  been  their  friends  she  vol- 
untarily made  this  conveyance.  If  she  did  not  act  volun- 
tarily, she  never  will  and  never  did,  nor  will  any  feme 
covert  in  the  future.  Leaving  out  of  view  any  thought, 
that  there  was  an  agreement  to  compromise  a  felony, 
which  is  given  no  weight  in  the  majority  opinion,  and 
which  I  therefore  need  not  discuss,  I  feel  bound  to  say, 
that  this  deed  was  made  freely,  fairly,  without  oppression 
or  the  semblance  of  it,  and  without  fraud,  and  that  she  is 
no  more  entitled  to  relief  than  if  she  had  voluntarily  paid 
for  goods  and  money  honestly,  instead  of  feloniously 
obtained  by  the  husband. 

This  much  as  to  the  question  of  fact  and  the  main 
issue  in  the  case.  I  cannot  but  say,  however,  that  if  I 
believed  that  plaintiff  made  this  deed  "  under  such  cir- 
cumstances of  oppression  as  to  preclude  the  idea  of  a 
free  and  voluntary  act  on  her  part,"  I  should  be  very  far 
from  treating  the  conveyance  as  even  a  security  for  the 
paymeut  of  defendants'  debt  against  the  husband.  The 
property  belonged  to  the  wife,  in  her  own  right.  This  is 
conceded.  If  the  creditor  can,  by  such  "  circumstances 
of  oppression  as  preclude  the  idea  of  a  free  and  voluntary 
act"  on  the  part  of  the  wife,  obtain  from  her  a  deed  to 
her  homestead,  and  thereby  obtain  security  for  the  hus- 
band's debts,  then  oppression  secures  a  premium,  the 
homestead  exemption  is  a  mere  name,  and  the  creditor, 
by  his  cruelty  and  fraud,  though  he  does  not  get  a  valid 
conveyance,  gets  all  he  wants,  security  for  his  debt  As- 
suming that  this  was  the  husband's  debt,  as  the  majority 
opinion  does,  I  repeat  that  if  I  believed  that  this  deed 
was  obtained  under  "  circumstances  of  oppression,"  etc, 
I  would  never  consent  that  it  be  held  good  for  any  Xhiqp 
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Then,  again,  I  see  nothing  in  the  case  to  warrant  the 
thought  that  defendants  "may  well  be  held  to  the  per- 
formance of  an  implied  promise  to  pay  what  the  property 
was  reasonably  worth."  They  either  bought  it,  paying 
and  accounting  at  the  time  fairly  and  freely  for  what 
was  estimated  as  its  true  value,  or  else  they  in  equity 
should  be  treated  as  holding  it  as  security  for  the  pay- 
ment of  their  debt.  To  me  it  is  a  new  doctrine  that  the 
mortgagee  (treating  defendants  as  such  in  equity)  shall 
be  compelled  to  pay  the  mortgagor  what  the  property 
mortgaged  is  worth  over  and  above  the  mortgage  debt, 
before  he  can  be  entitled  to  his  security.  I  supposed 
that  the  creditor  should  be  first  paid  his  debt,  and  that 
he  could  not  be  compelled,  in  order  to  secure  it,  to  pay 
his  debtor  a  sum  which  he  never,  either  expressly  or 
otherwise,  assumed  to  pay. 

So,  too,  I  do  not  know  how  the  conclusion  was  reached 
that  the  husband's  liability  to  defendants  was  six  hundred 
dollars.  If  I  can  believe  human  testimony,  it  was  more 
than  this.  At  all  events,  it  would  seem  fair  that  defend- 
ants should  have  interest  on  the  value  of  the  goods  stolen, 
from  the  time  of  the  taking.  This,  even,  is  refused  in  the 
foregoing  opinion. 

For  these  reasons  I  cannot  agree  with  the  majority  of 


the  court. 
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1.  Limitation,  statute  oft  when  it  begins  to  bun  :  administrator.  frns 

Where  a  cause  of  action  accrues  to  the  utaU  of  a  decedent  instead  \iCg-J2il' 

of  to  the  deceased  while  living,  the  statute  of  limitation  will  not  I  24  5l5| 

commence  to.  run,  until  the  appointment  of  an  administrator.    But  L==~=r! 

if  the  statute  has  once  begun  to  run  in  the  life-time  of  the  party  en-  m    82 

titled,  it  $& not  interrupted  by  his  subsequent  death*  bun  continues,  I'll"  515; 

'118     78; 

I  24    615 
1136    161 
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and  the  cause  of  action  turvivc*,  not  accrues,  to  the  personal  repre- 
sentative. 

t.  —  injury.  Where  an  act  or  omission  causes  a  direct  injury,  an 
action  may  be  instantly  maintained,  and  the  statute  begins  to  ran 
from  the  time  the  act  was  done,  without  regard  to  any  actual  dam- 
ages or  to  any  knowledge  of  the  party  injured,  and  is  not  suspended 
by  hit  subsequent  death. 

8. bulb  applied.  The  plaintiffs  intestate  was  thrown  from  a 

boat  capsized  in  crossing  a  swollen  stream  in  the  line  of  route,  and 
by  reason  of  the  negligence,  of  the  defendants,  who  were  common 
carriers  operating  a  line  of  stage  coaches,  and,  after  some  ten  min- 
utes of  struggling  to  save  herself,  was  drowned :  Held,  per  Cole,  J., 
that  the  cause  of  action  accrued  to  the  deceased,  and  that  the  statute 
began  to  run  from  the  time  she  was  thrown  from  the  boat,  instead 
of  from  the  appointment  of  her  administrator ;  per  Wright,  J.,  and 
Dillon,  Ch.  J.,  that  the  death  in  the  present  case  comes  within 
what  is  generally  and  legally  understood  as  an  instantaneous  death, 
and  that  the  interval  of  time  between  the  injury  and  the  death  was 
so  brief  as  that  the  statute  did  not  begin  to  run  in  the  life-time  of 
the  deceased,  nor  until  the  appointment  of  an  administrator. 

4 statute  construed  :  common  law  BULBS.  The  provisions  of 

our  statute  (Rev.  §§  2748,  4111)  do  not  change  the  following  com- 
mon law  rules  of  construction  of  statutes  of  limitation :  First,  that 
the  statute  begins  to  run  from  the  time  the  cause  of  action  accrues. 
Second,  that  if  the  statute  once  begins  to  run,  no  subsequent  dis- 
ability will  suspend  it  unless  the  statute  itself  provides  therefor. 
Third,  that  before  a  cause  of  action  accrues  or  the  statute  begins  to 
run,  there  must  exist  a  cause  of  action,  and  a  person  authorized  to 
prosecute  it,  as  where  a  cause  of  action  accrues  to  the  estate  of  a  de- 
ceased, the  statute  will  not  commence  to  operate  until  the  appoint- 
ment of  an  administrator. 

5.  Hew  trial:  conflicting  evidence.  Where  a  question  upon  which 
there  is  a  conflict  of  evidence  is  peculiarly  within  the  province  of 
the  jury  to  decide,  their  finding  thereon  will  be  regarded  as  conclu- 
sive. 

6.  Vegligenoet  tdbts:  mutual  negligence.  Where  the  negligence 
of  a  party  injured  contributed  directly  to  the  injury,  he  cannot  re- 
cover ;  nor  where  there  has  been  mutual  negligence,  and  the  negli- 
gence of  each  party  was  the  proximate  cause  of  the  injury. 

7. paramount  negligence.  While  the  general  rule  upon  the 

subject  of  negligence,  above  given,  is  recognised,  yet  the  defendants 
in  the  present  case,,  by  placing  the  plaintiff's  intestate  in  the  boat, 
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under  the  circumstances  disclosed  by  the  testimony,  cannot  avail 
themselves  of  the  imputed  want  of  care,  negligence,  or  conduct  on 
her  part  while  in  the  boat,  to  defeat  a  recovery  for  the  injury  result- 
ing from  defendant's  primary  and  paramount  negligence  in  causing 
her  to  be  put  therein.    Cole,  J.,  dissenting. 

8.  Damages:  death  from  injury:  action.  Under  our  statute  (sec- 
tion 4111  of  the  Revision)  the  right  of  action  for  a  wrongful  act  pro- 
ducing death  is  in  favor  of,  and  the  damages  recovered  accrue  to  the 
eetate  of  the  deceased,  and  not  to  his  next  of  kin. 

9. exemplary.  Whether  exemplary  damages  are  allowed  in  an 

action  brought  by  an  administrator,  for  damages  resulting  to  the  es- 
tate, from  the  death  of  his  intestate  caused  by  the  wrongful  act  of  the 
defendant, — quere. 

10. excessive  damages  :  REMITTITUR,  tn  such  an  action,  eight 

thousand  dollars  awarded  by  the  court  below,  was  regarded  as  ex- 
cessive to  the  extent  of  three  thousand  dollars,  which  the  plaintiff 
offering  to  remit,  judgment  was  rendered  for  the  residue. 

Appeal  from  Linn  District  Court. 

Saturday,  Mat  16. 

This  action  is  brought  by  the  plaintiff,  Charles  A. 
Sherman,  as  administrator  of  his  deceased  wife,  Terzah 
Sherman,  to  recover  damages  for  the  death  of  his  wife, 
prodnced,  as  he  alleged,  by  the  careless,  negligent  and 
wrongful  acts  of  the  employees  of  the  defendant.  The 
facts  of  the  case  are  briefly,  in  substance,  that  the  defend- 
ant is  a  corporation  and  a  common  carrier  of  passen- 
gers and  their  baggage  by  means  of  wagons,  hacks  and 
coaches  over  various  lines  and  routes  in  this  State.  In 
April,  1862,  the  plaintiff's  wife,  Terzah  Sherman,  his 
infant  daughter,  Kate  M.  Sherman,  and  his  mother,  Julia 
Sherman,  took  passage  in  defendant's  hack  from  Des 
Moines  to  Fort  Dodge.  They  reached  Boonsboro  at  the 
close  of  the  first  day,  and  staid  over  night.  On  the  next 
morning,  as  they  were  being  seated  in  the  hack  or  vehicle, 
the  driver,  an  employee  of  defendant,  was  very  rude  and 
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discourteous  to  them.  The  roads  were  very  muddy  and 
bad;  the  streams  were  modi  swollen.  On  arriving  at 
Boone  river,  about  twenty  miles  from  Fort  Dodge,  it  was 
fonnd  to  be  at  such  stage  of  water  as  to  render  the 
fording  of  it  dangerous,  if  not  wholly  impracticable. 
There  was  no  bridge  across  the  stream  at  the  usual  and 
regular  place  of  crossing,  nor  for  several  miles  in  either 
direction.  This  stream  had  not  been  ford  able  for  several 
weeks,  and  the  mails,  passengers  and  baggage  had,  by 
procurement  of  defendant's  agent,  been  carried  across 
daily,  during  that  time,  in  a  skiff,  owned  and  operated  by 
a  person  living  on  the  river  near  that  point;  and  the 
hacks  of  the  defendant  met  at  the  river,  and,  exchanging 
loads,  returned. 

As  the  hack  containing  the  plaintiff's  wife,  child  and 
mother  arrived  at  the  Boone  river,  the  hack  and  driver 
of  the  defendant  were  upon  the  other  side  to  receive  and 
carry  the  mail  and  passengers  on  to  Fort  Dodge.  The 
owner  of  the  skiff  sent  his  son,  aged  about  sixteen  year*, 
with  it,  to  ferry  the  mail  and  passengers  over  the  river. 
There  were  no  other  passengers  than  the  wife,  child  and 
mother  of  the  plaintiff;  they  had  two  trunks  and  there 
were  also  two  mail-bags.  All  these  were  put  in  the  skiff, 
the  driver  of  the  defendant,  who  had  brought  them  there 
taking  part  in  and  directing  the  manner  of  loading,  and 
the  driver  who  was  to  receive  them  insisting  that  all 
should  be  taken  at  one  load  so  as  to  avoid  delay.  The 
passengers  were  seated  in  the  skiff,  as  directed  by  the 
drivers,  and  the  boy,  who  was  to  row  the  skiff,  except 
that  the  boy  testifies  to  his  requesting  the  plaintiff's  wife, 
who  was  holding  her  child  in  her  arms,  to  take  a  low  seat, 
just  in  rear  of  the  oarsman's  seat,  which  she  did  not  do, 
but  seated  herself  on  a  trunk  near  the  seat,  but  much 
higher  than  it  One  trunk  and  the  three  passengers  were 
in  the  stern  of  the  boat,  and  the  trunk  aud  two  mail-bags 
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were  forward  of  the  oarsman.  The  skiff  was  from  six- 
teen to  eighteen  feet  long,  four  to  five  feet  wide,  about 
eighteen  inches  deep  and  well  shapen,  being  pointed  for- 
ward and  narrow  at  the  stern  and  flaring  at  the  sides. 
When  all  the  loading  was  in,  the  sides  of  the  skiff  were 
about  six  inches  above  the  water. 

At  the  place  of  loading,  the  water  was  still,  and  there 
was  not  any  current  until  about  two-thirds  of  the  way 
across.  There  was  no  indication  of  danger  until  the  boat 
struck  the  current,  which  it  did  nearly  at  a  right  angle, 
and  there  it  dipped  water  and  one  *of  the  mail-bags  fell 
overboard.  In  his  effort  to  recover  the  mail-bag,  the 
oarsman  lost  one  of  his  oars,  and  becoming  frightened 
was  unable  to  manage  the  boat,  and  as  it  floated  down 
the  current  it  struck  a  snag  and  threw  out  the  oarsman 
and  the  three  passengers.  The  oarsman,  though  unable 
to  6wim,  found  no  difficulty  in  wading  to  the  shore.  The 
three  passengers  floated  down  the  river,  struggling  to 
save  themselves,  and  in  sight  of  the  persons  on  the  shore, 
for  a  considerable  distance,  but  finally  sunk  and  were 
drowned.  One  or  more  persons  on  the  shore,  as  well  as 
the  oarsman,  made  vigorous  but  unsuccessful  efforts  to 
save  them.  The  defendant's  drivers  made  no  efficient  or 
active  effort.  The  mother  of  plaintiff  was  gotten  out  of 
the  stream  by  the  oarsman,  in  about  fifteen  minutes,  but 
the  plaintiff's  wife  and  child,  who  were  thrown  from  the 
boat  and  went  down  together,  were  not  found  or  taken 
from  the  stream  for  an  hour  or  more.    All  were  dead. 

The  oarsman,  who  was  made  a  witness  by  both  parties, 
testifies,  that  the  boat  was  made  to  dip  water  by  the 
movement  of  the  plaintiff's  wife  to  the  upper  side  of  the 
boat  just  as  it  struck  the  current,  and  that  her  movement 
had  a  much  greater  effect  upon  the  boat  by  reason  of  her 
being  seated  on  top  of  the  trunk  instead  of  on  the  low 
seat  he  directed  her  to  occupy.     Two  other  witnesses. 
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present  at  the  loading,  testify  that  they  did  not  hear  the 
direction  to  take  the  low  Beat,  nor  observe  the  movement 
to  the  upper  side  of  the  boat,  as  testified  to  bj  the  oars- 
man. 

In  March,  1866,  nearly  four  years  after  the  casualty, 
the  plaintiff  was  appointed  administrator  of  the  estate  of 
his  deceased  wife,  and  as  such  commenced  this  suit  im- 
mediately thereafter.  He  claims  twenty-five  thousand 
dollars  damages. 

The  defense  resolves  itself  into  three  propositions: 
First,  that  the  claim  is  barred  by  the  statute  of  limita- 
tions ;  second,  that  the  person  in  charge  of  the  skiff  was 
not  the  servant  or  employee  of  the  defendant,  so  ae  to 
render  defendant  liable  for  his  acts  or  negligence ;  third, 
that  the  conduct  of  the  deceased  contributed  directly  to 
the  accident  and  her  consequent  death.  There  was  a 
trial  to  a  jury,  which  resulted  in  a  verdict  of  eight  thou- 
sand dollars  for  plaintiff.  A  motion  for  a  new  trial  being 
overruled,  and  judgment  entered  upon  the  verdict,  the 
defendant  appeals. 

J.  M.  Elwood,  and  Finch,  Clark  d>  Rice,  for  the 
appellant. 

From  the  numerous  points  made  in  the  printed  argu- 
ment of  appellant's  counsel,  the  following  are  extracted 
and  condensed: 

I.  The  action  is  barred  by  the  statute  of  limitations. 

1.  Within  the  letter  and  spirit  of  the  statute  this 
is  indisputably  an  action  for  an  injury  to  the  person. 
Eev.  §  2740,  sub.  1. 

And  this  court  in  giving  construction  to  the  section  so 
decided  in  the  recent  case  of  Sherman  v.  The  Western 
Stage  Co.,  22  Iowa,  556. 

2.  It  being  an  action  for  an  injury  to  the  person, 
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the  remedy  is  barred  in  two  years.  Rev.  §  2740,  sub.  1 ; 
Sherman  v.  The  Western  Stage  Co.y  supra. 

These  two  propositions  show  that  the  statute  of  limita- 
tions bars  the  right  of  the  plaintiff  to  recover  in  the 
action,  unless,  under  the  circumstances  attending  the 
case,  some  section  of  the  statute,  or  some  rule  of  law, 
takes  it  out  of  the  operation  of  the  limitation  act. 

It  is,  indeed,  claimed  by  the  plaintiff  that  this  is  so, 
that  the  statute  did  not  attach  or  begin  to  run  until  the 
appointment  of  the  administrator,  and  that,  therefore, 
his  right  to  maintain  this  action  continues  for  two  years 
from  the  time  of  such  appointment.  It  is  undeniable 
that  there  is  a  class  of  authorities  which  seem  to  favor 
this  position.  But  the  cases  are  by  no  means  uniform. 
The  following  are  some  of  the  authorities  which  are  re- 
garded as  sustaining  the  position  of  the  plaintiff:  Mur- 
ray's Admrs.  v.  The  East  India  Co.  (5  Barn.  &  Aid.  204) ; 
Admrs.  of  McCuUough  v.  Sheet  (3  McCord  [S.  C]  455). 
An  inclination  to  hold  a  contrary  rule  is  apparent  in 
Frost  v.  Frost  (4  Edw.  Ch.  733);  Blakemore  v.  Canal 
Co.  (3  Exch.  [Young  &  Jervis]  60) ;  People  v.  White  (11 
111.  341) ;  Rhoads  v.  Smethurst  (4  Mees.  &  Wels.  42). 

We  believe  that  all  the  cases  holding  that  the  statute 
does  not  begin  to  run  until  the  appointment  of  an  ad- 
ministrator, are  based  upon  the  reason  that,  until  the 
appointment  of  an  administrator,  there  was  never  any 
cause  of  action  or  remedy  complete  in  any  person.  No 
one  ever  had  the  right  to  an  action.  There  was  no  per- 
son in  existence  who  could  commence  it  legally.  But 
these  cases  can  have  no  application,  except  where  the 
cause  of  action  arose,  and  the  remedy  attached  or  inured 
after  the  death  of  the  testator  or  intestate.  If  the  remedy — 
the  right  to  maintain  the  action — was  complete  in  his  life- 
time, then  as  a  matter  of  course  the  statute  began  to  run, 
from  the  time  such  right  accrued,  and  having  commenced 
Vol.  XXIV.— 66 
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to  run  as  against  the  testator  or  intestate,  nothing,  not 
even  his  death,  could  suspend  its  operation. 

The  cases  relied  upon,  therefore,  can  not  be  regarded 
as  authority  bearing  upon  the  present  case  if  it  shall 
appear  that  a  remedy  —  a  legal  right  to  the  cause  of 
action — was  perfect  and  complete  in  the  intestate  before 
her  death.  If  the  act  producing  or  causing  the  injury  to 
her  did  not  occasion  her  instant  death,  but  she  survived 
even  only  for  a  short  space  of  time,  her  right  to  a  legal 
remedy  arose  and  existed  during  her  life-time.  The  legal 
right  to  sue  attached  and  became  perfect  and  complete. 
No  legal  disability  stood  in  the  way  of  an  action  for  the 
injury  to  her,  and  from  necessity  the  statute  began  to  run. 

We  submit  then,  third,  that  a  complete  and  perfect 
cause  of  action  for  the  injury  which  resulted  in  her  death 
accrued  to  the  intestate  during  her  life-time,  and  that 
consequently  the  statute  began  to  run  before  her  death. 

1.  The  evidence  shows  that  she  survived  the  upsetting 
of  the  skiff  for  several  minutes — that  she  floated  down 
the  current  above  the  water  for  some  distance  before  she 
sunk. 

2.  The  rule  is  well  settled  that  in  cases  of  tort  the 
statute  begins  to  run  from  the  moment  of  the  act  or  neg- 
ligence which  occasions  the  injury.  When  the  act  or 
omission  causes  direct  and  immediate  injury  the  action 
accrues  and  the  statute  begins  to  run  from  the  moment 
of  the  nonfeasance  or  misfeasance,  and  not  from  the  time 
when  the  damages  result — from  the  time  of  the  injury — 
and  not  when  death  resulting  from  it  ensues.  Redfield 
on  Railways,  §  172,  p.  396,  sub.  8 ;  2  Greenleaf s  Evi- 
dence, §  433,  p.  430;  Howell  v.  Young,  2  Car.  &  P. 
238;  Short  v.  McCarty,  3  Barn.  &  Aid.  626;  BatOey 
v.  Faulkner,  id.  288;  Roberts  v.  Bead,  16  East.  215; 
Brown  v.  Howard,  2  Brod.  &  Bing.  72;  Blakemore 
v.   Canal  Co.,  3  Exch.  (Young  &  Jones)  765;    WhiU- 
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house  v.  Fellows, 10  Com.  Bench  (N".  S.)  765 ;  Nicklin  v. 
Williams,  10  Exch.  (Hurlstone  &  Gordon)  259;  ArgaU 
v.  Bryant,  1  Sandf.  (S.  C.)  98;  Bank  cf  Utica  v.  ChUds, 
6  Cowan,  238 ;  Leonard  v.  Pitney,  5  Wend.  30 ;  Morgan 
v.  Plumb,  9  id.  287  ;  Stafford  v.  Richardson,  15 
id.  302;  McKemas  v.  Gardner,  3  Johns.  137;  Kelsey 
v.  Qriswold,  6  Barb.  436 ;  Baines,  Admr.,  v.  Williams,  3 
Iredell  (N.  C.)  481 ;  Mardis,  Admr.,  v.  Shackelford,  4 
Alabama,  493 ;  j&?Zk  v.  iTorm,  21  Maine  (8  Shep.)  314; 
Oarlin  v.  Strickland,  27  Maine  (14  Shep.)  443 ;  Miller  v. 
Adams,  16  Mass.  456 ;  Manufact.  Co.  v.  Manufact.  Co. 
16  Pick.  241 ;  Pyle  v.  Beckwith,  1  Marshall's  (Ky.)  445 ; 
Hansford  vt  Elliott,  9  Leigh  (Va.)  79 ;  Kerns  v.  Schoon- 
maker,  4  Ohio,  331 ;  ^a?r*.  of  Sinclair  v.  ifan£  0^&  6r.  2 
Strobhart's  (S.  C.)  332;  Dillard  v.  Philson,  5  id.  213; 
TTifow  v.  JFaro.  <?f  Plummer,  4  Peters  (U.  S.)  172; 
Angell  on  Lim.  §§  136,  298. 

3.  That  the  evidence  show*  that  the  death  of  the  intes- 
tate was  not  instantaneous ;  that  she  survived  and  was 
conscious  after  the  act  which  resulted  in  her  death ;  and 
that  hence  the  statute  began  to  run  in  her  life-time,  we 
call  attention  to  the  reasoning  of  the  cases  in  Kearney's 
Admrs.  v.  Boston  <&  Worcester  R.  R.  Co.  (9  Cush.  108) ; 
HoUenbeck's  Admrs.  v.  Berkshire  R.  R.  Co.  (id.  478). 

4.  We  may  also  add  that  the  principle  so  well  set- 
tled, that  the  statute  in  such  cases  begins  to  run  from 
the  moment  of  the  act  which  produces  the  injury,  has 
been  distinctly  recognized  and  adopted  by  this  tribunal 
in  Oustin  v.  Co.  of  Jefferson  (15  Iowa,  158). 

Fourth.  If  the  statute  began  to  run  during  the  life-time  of 
the  intestate,  no  subsequent  disability,  not  even  her  death, 
could  suspend  it,  but  it  continued  to  run  until  the  cause 
of  action  was  barred,  unless  there  is  some  saving  or  quali- 
fication in  the  statute'  itself.  McCoy's  Adms.  v.  Nichols, 
4  How.  (Miss.)  31;   Abbott's  Admrs.  v.  McElroy,  10 
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Sme.  &  Mar.  (Miss.)  100;  Grozier  v.  Gand  <&  Wife,  1 
Bibb's  (Ky.)  257 ;  Beauchamp  v.  Mudd,  2  id.  587 ;  Lang* 
ford's  Admrs.  v.  Gentry,  4  id.  468 ;  Ruff  ys  Admrs.  v. 
Bull,  7  Har.  &  Johns.  (Md.)  14;  Doe  v.  Janes,  4  T.  R, 
301 ;  Granger**  Admrs.  v.  Granger,  6  Ohio,  17 ;  Cov- 
entry v.  Aiherton,  9  id.  34 ;  Peck  v.  Randall,  1  Johns. 
165;  Wenman  v.  Ins.  Co.,  13  Wend.  267;  Bacon's  Abr. 
5,  236,  237,  snb.  5,  and  note ;  Admr.  of  McOullogh  v. 
Sheet,  3  McCord  (8.  C.)  455;  Rhodes  v.  Smithurst,  4 
Mees.  &  Wels.,  42;  Freaks  v.  Cranefeldt,  3  Mjlne  & 
Craig,  499;  The  People  v.  White,  11  111.  341;  Rogers 
v.  MUhouse,  3  Conn.  398;  Saca  v.  DeGraff,  1  Cow.  856. 
Fifth.  But  another  view,  based  upon  our  statute,  we 
regard  as  disposing  of  this  entire  question. 

1.  The  phraseology  of  the  first  section  of  chapter  116, 
on  limitation  of  actions,  is  as  follows:  "The  following 
actions  may  be  brought  within  the  times  herein  limited 
respectively  after  their  causes  accrue,  and  not  afterward, 
except  where  otherwise  especially  declared,  that  is  to  say — 

"  1.  Actions  of  slander,  libel,  malicious  prosecution, 
injuries  to  the  person,  or  for  a  statute  penalty,  within 
two  years. 

"  2.  Those  against  a  sheriff  or  other  public  officer,  for 
acts  or  omissions  in  office,  within  three  years. 

"  3.  Those  founded  on  unwritten  contracts,  for  injuries 
to  property,  for  relief  on  the  ground  of  fraud,  etc.,  within 
five  years. 

"  4.  Those  founded  on  written  contracts,  on  judgments, 
except  in  courts  of  record,  and  for  recovery  of  real  prop- 
erty, within  ten  years. 

"  5.  Those  founded  on  judgments  of  courts  of  record 
of  this  or  any  other  State  or  United  States,  within  twenty 
years."  Rev.  §  2740. 

2.  This  is  an  action  for  an  injury  to  the  person.  It 
occurred,  as  we  have  seen,  at  the  time  of  the  act  or 
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negligence  which  occasioned  the  injury.  And  section 
2740  expressly  provides  that  such  actions  may  be  brought 
within  two  years,  and  not  afterward,  except  where  the 
statute  otherwise  authorizes  or  "  specially  declares."  In 
other  words,  actions  for  injuries  to  the  person  must  be 
brought  within  two  years,  unless  some  special  declara- 
tion, exception  or  reservation  of  the  statute  authorizes 
them  for  particular  reasons  or  in  special  cases  to  be 
brought  after  this  limitation. 

3.  Unless,  therefore,  the  statute  does  otherwise  "  spe- 
cially declare" — unless  it  contains  some  exception  cover- 
ing the  case — and  extending  the  period  of  limitation,  the 
statute  attached  at  the  end  of  two  years,  and  barred  the 
plaintiff's  remedy.  An  examination  of  the  statute  will 
show  that  there  is  no  provision  or  special  declaration 
excepting  or  taking  this  case  out  of  the  two  years'  limit- 
ation. It  will  be  seen  that  chapter  116  does  provide  for 
and  "specially  declare"  that  in  certain  specified  cases 
actions  may  be  brought  after  the  times  fixed  and  limited 
by  section  2740.  But  the  exceptions  are  limited  to  four, 
and  they  do  not  cover  or  reach  this  case. 

II.  It  is  a  well  settled  principle,  that  where  the  action 
or  negligence  of  the  party  injured  contributes  directly  to 
the  injury  complained  of,  he  cannot  repover  for  such 
injury.  Catiin  v.  HUls,  65  English  Com.  Law  (8  Mann. 
Gran.  &  Scott),  123 ;  Noyes  v.  Morristown,  1  Vt.  353 ; 
Bathbun  v.  Payne,  19  Wend.  399 ;  Harifidd  v.  Boper, 
21  id.  615 ;  BroumeU  v.  Flagler,  5  Hill,  282 ;  Brawn  v. 
Maxwell,  6  id.  592 ;  Cook  v.  Champlain  Trans.  Co.,  1 
Denio,  91 ;  Munger  v.  Tonawanda  B.  B.  Co.,  4  Comst. 
349 ;  Spencer  v.  Utica  and  Schen.  B.  B.  Co.,  5  Barb. 
337;  Brand  v.  Schen.  and  Troy  B.  B.  Co.,  8  id.  368; 
Clark  v.  TJlica  and  Schen.  B.  B.  Co.,  11  id.  112 ;  Bar- 
ing  v.  IT.  T.  and  Erie  B.  B.  Co.,  13  id.  9 ;  Terry  v. 
IT.  Y.  Central  B.  B.  Co.,  22  id.  574;  Daecomi  v.  Byf- 
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falo  and  State  Line  R.  R.  Co.,  27  id.  221 ;  Wilds  v. 
Hudson  River  R.  R.  Co.,  24  N.  Y.  430. 

And  the  following  authorities  hold,  that  the  party  com- 
plaining is  not  only  bound  to  show  negligence  on  the  part 
of  the  defendant,  but  also  to  show  affirmatively  that  he 
was  without  fault,  and  that  his  conduct  did  not  contribute 
to  the  injury.  Thompson  v.  Bridgewater,  7  Pick.  (Mass.) 
183 ;  Lane  v.  Crombie,  12  id.  177 ;  Adams  v.  Carlisle, 
21  id.  146;  Parker  v.  Adams,  12  Mete.  (Mass.)  415; 
Gaheegan,  Admr.,  v.  Boston  and  Lowell  R.  R.  Co.,  1 
Allen  (Mass.)  187 ;  Wright  v.  Maiden  R.  R.  Co.,  4  id. 
283. 

And  where  the  action  is  brought  by  the  administrator, 
it  cannot  be  maintained  if  the  conduct  or  negligence  of 
the  intestate  contributed  to  the  injury.  The  same  de- 
fense exists  in  this  respect  as  if  action  be  brought  by  the 
party  injured  in  person.  Rediield  on  Railways ;  Tucker 
v.  Chaplin,  2  Car.  &  K.  (61  Eng.  Com.  Law),  730. 

III.  Francis  Jacques,  who  had  charge  of  the  skiff  at 
the  time  of  the  accident,  was  not  the  servant  of  the  de- 
fendants ;  and  even  if  the  injury  was  caused  by  his  negli- 
gence, the  defendants  are  not  liable  for  his  carelessness 
and  neglect. 

1.  In  the  consideration  of  this  question,  it  should  be 
borne  in  mind,  that  this  action  is  not  maintainable  on 
the  implied  contract  of  the  carrier  to  safely  carry  and 
convey  the  passenger ;  but  is  based  and  founded  on  the 
negligence  or  misfeasance  of  the  carrier  or  his  servants. 
Angell  on  Limitations,  §  299;  Brotherton  v.  Wood,  3 
Brod.  &  Bing.  54 ;  1  Hilliard  on  Torts,  40 ;  2  id.  331-3 ; 
Bank  of  Orange  v.  Brown,  3  Wend.  158. 

It  is  indeed  true,  that  carriers  of  property  or  baggage, 
under  their  contract,  are  held  to  be  insurers  for  its  safe 
conveyance  and  deposit  at  its  place  of  destination,  and 
are  bound  safely  to  transport  and  deliver  it  to  the  owner. 
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Nothing  exempts  them  from  liability  except  the  acts  of 
God  and  the  public  enemies.  Angell  on  Carriers,  §§  £21, 
522,  523,  568,  570 ;  Camden  and  Amboy  R.  R.  Co.  v. 
Burke,  13  Wend.  626. 

But  no  such  rule  prevails  as  against  carriers  of  pas- 
sengers. They  are  not  insurers  of  the  lives  or  persons  of 
their  passengers.  They  do  not  assume  and  undertake  to 
safely  carry  at  all  hazards.  Their  contract  only  binds 
them  to  strict  care  and  diligence  in  the  discharge  of  their 
undertaking,  and  makes  them  liable  only  for  negligence 
and  want  of  care  on  the  part  of  themselves  and  servants. 
Angeli  on  Carriers,  §§  521-23,  568-70 ;  Kedfield  on  Rail- 
ways, §  1*9,  p.  323 ;  Camden  and  Amboy  R.  R.  Co.  v. 
Burke,  18  Wend.  627 ;  IngaUs  v.  Bills,  9  Mete.  1. 

And  upon  this  distinction  rests  the  doctrine  that  the 
action  against  carriers  of  passengers  for  injuries  to  their 
passengers,  is  based  and  founded  upon  their  negligence  or 
misfeasance.  Upon  no  other  ground  can  it  be  maintained. 
If  they  exercise  all  the  care  and  diligence  imposed  and 
enjoined  by  their  implied  contract,  no  liability  attaches 
for  injuries  happening  to  their  passengers. 

fi.  This  presents  the  question  whether  the  injuries  com- 
plained of  in  this  action  are  attributable  to  the  conduct 
or  aegligence  of  the  defendants  or  their  servants;  in 
•other  words,  whether  Francis  Jacques,  who  had  charge 
and  management  of  the  skiff  at  the  time  of  the  accident, 
was  the  servant  of  the  defendants  in  such  a  sense  as  to 
render  tbem  liable  for  his  acts.  We  say  no.  The  evi- 
dence in  this  case,  without  conflict  or  dispute,  shows  that 
«©ae  Isaac  Jacques,  who  lived  near  the  Boone  River  cross- 
ing, owned  and  run  the  skiff  across  the  stream  at  the 
place  the  accident  occurred ;  that  he  used  and  run  it 
daily  by  himself  and  servants  for  the  accommodation  of 
travelers  and  other  persons  desiring  to  cross  the  river, 
carrying  them   across  and   receiving  the  compensation 
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therefor;  that  he  had  the  sole  and  separate  and  inde- 
pendent control,  direction  and  management  thereof;  that 
he  famished  and  provided  the  hands  to  manage  and  ran 
the  same ;  that  the  defendants  had  no  interest  in  or  con- 
trol over  the  skiff,  or  the  running  thereof,  nor  over  the 
persons  manning  and  running  it;  that  they  employed 
the  said  Jacques  to  transport  for  them  daily  across  tho 
stream  the  United  States  mails ;  that  on  the  arrival  of 
the  hack  of  the  defendants  at  the  crossing,  on  the  morn- 
ing of  the  accident,  the  driver  called  to  Jacques  to  come 
and  carry  the  passengers  across ;  and  that  Francis  M. 
Jacques,  the  son  of  the  owner  of  the  skiff,  then  being  in 
his  employ,  undertook  and  attempted  to  ferry  the  passen- 
gers and  mails  across  the  stream  in  the  skiff ;  and  that 
owing  to  the  conduct  of  the  intestate,  or  the  negligence 
of  the  person  in  charge  of  the  skiff,  or  some  other  cause, 
the  boat  upset,  and  the  injuries  complained  of  ensued. 

Under  this  state  of  facts  the  authorities  hold  beyond  all 
controversy  and  dispute  that  the  said  Francis  M.  Jacques 
was  the  servant  of  Isaac  Jacques,  and  not  of  the  defend- 
ants. Laugher  v.  Pointer,  5  Barn.  &  Cress.  547 ;  Quar- 
man  v.  Burnett,  6  Mees.  &  Wels.  (Exch.)  497 ;  Rapson 
v.  Oubitt,  9  id.  710;  MUligan  v.  Widge,  12  Adol.  & 
Ellis,  737;  Huzzy  v.  Field,  2  Exch.  432;  Reedic  v. 
N.  W.  Railway  Co.,  4  id.  244 ;  Knight  v.  Fox,  6  Ex- 
chequer (W.  H.  &'  Gordon),  721 ;  Overton  v.  Freeman, 
11  Com.  Bench,  766 ;  Peachy  v.  Rowland,  13  id.  182 ; 
Moore  v.  Sanborn,  2  Mich.  520 ;  Barry  v.  St.  Louis,VT 
Mo.  121 ;  1  Ala.  366 ;  Crockett  v.  Calvert,  8  Ind.  127 ; 
FeUon  v.  DeaJX,  22  Verm.  170 ;  Pawlett  v.  Rutland,  28 
id.  (2  Williams)  297;  Sproul  v.  Hemingway,  14  Pick. 
(Mass.)  1 ;  Hittiard  v.  Richardson,  3  Gray,  349 ;  Lenton 
v.  Smith,  8  id.  147 ;  Dalzell  v.  Tyrer,  7  Am.  Law  Reg. 
(1858-9)  440 ;  Potter  v.  Lyman,  4  Bosw.  (N.  Y.)  140 ; 
CRorke  v.  Hart,  7  id.  511 ;  Qcvrdner  v.  Cormack,  2  E. 
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D.  Smith,  254 ;  Heimsfreet  v.  Rowland,  5  Denio,  68 ; 
Blake  v.  Ferris,  1  Seld.  48 ;  Stevens  v.  Armstrong,  2  id. 
435 ;  City  of  Buffalo  v.  Halloway,  3  id.  193 ;  Pack  v. 
Mayor  of  New  York,  4  id.  222 ;  Kdley  v.  Mayor  of 
New  York,  1  Kern.  432;  Blachwell  v.  Wiswatt,  24  Barb. 
355 ;  Norton  v.  Wiswatt,  26  id.  618 ;  Story  on  Agency, 
§  433,  a,  b,  o,  and  notes ;  Redfield  on  Railways,  §  163, 
sub.  1  to  7,  p.  377. 

IV.  The  court  erred  in  charging  the  jury,  that  the 
plaintiff  was  entitled  to  recover  exemplary  damages,  and 
in  refusing  to  give  the  instructions  asked  by  defendants, 
numbered  11  and  12,  in  relation  to  such  damages. 

1.  Under  the  statute  the  defendants  could  only  be 
liable  to  the  estate  for  the  death  of  intestate.  Rev.  § 
4111 ;  Rippey  v.  Miller,  11  Iredell  (N.  C.)  237. 

2.  The  damages  in  such  case  are  limited  to  the 
pecuniary  loss  sustained  by  the  death  —  to  the  actual 
pecuniary  value  of  the  life  of  decedent.  Blake,  Adnvr.,  v. 
Midland  R.  R.  Co.  (182  B.  93)  10  Eng.  Law  &  Eq.  437; 
Penn.  R.  R.  Co.  v.  McCloskey,  23  Penn.  526 ;  Franklin 
v.  S  R  R.  R.  Co.,  3  Exch.  (Hurlst.  &  Norm.)  211; 
Duckworth  v.  Johnson,  7  Am.  Law  Reg.  630 ;  Tindatt 
v.  Ohio  <&  Miss.  R.  R.  Co.,  13  Ind.  366 ;  Whitford  v. 
Pan.  R.  R.  Co.,  23  N.  T.  465 ;  Donaldson  v.  M.  <6  M. 
R.  R.  Co.,  18  Iowa,  280. 

3.  The  English  statute  and  the  New  York  statute  are 
in  substance  our  own.  9  &  10  Vict.  ch.  93  (1846) ;  K  Y. 
Laws  1847  and  1849,  ch.  256 ;  Rev.  1860,  §  4111. 

The  damages  under  each  of  these  go  to  the  whole  or 
part  of  the  next  of  kin.  The  construction  of  the  New 
York  statute  throws  light  upon  our  own.  In  the  able 
opinion  of  Combtook,  J.,  in  the  case  of  Quvn  v.  Moore 
(15  N.  Y.  432),  the  true  doctrine  is  announced.  He 
says: 

Vol.  XXIV.— 67 
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"  The  theory  of  the  statute  law  is,  that  the  next  of  kin 
have  a  pecuniary  interest  in  the  life  of  the  person  killed, 
and  the  value  of  this  interest  is  the  amount  for  which  the 
jury  is  to  give  their  verdict.  Neither  the  personal  wrong 
or  outrage  to  the  decedent,  nor  the  pain  and  suffering  he 
may  have  endured,  are  to  be  taken  into  the  account 
These  would  be  the  foundation  of  the  action,  and  would 
furnish  the  criterion  of  damages  if  death  had  not  ensued, 
and  the  injured  party  had  brought  the  suit.  But  the 
claim  of  the  administrator,  and  through  him  of  the  next 
of  kin,  is  altogether  different.  The  statute  imputes  to 
them  a  direct  pecuniary  loss  in  being  deprived  of  a  life 
to  them  of  greater  or  less  value." 

4.  But  for  the  act  complained  of,  the  defendants,  if 
guilty,  even  if  a  corporation,  are  indictable.  Donaldson 
v.  M.  M.  H.  R.  Co.,  18  Iowa,  280,  and  cases  cited. 

And  in  such  cases  no  exemplary  damages  are  allowable. 
Austin  v.  Wilson,  4  Cush.  273  ;  Whitney  v.  Hitchcock,  4 
Denio,  461 ;  Thorley  v.  Lord  Kerry,  4  Taunt  355. 

V.  The  damages  allowed  by  the  jury  are  excessive, 
and  for  this  reason  a  new  trial  should  have  been  granted. 

1.  The  authorities  above  cited  touching  the  question  of 
exemplary  damages  establishes  the  rule,  that  in  this  class 
of  actions  damages  are  recoverable  only  for  the  pecuniary 
value  of  the  life  of  the  intestate ;  that  is,  the  estate  is 
entitled  to  recover  so  much  money  as  her  life,  if  it  had 
been  prolonged,  would  have  yielded  to  her  heirs.  In 
other  words,  whatever  amount  would  have  probably  been 
added  to  her  estate  by  the  continuance  of  her  life,  is  the 
measure  and  limit  of  the  damages. 

2.  The  jury,  under  the  fourteenth  instruction  given  by 
the  court,  were  authorized  to,  and  doubtless  did,  allow, 
damages  for  the  value  of  the  annual  earnings  of  intestate ; 
and  if  so,  the  damages  are  excessive.  The  earnings  of 
intestate  were  the  property  of  her   husband.      They 
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became  a  part  of  his  estate,  and  if  she  had  lived  for  any 
period  of  years,  her  earnings  would  have  belonged  to  the 
estate  of  her  husband,  and  not  to  her  estate.  TiUey  v. 
Hudson  R.  R.  Co.  24  N.  Y.  471 ;  2  Kent's  Com.,  Lect. 
28 ;  Dunam  v.  Rosette,  15  Iowa,  561 ;  Laing  v.  Cunning- 
ham,  17  Iowa,  510. 

Now,  if,  as  matter  of  law,  these  earnings  could  not 
pass  to  the  separate  estate  of  the  wife,  under  the  rule 
above  laid  down  for  the  estimate  of  damages,  they  were 
improperly  taken  into  the  account  by  the  jury  in  their 
computation.  And  this  is  distinctly  held  in  the  case  in 
24  N.  Y.  471,  above  cited. 

3.  When  the  damages  in  cases  of  this  description 
exceed  the  pecuniary  value  of  the  life  of  decedent  they 
are  to  be  regarded  as  excessive,  and  a  new  trial  granted. 
Blake  v.  Midland  R.  R.  Co.,  83  Eng.  Com.  Law  (18 
Q.  B.),  93 ;  Franklin  v.  S.  E.  R.  R.  Co.,  3  Exch.  (Hurlst. 
&  Wolm.)  211. 

In  the  case  last  cited,  the  verdict  was  for  seventy-five 
pounds.  The  action  was  by  the  father  for  the  value  of 
the  life  of  his  son,  under  the  statute  of  9  and  10  Vict., 
and  a  new  trial  was  granted  solely  on  the  ground  of 
excessive  damages. 

In  this  case  the  jury,  under  the  instructions  or  other- 
wise, mistook  the  principles  upon  which  the  damages 
should  be  estimated.  In  such  cases  the  court  will  grant 
a  new  trial.  Sedgwick  on  Damages,  ch.  26,  2d  ed.,  p.  602 ; 
Graham  on  New  Trials,  442  to  456. 

And  see  on  the  question  of  new  trials,  for  excessive 
damages,  the  following  cases :  Price  v.  Severn,  7  Biug. 
316;  Chambers  v.  Robinson,  1  Strange,  691 ;  McConnell 
v.  Hampton,  12  Johns.  234 ;  Nettle  v.  Harrison,  2  Mc- 
Cord,  230;  Diblin  v.  Murphy,  3  Sandf.  S.  C.  19;  Clapp 
v.  Hud.  Riv.  R.  R.  Co.,  19  Barb.  461 ;  Pattee  v.  Thomp- 
son, 22  Barb.  87. 
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The  following  points  are  condensed  from  the  argument 
of  appellee's  counsel : 

I.  The  testimony  as  to  the  habits,  conduct  and  intoxica- 
tion of  the  drivers  was  admissible  under  the  direct  issues 
on  those  points:  "Skill  of  the  driver  of  a  stage-coach 
may  often  be  the  gist  of  an  action,  by  a  passenger,  for  the 
recovery  of  damages."  *  *  *  *  "  It  is  a  business 
which  demands  a  high  degree  of  firmness  and  skill."  *  * 
"  They  must  be  careful  and  trustworthy  in  their  general 
character."  "The  company  must  not  employ  as  their 
servants  persons  of  intemperate  habits,  and  who  are  liable 
to  be  intoxicated  while  in  the  performance  of  their  jour- 
ney." Angell  on  Com.  Car.  §§  540,  641. 

"  In  the  Supreme  Court  of  the  United  States  it  was 
admitted  that  when  a  coach  was  upset  and  plaintiff's  wife 
injured,  it  was  incumbent  on  the  defendant  to  prove  the 
driver  was  of  competent  skill  and  good  habits,  and  in 
every  respect  qualified  for  his  business."  Ang.  on  Com. 
Car.,  §  569 ;  Stokes  v.  Sationetall,  13  Peters  (U.  S.)  181 ; 
18  Curtis,  U.  S.  114. 

II.  The  Carlisle  tables  were  competent  evidence,  and 
were  duly  identified.  Donaldson  v.  M.  <&  M.  JR.  R.  Co., 
18  Iowa,  291 ;  Bowman  v.  Woods,  1  Gk  Greene,  441 ;  2 
Beck's  Medical  Jurisprudence,  666. 

III.  The  instructions  given  were  excepted  to,  and  the 
instructions  refused  were  excepted  to,  each  and  all  of  them. 
None,  however,  are  marked  "  excepted  to  "  in  the  margin 
as  required  by  §§  3059,  3109,  of  Rev.  Under  such  gen- 
eral and  sweeping  exceptions  there  is  perhaps  no  neces- 
sity, nor  possibility  of  argument.  We  cite  a  few  authori- 
ties, governing  in  such  cases  and  applicable  also  in  some 
measure  to  the  supposed  errors  in  the  reception  and  rejeo 
tion  of  testimony. 
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The  exception  must  be  noted  at  the  end  of  the  decis- 
ion, or  in  connection  therewith.  Rev.  3108. 

No  exception  shall  be  regarded  unless  the  ruling  is 
prejudicial  to  the  substantive  rights  of  the  party  except- 
ing. Eev.  3111. 

If  an  instruction  does  not  give  the  law  as  fully  as  it 
might  by  a  qualification,  it  is  incumbent  to  ask  for  the 
qualification.  4  Iowa,  508 ;  3  id.  58 ;  11  id.  350. 

There  will  be  no  reversal,  unless  it  is  evident  that  pre- 
judice resulted.  2  Iowa,  463 ;  4  Green,  544 ;  2  Iowa,  44 ; 
2  id.  30.  It  is  the  duty  of  the  party  to  call  the  attention 
of  the  court  to  the  specific  matter  excepted  to.  6  id.  198, 
199.  When  it  appears  justice  has  been  done  and  a  new 
trial  would  result  in  the  same  verdict,  erroneous  rulings 
will  not  reverse.  Bondurwnt  v.  Crawford,  D.  T.  1866 ; 
Dawson,  v.  Winner,  11  id.  6 ;  Pelamorgues  v.  Clark,  9  id. 
1 ;   Woodward  v.  Horst,  10  id.  120. 

Where  the  court  below  overruled  a  motion  for  a  new 
trial  on  the  ground  the  verdict  was  contrary  to  instructions, 
it  will  be  presumed  there  was  no  such  contradiction.  14 
Iowa,  501, 604.  Instructions  will  be  construed  all  together, 
and  if  one  is  objectionable  taken  alone  yet  if  with  the 
others  it  states  the  law  there  is  no  error.  The  "  charge  " 
and  instructions  given  cannot  be  reviewed.  Shephard  v. 
Brenton,  20  Iowa,  41 ;  14  id.  214,  225 ;  15  id.  149 ;  RvbU 
v.  McDonald,  18  id.  493.  A  statement  that  "  each  of  the 
instructions  were  excepted  to  "  is  not  sufficient.  13  id.  238, 
330 ;  15  id.  476 ;  16  id.  62, 65, 339.  A  general  exception 
presents  no  question  for  review  on  appeal.  Oldjidd  v.  ffar- 
lemR.R.  <?<>.,  14N.  Y.  315;  4Seld.37;  Hartv.R.  <&S. 
R.  R.  Co.,  1  Kerr,  416 ;  2  id.  31?. 

IV.  As  to  the  statute  of  limitations. 

1.  The  language  of  our  statute,  and  a  recent  New  York 
decision,  settle  any  doubts,  and  fix  the  true  theory  to  be 
that  there  was  no  cause  of  action  prior  to  the  decease.    It 
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18  the  death  itself  which  creates  the  cause  of  action  and 
therefore  the  statute  could  not  commence  to  run  at  any 
time  prior  to  decease.  Rev.  §  4111 ;  Whitford  v.  Pan.  R. 
R.  Co.,  23  N.  T.  470 ;  Blake  v.  M.  R.  Co.,  10  Eng.  L.  & 
E.  443. 

2.  It  is  equally  undisputed,  that  unless  the  statute  has 
once  commenced  to  run,  it  does  not  so  commence  to  run 
till  an  administrator  is  appointed.  The  administrator  in 
this  case  was  first  appointed  but  a  few  days  before  the 
commencement  of  this  suit.  "  Where  there  is  no  person 
to  commence  an  action  there  can  be  no  laches."  8  Cranch, 
(U.  S.)  84 ;  Ang.  on  Lim.  §  55 ;  Murry  v.  East  India 
Co.,  5  Barn.  &  Aid.  204 ;  Perry  v.  Jenkins,  1  Mylne 
&  Craig  Ch.  118;  Sturges  v.  Sherwood,  15  Conn.  149; 
Han*ford  v.  Elliott,  9  Leigh,  79 ;  Ruff  v.  Bull,  7  H.  & 
Johns.  (Md.)  14;  Fishnick  v.  Sewett,  4  id.  393 ;  Gru&b  v. 
Clayton,  2  Haywood  (N.  C),  378 ;  Warham  v.  Mohaw, 
Co.  13  Wend.  267;  Geiger  v.  Brown,  4  McCord  (S.  C.) 
423 ;  Witt  v.  Elmore,  2  Bail.  (S.  C),  595 ;  Levering  v. 
Rittenhouse,  4  Whar.  (Penn.)  130 ;  3  Strob.  (S.  C.)  149 ; 
1  Kelly  (Ga.)  379;  5  Barb.  393;  3  McLean,  568;  19 
Miss.  467;  29  Miss.  57;  11  Met.  445;  15  Conn.  145;  2 
Ired.  44;  29  Ala.  510;  9  Mo.  227 ;  9  Miss.  262 ;  6  Ala. 
714 ;  4  Mees.  &  Wels.  42 ;  6  id.  351  ;  8  Barn.  &  Cress. 
277 ;  3  McCord,  455 ;  10  Vesey,  93  ;  3  Stew.  172  ;  Har- 
per, 135 ;  3  Bibb.  537 ;  Granger  v.  Granger,  cited  by 
defendants,  6  Ohio,  43.* 

The  authorities  of  appellant  are  all  based  on  the  theory 
that  a  cause  of  action  accrued  even  before  and  during  an 
almost  instantaneous  death. 


*  The  word  "  accrue  "  in  our  statute  has  always  been  interpreted  to 
mean,  that  till  an  administrator  appointed  no  cause  of  action  accrues 
5  Barb.  898 ;  18  Wend.  269 ;  7  Com.  Law.  66  ;  15  id.  113. 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  585 

Sherman  v.  The  Western  Stage  Company. 

V.  As  to  the  supposed  negligence  of  the  deceased. 

1.  The  District  Court  gave  the  rule  on  this  subject  in 
its  most  favorable  aspect  for  defendant.  A  somewhat 
different  rule  is  referred  to  in  Donaldson  v.  M.  dk  M.  R. 
R.  (18  Iowa,  288),  and  there  stated  to  have  the  merit  of 
much  fairness,  but  we  are  in  doubt  whether  it  by  this 
court  is  considered  the  law.  It  is  emphatically  stated  to 
be  the  "general  rule  in  respect  to  negligence."  Ang. 
on  Com.  Car.  §  561.  And  if  it  be  the  correct  interpreta- 
tion of  this  disputed  point  it  has  application  in  this  case. 
For  the  defendant  (even  if  the  deceased  was  destitute  of 
ordinary  prudence)  might  have  avoided  the  catastrophe 
by  carefully  striking  the  current,  carefully  handling  the 
oars,  and  by  refusing  to  spring  for  the  mail  bags,  aban- 
doning his  oars  and  thus  overturning  the  boat.  5  Sneed. 
524 ;  1  Head.  610  ;  37  111.  340 ;  38  id.  370 ;  20  id.  251 ; 
38  id.  244. 

2.  But  supposing  the  rule  to  be  as  given,  it  then  became 
a  question  for  the  jury  whether  the  deceased  exercised  the 
degree  of  prudence  that  females  of  her  age  and  station 
ordinarily  exercise.  If  the  evidence  was  conflicting, 
(even)  this  court  will  not  interfere.  In  fact,  however, 
the  overwhelming  preponderance  of  testimony  is,  that  the 
deceased  ladies  conducted  themselves  as  Roman  and  Spar- 
tan matrons  from  the  first  to  the  last  moment. 

Appellant  may  assume,  that  the  conduct  of  the  de- 
ceased as  the  boat  was  swamping,  was  indiscreet.  But 
there  is  little  or  nothing  on  which  to  predicate  such  an 
assumption.  The  ferry  boy  thinks  "  she  slid  over "  (as 
the  boat  rocked).  This  was  natural  and  necessary,  and 
as  likely  to  be  conservative  as  to  spring  to  the  opposite 
side.  Let  that  be  as  it  may,  it  does  not  lie  in  the  mouth 
of  the  stage  company,  after  placing  the  deceased  in  jeop- 
ardy, to  require  of  her  great  presence  of  mind  and  femi- 
nine discrimination.   Newson  v.  N.  Y,  Central  R*  R, 
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Co.,  29  N.  T.  390;  Redfield  on  Railways,  327,  note; 
Brovm  v.  N.  T.  Central  R.  R.  Co.,  32  K  T.  597 ;  34 
id.  670;  30  id.  208;  1  Hilliard  on  Torts,  169,  177;  22 
id.  215. 

VI.  The  oarsman  was  the  appellant's  agent 

The  position  of  the  appellant  on  this  point  is  without 
law  or  logic.  It  is  oat  of  all  reason  to  say,  that  a  com- 
mon carrier,  contracting  for  the  whole  distance,  can 
abandon  the  passenger  at  the  most  dangerous  part  of  the 
way,  surrender  him  to  the  tender  mercies  of  a  "  hobble- 
dehoy," with  a  crazy  skiff,  and  when  the  corpses  6trew 
the  bank,  exclaim,  "these  are  none  of  my  funerals." 
There  would  be  no  possible  safety  to  the  traveling  public 
under  such  a  regimen.  Why  not  say  the  drivers  were 
not  their  employees?  The  appellant  employed  this  boy 
and  skiff,  paid  for  the  services,  directed  in  the  loading 
and  unloading,  had  complete  control  of  it,  and  is  re- 
sponsible for  the  consequenoes. 

When  the  legislature  has  established  a  ferry  at  a  given 
point,  made  a  franchise  of  it,  invested  some  particular  body 
with  power  to  run  it,  it  then  becomes  a  part  of  the  road 
and  no  common  carrier  can  control  or  interfere  with  it. 
The  party  (or  its  assigns)  operating  it  is  alone  responsi- 
ble. Such  is  the  case  of  24  Barbour,  most  relied  on  by 
the  appellant.  There  is  no  parallelism  between  that  case 
and  this. 

"  When  any  other  than  the  drivers  are  permitted  to 
assume  control  of  the  stage  coaches,  the  company  will  be 
liable  for  their  unskillfulness."  3  111.  Digest,  235  ;  21  HI. 
649;  22  id.  109;  20  id.  388,  496;  20  Ohio,  388. 

"  Railroad  companies  are  liable  for  the  safety  of  pas- 
sengers and  baggage  to  their  destination,  even  over  other 
roads  over  which  they  sell  tickets."  Illinois  Cent.  R.  R. 
Co.  v.  Copdand,  24  111.  339. 

If  stage  companies  contract  to  carry  a  given  distance, 
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they  are  liable  over  the  whole  line ;  if  they  contract  to 
cany  beyond  their  own  line,  they  are  liable  for  injuries 
received  on  the  other  line.  Chitty  on  Com.  Car.  §  310,  p. 
409  (citing  14  Com.  B.  255) ;  78  Eng.  Com.  Law ;  2  Com. 
Law,  188;  also  see  Story  Ag.  §  452  and  sequel;  13 
Wend.  518;  23  id.  260;  Angell  on  Com.  Car.  §  531  (citing 
Dudley  v.  Srrrith,  1  Campb.  167) ;  Story  on  Bail,  §  600 ; 
Jeremy  on  Car.  23 ;  1  Esp.  27 ;  4  id.  260 ;  19  Wend.  534. 

Some  rules  of  agency  do  not  apply  to  common  carriers. 
Redfield  on  Railway,  381.  The  principal  is  always  pre- 
sent. Redfield  on  Railways,  384,  385. 

VII.  As  to  exemplary  damages. 

1.  The  precedents  established  by  the  Supreme  Bench 
in  the  State  of  Iowa  are  constant  and  convincing,  that 
exemplary  damages  are  proper  in  such  cases.  They  tend 
more  and  more  in  that  direction. 

"  Vindictive  damages  ought  not  to  be  given  unless  the 
trespass  be  committed  in  a  wanton,  rude  and  aggravated 
manner."  Thomas  v.  Isettj  1  Greene,  475. 

Prof.  Greenleaf 's  extreme  views  are  not  justified  by 
the  authorities,  and  are  well  refuted  by  Sedgwick  (citing 
many  authorities).  "  In  case  of  gross  negligence  on  the 
part  of  a  stage  proprietor  (such  as  the  employment  of  a 
drunken  driver),  we  think  exemplary  damages  should  be 
entertained."  Frimk  <&  Co.  v.  Coey  4  Greene,  559. 

In  an  action  against  a  physician  for  gross  negligence 
in  treating  disease,  "  plaintiff  may  recover  vindictive  as 
well  as  actual  damages."  Cochran  v.  Miller  y  13  Iowa,  128. 

In  Plummer  v.  Harbut  (5  Iowa,  314),  it  is  assumed, 
that  had  there  been  aggravating  circumstances  exemplary 
damages  would  have  been  given  against  a  ministerial 
officer. 

In  Stevenson  v.  Belknap  (6  Iowa,  98),  this  court  ap- 
proved of  exemplary  damages  to  the  father  for  the  seduc- 
tion of  his  daughter. 
Vol.  XXIV. -68 
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2.  Since  the  discussion  on  this  point  between  Messrs. 
Greenleaf  and  Sedgwick,  in  the  year  1847  (see  Appendix 
to  Sedgwick  on  Damages,  652-672,  where  both  positions 
are  argued  by  these  learned  men),  the  great  bulk  of 
authority  is  for  exemplary  damages. 

Thus,  in  1851,  Day  v.  Woodworth  (19  Curtis,  536), 
the  Supreme  Court  of  the  United  States  say: 

"In  actions  of  trespass,  where  the  injury  has  been, 
wanton  and  malicious,  or  gross  and  outrageous,  courts 
permit  juries  to  give  i  smart  money.'  It  is  a  well  estab- 
lished principle  of  the  common  law,  that  in  actions  of 
trespass  and  on  the  case  for  torts,  the  jury  may  inflict 
what  are  called  exemplary,  punitive  or  vindictive  dam- 
ages. We  are  aware  this  has  been  questioned  by  some 
writers,  but  if  repeated  judicial  decisions  for  more  than 
a  century  are  to  be  received,  the  question  will  not  admit 
of  argument. " 

Then  in  1865,  Zips  v.  Iserd&rd  (32  N.  Y.  236),  the 
Supreme  Court  allow  exemplary  damages  for  the  seduc- 
tion of  a  daughter  twenty-nine  years  of  age,  and  they 
declare  such  to  have  been  the  law  of  that  State  and  the 
English  courts  for  many  years.  In  the  dissenting  opinion 
of  Justice  Campbell,  at  the  close  of  the  volume  (32  N.  T.), 
no  question  is  raised  as  to  the  right  to  exemplary  damages. 
This  same  authority  conclusively  holds,  that  exemplary 
damages  are  permissible,  whether  the  plaintiff  is  con- 
nected with  the  injury  technically  and  conventionally,  or 
closely,  meritoriously  and  by  reason  of  blood  relationship. 

In  general  on  exemplary  damages,  also  see  28  111.  488 ; 
23  id.  404;  2  Wend.  471 ;  3  Scam.  373 ;  3  Esp.  119 ;  4  E. 
D.  Smith,  657;  1  id.  279. 

3.  The  fact,  that  the  corporation  (defendant)  could  be 
indicted  does  not  vitiate  the  right  to  exemplary  damages. 

"  The  civil  remedy  is  not  merged  in  a  public  offense, 
but  independent  of  and  in  addition."  Rev.  4110. 
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"  The  rule  giving  exemplary  damages,  when  the  injury 
is  attended  with  circumstances  of  aggravation,  is  not 
qualified  by  the  probable  or  actual  punishment  of  the 
defendant  by  indictment  and  conviction."  Cook  v.  Ellis, 
6  Hill,  465;  Sedgwick  on  Damages,  p.  479,  §  445,  note 
2;  citing  6  Texas,  266;  1  Cal.  54;  18  Mo.  71;  especially 
Fry  v.  Bennett,  1  Abb.  Pr.  289 ;  S.  C,  4  Duer,  247. 

4.  We  deny,  that  the  statute  under  which  this  action 
is  brought,  or  similar  statutes,  or  the  decisions  under 
them,  either  directly  or  inferentially  exclude  exemplary 
damages,  nor  does  the  fact,  that  the  plaintiff  sues  in  a 
representative  character,  introduce  any  principle  which 
would  be  violated  by  exemplary  damages. 

Our  statute  stops  by  declaring  in  case  of  the  wrongful 
death  "the  perpetrator  is  civilly  liable  for  the  injury" 
(Revision,  §§  1409,  1410),  thus  signifying  the  liability  is 
not  restricted  to  actual  damages.  No  other  statute 
is  worded  as  strongly  and  with  as  little  modification. 
For  instance,  the  New  York  statute  (see  Oldfield  v. 
Harlem  B.  B.  Co.,  14  N.  T.  315)  restricts  the  damages 
and  makes  the  action  conditional,  that  if  the  deceased 
could  have  recovered  "  if  death  had  not  ensued,  then  a 
recovery  may  be  had,"  notwithstanding  such  death,  thus 
indicating,  that  even  under  that  act,  exemplary  damages 
might  be  given,  but  not  to  exceed  a  certain  sum.  The 
English  statute  is  similar,  but  our  own,  unlike  any  otherj 
leaves  it,  that  the  perpetrator  is  civilly  liable. 

The  gist  of  exemplary  damages  has  reference  to  the 
demerit  of  the  defendant,  and  not  the  merit  of  the 
plaintiff.  It  is  punitive  and  exemplary  (punishment  and 
example).  Sedgwick  on  Damages,  §  456. 

The  defendant  argues,  that  the  value  of  the  life  alone  is 
to  be  considered,  and  that  the  mental  and  bodily  suffering 
must  be  excluded,  (ergo)  exemplary  damages.  It  is  by  no 
means  clear,  that  mental  and  physical  suffering  of  the 
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deceased  is  to  be  excluded  under  our  statute.  The  beet 
considered  cases  give  such  damages,  says  Judge  Redfield 
on  Railways,  p.  337,  note  3,  citing  Canning  v.  William* 
town  (1  Cush.  451) ;  Mane  v.  A.  <k  S.  R.  R.  (10  Barb. 
623);  also  see  4  Ohio,  416;  1  Bos.  &  PuL  404;  2  Denio, 
433.  The  Maryland  statute  is  entitled  "  to  compensate 
families  of  persons  killed,"  etc  And  under  that  statute 
it  was  held  in  State  of  Maryland  v.  Railroad  Co.  (see 
May,  1866,  Am.  Law  Reg.  p.  397),  that  compensation, 
not  solace,  was  the  object.  Judge  Redfield,  in  the  note 
to  that  case,  concedes  the  vacillation  of  authorities  and 
the  propriety  of  the  rule  contended  for  under  the  particu- 
lar statute,  and  others  similar,  but  not,  therefore,  does  it 
follow  under  the  broad  Iowa  statute.  Nor  does  this  tri- 
bunal in  Donaldson  v.  M.  &  M.  R.  R.  (18  Iowa,  290)  do 
more  than  to  hold,  that  such  a  doctrine  is  at  least  favora- 
ble enough  to  the  defendant 

On  the  general  subjeet  of  exemplary  damages,  the 
leading  cases  are  so  fully  given  in  Sedgwick  on  Damages 
(marginal  454,  note  2,  32  N.  Y.  232, 4  Iowa,  559),  that  re- 
petition is  not  deemed  necessary. 

That  the  most  exemplary  rules  will  be  enforced  against 
common  carriers,  and  that  gross  negligence,  even  if  there 
is  no  bad  intent,  justifies  such  damages,  see  Hill  v.  N. 
O^  0.  and  O.  W.  R.  R.  Co.,  11  La.  Ann.  292;  Vickt- 
burg  and  Jackson  R.  R.  Co.,  31  Miss.  156 ;  Frink  <&  Co. 
v.  Coe%  4  Greene,  559;  McRinney  v.  Nid,  1  McLean 
(Circuit  Court),  540.  Angell  on  Common  Carriers  (§  544) 
says  this  last  case  justified  the  most  exemplary  damages 
of  $5,325. 

The  evidence  was  ample  to  satisfy  the  jury  that  the 
drivers  were  reckless,  profane  and  drunken;  that  they 
cursed  the  ladies  and  forced  them  all  into  the  crazy  skiff, 
and  threatened  to  leave  them  on  the  bank  if  they  did 
not  all  embark  together ;  that  they  treated  these  unpro- 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  541 

Sherman  v.  The  Western  Stage  Company, 

tected  females  indecently  and  inhumanly  from  beginning 
to  end ;  that  the  company  were  notified  long  before  of 
their  recklessness  and  drunkenness,  yet  retained  them  in 
their  service. 

Yin.  The  damages  were  not  excessive. 

The  points  of  law  well  established  under  this  head,  by 
this  and  other  courts,  are  to  the  effect  that,  to  grant  a 
new  trial,  first,  the  verdict  must  b$  manifestly  outrage- 
ous ;  second,  it  must  shock  the  mind  of  every  person ; 
third,  that  the  court  below  will  be  sustained  except  in 
gross  abuse  of  discretion ;  fourth,  the  damages  must  be 
so  excessive  as  to  unerringly  indicate  corruption  or  pas- 
sion; fifth,  an  error  in  judgment  will  not  avail  to  set 
aside;  sixth,  in  cases  of  tort  to  the  person,  above  all 
others,  the  appellate  court  and  the  court  below  will  be 
loth  to  interfere.  See  3  Graham  on  New  Trials,  427-476 ; 
10  Iowa,  396 ;  11  id.  84,  401 ;  12  id.  85 ;  14  id.  59,  363 ; 
13  id.  600 ;   15  id.  25,  596  ;   16  id.  121,  339  ;   17  id.  365. 

The  courts  have  declined  to  interfere  in  the  following 
cases:  In  Hegemon  v.  Western  R.  R.  Corporation  (16 
Barb.  359),  where  the  plaintiff  was  crippled  for  life,  yet 
it  was  conceded  there  was  no  want  of  ordinary  care  on 
part  of  defendant,  verdict  was  $9,900.  In  Ru88  v.  Steam- 
boat War  Eagle  (14  Iowa,  372),  Chief  Justice  Weight 
delivers  the  opinion  of  the  court,  and  holds  that  $3,000 
for  the  fracture  of  an  arm  does  not  justify  a  new  trial  — 
"  such  questions  are  peculiarly  within  the  province  of  a 
jury" — "some  courts  have  doubted  if  they  should  ever 
interfere  in  such  cases"  —  citing Lumley  v.  Bushnell  (16 
Conn.  235) ;  Eblbrook  v.  U.  and  S.  R.  R.  Co.  (2  Kern. 
236) ;  Steamer  Neto  World  v.  King  (16  How.  472). 

Three  cases  are  mentioned  in  Angell  on  Common 
Carriers  (3d  ed.,  p.  541,  §  601,  note  2),  in  which  the  ver- 
dicts were  respectively  $70,000,  $25,000,  and,  for  a  boy 
twelve  years  of  age,  $10,000 ;  Redfleld  on  Railways  (338, 


Digitized  by  VjOOQ IC 


542  SUPREME  COURT  OP  IOWA, 


Sherman  v.  The  Western  Stage  Company. 


note  3),  verdict  $10,000 ;  Oldfidd  v.  N.  7.  and  H.  R.  R. 
(3  E.  D.  Smith,  103),  verdict  for  a  child  seven  years  of 
age,  $1,300 ;  McKinney  v.  Nid  (1  McLean  [Circuit 
Court]  540),  verdict  $5,325. 

This  case  was  by  a  stage  coach  passenger  for  injuries 
by  furious  driving  of  a  coachman,  and  although  there 
was  no  evidence  that  the  company  knew  of  the  reckless 
character  of  the  driver,  yet,  says  Angell  on  Common 
Carriers  (§  544),  it  authorized  "  very  exemplary  damages 
by  the  jury."  They  found  a  verdict  of  "  five  thousand 
three  hundred  and  twenty  five  dollars."  Also  see  Pierce's 
Am.  R.  R.  Law,  261 ;  $5,000,  38  111.  244;  $3,839.75, 16 
Iowa,  347 ;  $4,000,  24  N.  Y.  477 ;  $3,000,  6  Iowa,  98 ; 
$5,000,  2  Hill,  45  ;  $10,000,  4  E.  D.  Smith,  117. 

If  the  verdict  should  be  deemed  by  this  tribunal  exces- 
sive, it  is  a  proper  case  in  which  to  make  the  new  trial 
conditional  upon  the  plaintiff  entering  a  remittitur.  10 
Iowa,  120;  3  id.  385;  8  id.  74;  11  id.  6;  16  id.  183. 

Cole,  J. — I.  It  was  held  by  this  court,  in  the  case  of 
Sherman  v.  The  Western  Stage  Go.  (22  Jowa,  556),  that 
i.  limitation,  an  action  to  recover  damages  for  the  death 

STATUTB  O  J1  * 

when  it      *    of  a  person,  caused  by  the  wrongful  act  of 

begins  to  run:  ,r  '  .         *  -    ?  i_ 

administrator,  another,  was  an  action  for  an  injury  to  the 
person,  and,  under  our  statute  of  limitation  (subdivision 
1,  section  2740  of  Revision)  was.  barred  in  two  years. 

The  plaintiff's  counsel,  not  controverting  that  decision, 
contend,  that  this  cause  of  action  accrued  not  to  the  de- 
ceased, but  after  her  death  to  her  personal  representative, 
and  that,  before  the  statute  can  run,  there  must  exist  a 
party  to  sue  and  a  party  to  be  sued,  for,  until  then,  a 
cause  of  action  cannot  be  complete ;  and,  therefore,  the 
statute  of  limitation  did  not  begin  to  run  until  the  ap- 
pointment of  an  administrator.  Wernnan  v.  The  Mohawk 
Ins.  Co.,  13  Wend.  268 ;  Granger's  Admr.  v.  Granger,  6 
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Ohio,  35,  and  authorites  cited  in  the  note ;  see  also  au- 
thorities cited  by  appellee's  counsel  in  the  argument. 
This  proposition,  as  a  general  rule  of  law,  may  well  be 
conceded ;  as  may  also  the  further  one,  that  unless  the 
statute  has  once  commenced  to  run  in  the  life-time  of  the 
party  entitled,  it  does  not  commence  until  an  adminis- 
trator is  appointed.  Cases  cited,  supra. 

The  section  of  our  statute  under  which  this  action  is 
brought  is  as  follows:  "Seo.  4111  (2501).  When  a 
wrongful  act  produces  death,  the  perpetrator  is  civilly 
liable  for  the  injury.  The  parties  to  the  action  shall  be 
the  same  as  though  brought  for  a  claim  founded  on  contract 
against  the  wrong-doer  and  in  favor  of  the  estate  of  the 
deceased.  And  the  sum  recovered  shall  be  disposed  of 
in  the  same  manner,  except  that  when  the  deceased  left 
a  wife,  child  or  parent  surviving  him,  it  shall  not  be 
liable  for  the  payment  of  debts."  This  is  the  whole  of 
our  statute  upon  the  subject.  It  was  enacted  by  our 
legislature  after  the  English  statute  (9  &  10  Vict.  ch.  93) 
and  after  the  New  York  statute  (Laws  of  1847,  p.  575, 
and  Laws  of  1849,  p.  388)  upon  the  same  subject,  and  is 
much  more  concise  and  brief  than  either. 

At  the  common  law,  if  one  person  assaulted  and  beat 
another,  the  person  so  assaulted  and  beaten  might  have 
his  action  and  recover  damages  therefor.  But  if  the 
beating  was  so  severe  as  to  produce  death,  then  the  wrong- 
doer was  exempt  from  liability  to  damages  in  a  civil  ac- 
tion. Our  modern  statutes,  giving  the  right  of  action 
where  the  wrongful  act  produces  death,  have  been,  in  the 
opinion  of  the  writer,  very  evidently  enacted  to  cure  the 
manifest  injustice  of  the  common  law  rule.  They  do 
not,  in  my  opinion,  create  a  new  cause  of  action,  but 
simply  remove  the  common  law  bar  to  a  recovery  where 
the  wrongful  act  produces  death.  So  that  a  wrong-doer 
is  liable  civilly  for  his  wrongful  act,  whether  such  act  is 
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bo  moderate  as  that  hie  victim  survives,  or  so  immoderate 
as  that  he  dies.  In  the  one  case,  the  action  is  by  the 
person  injured  by  the  wrongful  act,  and  in  the  other  it  is 
by  the  personal  representative  of  the  injured  person.  In 
either  case  the  basis  or  cause  of  action  is  the  wrongful 
act  of  the  defendant.  The  damages  may  be  more  in  the 
one  case  than  in  the  other,  but  in  either,  they  are  based 
upon  the  wrongful  act  from  which  they  have  resulted. 

The  rule  is  a  general  and  well  settled  one,  that  where 
the  act  or  omission  causes  a  direct  injury  an  action  may 
s.  —  injury-  be  instantly  maintained,  and  that  the  statute 
period  begins  to  run  from  the  time  when  the  act  was 
done,  without  regard  to  any  actual  damages  or  to  any 
knowledge  of  the  party  injured.  2  Greenl.  on  Ev.  §  433, 
and  authorities  cited ;  Redfield  on  Railways,  §  172,  sub- 
div.  8 ;  Brown  v.  Jefferson  Co.,  16  Iowa,  339. 

The  wrongful  act,  omission  or  negligence  complained 
of  in  this  case  was,  I  think,  certainly  completed  and 

8 rote       ended  when  the  plaintiff's  intestate  was  thrown 

applied.         £,om  ^e  j)Qat .  an(j  an  ^j^  therefor  might, 

in  the  language  of  Professor  Greenleaf  (Greenl.  on  Ev.  § 
433),  have  been  "  instantly  maintained."  The  fact  that 
the  act  or  omission  complained  of,  threw  the  intestate  into 
an  element,  which  by  natural  consequence  produced  death, 
does  not  make  the  act  or  omission  a  continuing  one,  any 
more  than  it  would  be  continuing  if  it  had  superinduced 
a  disease,  which  by  like  natural  consequence  resulted  in 
death.  The  cause  of  action  then  accrued  to  the  intestate, 
and  was  complete  the  instant  she  was  thrown  from  the 
boat.  In  the  very  nature  of  the  case  this  must  be  so. 
No  action  accrues  to  an  administrator  except  such  as  arise 
after  the  death  of  the  intestate.  This  cause  of  action 
arose,  and  all  the  damages  for  which  plaintiff  sues  accrued 
"before  the  right  or  title  of  an  executor  or  administrator 
could  arise.    While  there  was  a  spark  of  life,  there  could 
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be  no  administrator,  and  when  that  spark  was  extin- 
guished, not  only  was  the  cause  of  action  complete,  but 
the  right  to  the  whole  measure  of  damages  had  fully 
accrued.  The  administrator  can  maintain  the  action 
because  the  right  of  the  intestate  by  force  of  our  statute 
survives  to,  and  devolves  upon  him,  and  not  because  the 
action  accrued  directly  to  him. 

It  is  said  by  Davies,  J.,  in  delivering  the  opinion  of  the 
court  in  Whitford,  Admr.9  v.  The  Panama  R.  R.  Co.  (23 
K.  T.  476),  "  The  action  which  the  law  gave  him  was  for 
the  injuries  to  his  person,  and  the  statute  contemplates, 
that  no  action  can  be  maintained  under  it,  but  such  as 
the  deceased  himself,  if  he  had  survived,  could  have  main- 
tained." And  Cohstook,  J.,  in  his  opinion  in  the  case 
of  Dibble  v.  The  New  York  <£  Erie  Railroad,  in  which 
the  judges  were  equally  divided,  and  re-argument  was 
ordered,  and  which  opinion  is  filed  in  and  follows  the  opin- 
ion of  Davies,  J.,  in  the  case  supra  very  forcibly  says : 
"  But  this  legislation  with  us,  however  it  may  be  else- 
where, is  remedial  and  not  creative.  It  adds  no  new  defi- 
nition to  the  category  of  actionable  injuries,  but  it  pro- 
vides, that  immunity  to  the  offender  shall  no  longer  be 
the  consequence  of  the  death  of  him  who  is  injured,  if 
such  death  be  occasioned  by  the  wrongful  act  or  neglect. 
No  new  cause  of  action  is  created  by  the  legislature ;  but 
the  cause  which,  by  the  rules  of  the  common  law,  has 
become  lapsed  or  lost  by  the  decease  of  the  person  to 
whom  it  belonged,  is  continued  and  devolved  upon  his 
administrator,  who  takes  it  by  representation,  as  he  takes 
other  personal  estate  and  rights  of  the  decedent.  *  * 
The  statute  recognizes  but  one  cause  of  suit,  and  that  is, 
the  wrong  done,  irrespective  of  its  consequences.  The 
injured  party  may  be  maimed  for  life,  or  he  may  die  in  a 
moment,  or  in  a  year,  as  the  result  of  the  injury.  These 
are  circumstances  which  may  well  influence  the  amount  of 
Vol.  XXIV.— 69 
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compensation  to  be  claimed ;  but  the  statute  declares  the 
wrongful  act,  etc.,  and  that  only  to  be  the  foundation  of 
the  suit.  The  common  law  afforded  no  civil  remedy  after 
the  death  of  the  party.  The  statute  supplies  that  remedy 
by  allowing  his  representative  to  maintain  the  action. 
*  *  *  In  the  view  of  the  statute,  therefore,  the  right 
to  be  enforced  is  not  an  original  one,  springing  into  exist- 
ence from  the  death  of  the  intestate,  but  is  one  having  a 
previous  existence,  with  the  incident  of  survivorship 
derived  from  the  statute  itself.  The  death  may  be  sud- 
den, in  common  language,  instantaneous.  But  in  every 
fatal  casualty  there  must  be  a  conceivable  point  of  time, 
however  minute,  between  the  violence  and  the  total 
extinction  of  life.  That  period  may  be  a  year,  or  it  may 
be  less  than  the  shortest  known  division  of  time.  During 
its  continuance  the  right  of  compensation  for  the  wrong 
belongs  to  the  victim,  and  it  is  capable  of  devolution,  like 
other  rights,  upon  his  representative.  *  *  *  *  The 
true  point  of  inquiry  is,  whether  a  wrong  of  this  nature 
resulting  in  death,  affords  more  than  a  single  cause  of 
action.  If  it  does  not,  then  the  proposition  becomes  too 
plain  for  argument,  that  the  right  is  wholly  vested  in  the 
injured  party  until  he  dies,  whether  he  survives  the  cas- 
ualty a  moment  or  a  month.     *    *    *    * 

I  adopt  this  language  of  the  learned  judge  as  being  a 
plain,  logical  and  irresistible  argument,  if  not  judicial 
authority,  in  support  of  the  proposition  that,  at  least, 
where,  as  in  this  case,  ten  minutes,  more  or  less,  trans- 
pired before  death,  the  cause  of  action  accrued  to  the 
intestate,  and  survives,  by  force  of  the  statute,  to  the 
administrator.  Such  being  the  case,  it  follows  that  the 
statute  commenced  to  run  in  the  life-time  of  the  intes- 
tate, and,  having  begun  to  run,  no  subsequent  disability 
or. death  could  suspend  it.  This  action  not  having  been 
brought  until  near  four  years  after  the  cause  thereof 
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arose,  is,  in  my  opinion,  barred  by  our  statute  of  limita- 
tion, which  limits  the  time  for  bringing  actions  for  inju- 
ries to  the  person  to  two  years. 

There  are,  in  my  opinion,  other  considerations  than 
those  already  mentioned  which  as  irresistibly  lead  to  the 
same  conclusion.  If  it  be  held  that  our  statute  gives  a 
right  of  action  for  the  death  instead  of  for  the  wrongful 
act,  then  it  must  follow  that  our  statute  creates  a  new 
right  or  cause  of  action,  and  is  not  simply  remedial. 
And  it  would  follow,  also,  that  such  new  cause  of  action 
would,  contrary  to  every  legal  principle  heretofore  recog- 
nized, have  its  basis  upon  damages  instead  of  the  wrong- 
ful act  or  negligence  which  produced  them.  And  it 
would  also  follow  that  two  causes  of  action,  in  favor  of 
the  same  party  in  substance,  might  have  their  basis  in 
the  same  wrongful  act  or  neglect  —  one  to  the  injured 
party  himself,  where  he  survived  the  injury  sufficiently 
long  to  prosecute  his  action,  and  another,  after  he  dies,  to 
his  personal  representative,  for  his  death,  which  resulted 
from  the  same  wrongful  act  or  neglect.  And  further 
than  this,  the  injured  party  might  maintain  his  action, 
recovering  liberal  damages,  and  survive  the  injury  for 
years ;  and  yet,  his  death  being  finally,  after  five,  ten  or 
twenty  years,  produced  by  the  injury,  his  personal  repre- 
sentative, who  may  not  be  appointed  till  years*  after  his 
death,  may  bring  a  new  action  for  such  death,  and  re- 
cover demages  therefor.  So  that  this  new  right  of  action, 
supposed  to  be  conferred  by  our  statute,  would  be  beyond 
the  reach  of  any  statute  of  limitation.  I  cannot  for  a 
moment  believe  that  our  legislature  intended  to  create 
any  such  new  cause  of  action  in  violation  of  a  clear  legal 
principle,  and  exempt  it  practically  from  the  operation 
of  any  statute  of  limitation. 

•  Our  ttatate  limits  it  to  trt  yean. 
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I  am  aware  that  there  is  not  a  perfect  agreement  in 
the  cases  under  the  different  statutes  as  to  the  precise 
nature  of  the  cause  or  right  of  action  conferred  bj  them. 
(I  subjoin,  in  the  form  of  a  note,  the  material  parts  of 
some  of  the  statutes,  so  far  as  I  have  been  able  to  procure 
them.*)   The  cases  found  in  the  books  have  not,  perhaps, 

•Stat.  »  A  It  Vict.  o.  93  (18M),  entitled,  uAn  act  for  compensating  the 
families  of  persons  killed  by  accident,"  after  reciting,  in  section  1,  that 
Mno  action  at  law  is  now  maintainable  against  a  person  who,  by  his 
wrongful  act,  neglect  or  default,  may  have  caused  the  death  of  another 
person,  and  it  is  oftentimes  right  and  expedient  that  the  wrong-doer  in 
snob  case  should  be  answerable  in  damages  for  the  Injury  so  caused  by 
him,"  enacts:  "That  whensoever  the  death  of  a  person  shall  be  caused  by 
wrongful  set,  neglect  or  default,  and  the  act,  neglect  or  default  is  such  as 
would  (If  death  had  not  ensued)  hare  entitled  the  party  Injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof;  then,  and  in  every 
such  case,  the  person  who  would  have  been  liable  if  death  bad  not  ensued, 
shall  be  liable  to  an  action  for  damages  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  In  law  to  felony." 

"  8no.  2.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent  snd  child  of  the  person  whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator  of 
the  person  deceased;  and  in  every  such  action  the  Jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting  from 
such  death  to  the  parties  respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought.  The  amount  so  recovered,  after  deducting 
the  costs  not  recovered  from  the  defendant,  shall  be  divided  amongst  the 
before-mentioned  parties  in  such  shares  as  the  Jury  by  their  verdict  shall 
find  and  direct." 

The  Ohio  statute,  passed  March  26, 1851,  Is  as  follows : 

"Sac.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio* 
that  whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neg- 
lect or  default,  and  the  act,  neglect  or  default  Is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  Injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  and  In  every  such  case  the 
person  who,  or  the  corporation  which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  oiroumstanoes  as  amount  in  law  to  murder  in  the  first 
or  second  degree,  or  manslaughter. 

**  Bbc.  %.  Every  such  action  shall  be  brought  by  or  in  the  name  of  the  per- 
sonal representatives  of  suoh  deceased  persons,  and  the  amount  recovered 
In  every  such  action  shall  be  for  the  exclusive  benefit  of  the  widow  and 
next  of  kin  of  suoh  deceased  person,  and  shall  be  distributed  to  such 
widow  and  next  of  kin  in  the  proportion  provided  by  law  in  relation  to 
the  distribution  of  personal  estates  left  by  persons  dying  intestate;  and 
in  every  such  action  the  Jury  may  give  such  damages  as  they  shall  deem 
fair  and  Just,  not  exceeding  five  thousand  dollars,  with  reference  to  the 
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had  sufficient  regard  for  the  different  phraseology  of  the 
different  statutes  on  which  they  are  based,  and  it  might 
well  be  said  that  the  cases  under  the  same  statute  are  not 
agreed. 

In  the  case  of  Oillard  v.  The  Lancashire  dk  Yorkshire 
Railway  Co.  (12  L.  T.  356),  cited  in  the  case  of  Blake  v. 
The  Midland  Railway  Co.  (18  Q.  B.  93  [E.  C.  L.  vol 
83] ),  Pollock,  Ch,  B.,  says : 

"  It  is  a  pure  question  of  pecuniary  compensation,  and 
nothing  more,  which  is  contemplated  by  the  act  (9  &  10 
Vict  ch.  93).  I  think  it  is  utterly  impossible  for  a  jury 
to  estimate  any  sum  as  a  compensation  for  the  injured 
feelings  of  the  survivors ;  all  that  is  left  which  is  appre- 
ciable after  the  death  of  the  party  killed,  is  the  pecuniary 
loss  sustained  by  hU  family,  and  this  act  enables  them  to 
recover  that  which  the  deceased  would  himself  have  sued 
for  had  the  accident  not  terminated  fatally.  The  framere 
of  the  act  never  could  have  meant  to  give  compensation 
to  the  parent  for  the  mere  deprivation  of  a  son,  or  the 
widqw  for  that  of  her  husband.'9 

pecuniary  Injury  resulting  from  such  death  to  the  wife  and  next  of  kin  to 
such  deceased  person ;  provided  that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  deceased  person."  2  Her.  Stat. 
(Ohio)  114a 

The  Illinois  statute  was  passed  February  It,  1868,  and  Is  a  copy  of  the 
Ohio  statute,  tspro.  1  Stat,  of  IU.  (1858)  422. 

The  Kansas  statute  was  passed  Februarys,  1889,  and  Is  the  same  as  the 
Ohio  statute,  except  that  the  recovery  is  limited  to  ten  thousand  dollars 
Instead  of  five,  and  the  words  ••  with  reference  to  the  pecuniary  Injury 
resulting  from  such  death  to  the  wife  and  next  of  kin  to  such  persou 
deceased,'*  immediately  preceding  the  word  M  provided,  are  omitted.1' 

The  Pennsylvania  statute  was  passed  April  18,  1851,  "that  whenever 
death  shall  be  occasioned  by  unlawful  violence  or  negligence,  and  no  suit 
for  damages  be  brought  by  the  party  Injured  during  his  or  her  life,  the 
widow  of  such  deceased,  or,  If  there  be  no  widow,  the  personal  represent- 
atives, may  maintain  an  action  for  and  recover  damages  for  the  death  thus 
occasioned."  Dunlop's  Laws  of  Penn.  (1700-1888)  1146. 

"Connecticut  statute,  act  of  1846,  Is  as  follows,  vis.:  Actions  for  injury 
to  the  person,  whether  such  injury  result  In  death  or  not,  shall  survive  to 
the  executor  or  administrator,  provided  not  more  than  one  year  elapse 
between  the  injury  and  death,  and  provided  also  the  cause  of  action  shaU 
have  accrued  subsequently  to  Jane  «7t  1*4*" 
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But  in  the  case  of  Blake  v.  The  Midland  Railway  Co. 
(83  E.  C.  L.  110,  supra),  it  is  said,  that,  "It  will  be 
evident,  that  this  act  does  not  transfer  this  right  of  action 
to  his  representative,  bat  gives  to  the  representative  & 
totally  new  right  of  action  on  different  principles." 
When  we  look  to  the  language  of  the  act  itself,  we  find  a 
very  satisfactory  basis  for  this  view.  By  the  second  sec- 
tion of  the  act  (9  &  10  Vict.  ch.  93)  it  will  be  seen,  that 
the  right  of  action  is  not  given  to  the  personal  represent- 
ative for  the  benefit  of  the  estate,  but  the  action  is  "  for 
the  benefit  of  the  wife,  husband,  parent  and  child,"  and 
the  "  executor  or  administrator  of  the  party  deceased,  is 
a  mere  nominal  party,  who  sues  for  the  benefit  of  the 
parties  named  in  the  act,  and  who  are  severally  to  have 
damages  proportioned  to  the  injury  resulting  to  each." 

To  illustrate  the  application  of  the  English  act.  Sup- 
pose the  victim  of  the  wrongful  or  negligent  act  of  the 
defendant  left  a  wife,  parent  and  child,  who  were  each 
entitled  to  an  annuity,  in  different  amounts,  dependent 
upon  the  life  of  the  deceased.  Now,  the  recovery  would 
be  in  the  name  of  the  executor  or  administrator,  but  it 
would  fix  the  amount  going  to  each,  and  it  would  be  pro- 
portioned to  the  amount  of  the  respective  annuities. 
The  damages  suffered  by  the  estate  of  the  deceased 
would  have  nothing  to  do  with  the  amount  of  recovery. 
The  measure  of  the  damages  would  be  the  pecuniary 
"  injury  resulting  from  such  death  to  the  parties  respect- 
ively for  whom  and  for  whose  benefit  such  action  was 
brought." 

Not  so,  under  our  statute  (Rev.  §  4111,  supra),  for  it 
gives  the  action  "  in  favor  of  the  estate  of  the  deceased,  and 
the  sum  recovered  shall  be  disposed  of  in  the  same  man- 
ner as  though  the  action  was  brought  for  a  claim  founded 
on  contract ; "  except  in  certain  cases  it  is  exempt  from 
liability  for  debts  of  the  deceased.    Now,  it  is  tolerably 
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clear  that  under  our  statute  no  recovery  could  be  had  for  an 
annuity  to  the  wife  or  child  for  the  life  of  the  deceased, 
but  ouly  for  "  the  injury  "  to  "  the  estate  of^the  deceased." 

Having  in  view  the  precise  language  and  purpose  of 
the  English  act,  it  is  not  strange  that  in  the  case  of  Pyne 
v.  The  G.  N.  Railway  Co.,  116  E.  C.  L.  396,  when  the 
counsel  quoted  the  language  of  Pollock,  Ch.  B.,  in  Oil- 
land  v.  The  L.  <k  Y.  Railway  Co.  .(supra),  that  learned 
judge  interrupted  him  with  the  remark  that  "  I  am  not 
now  prepared  to  say,  that  what  is  there  imputed  to  me  is 
correct  law,  namely,  that  the  statute  enables  the  family 
to  recover  that  which  the  deceased  would  himself  have 
sned  for,  had  the  accident  not  terminated  fatally ;  prob- 
ably the  case  of  a  tenant  for  life  of  a  large  landed  prop- 
erty was  not  within  my  contemplation.  I  agree,  how- 
ever, in  the  doctrine,  that  the  damages  must  be  given  for 
pecuniary  loss  alone."  The  precise  question  before  the 
court  in  the  case  last  cited,  and  in  which  Pollock,  Ch.  B., 
made  the  foregoing  remark,  was  whether  the  widow  and 
children  of  the  deceased  had  such  a  pecuniary  interest  in 
his  life  as  would  entitle  the  executor  to  maintain  the  action. 

The  distinction  between  the  statutes  of  New  York, 
Pennsylvania,  and  others  found  in  our  note  will  be  readily 
seen  by  their  reading. 

It  is  proper  for  me  here  to  state,  that  what  is  said  in  the 
first  paragraph  of  the  opinion  of  this  court  in  Donaldson, 
Admr.,  v.  The  M.  &.  M.  Railroad  Co.,  18  Iowa,  280,  as  to 
the  right  to  maintain  any  action  under  our  statute  which 
could  be  maintained  nnder  the  English,  New  York,  or 
other  statutes,  has  reference  as  is  clearly  apparent  from 
the  language  itself,  to  the  character  of  the  act  producing 
the  death ;  that  is,  that  the  "  wrongful  act "  of  our  statute 
was  used  to  express  the  same  idea  as  the  "  wrongful  act, 
neglect  or  default "  of  the  other  statutes. 

The  fact  that  our  statute  gives  the  right  of  action  to 
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the  estate  of  the  deceased,  and  not  to  individuals  or  classes, 
as  do  the  English  and  Pennsylvania  statutes,  adds  much  to 
the  basis  of  my  view,  that  it  simply  intended  to  remove 
the  unjust  and  odious  common  law  theory,  that,  where  a 
wrongful  act  produced  death  the  civil  right  was  absorbed 
or  lost  in  the  public  wrong ;  in  other  words,  to  declare, 
that  the  magnitude  and  fatal  consequences  of  the  wrong- 
ful act  should  not  afford  immunity  to  any  extent  to  the 
wrong-doer. 

The  death  in  this  case  was  not  produced  till  ten  min- 
utes, more  or  less,  after  the  wrongful  act.  During  this 
time  the  right  of  action  existed  in  the  victim  of  the 
wrong.  Where  the  right  of  action  once  attaches  the 
statute  of  limitation  begins  to  run.  It  is  the  right  of 
action,  which  fixes  the  time  at  which  the  statute  begins, 
and  not  the  knowledge  of  the  party  as  to  such  right  of 
action,  nor  the  physical  ability  to  bring  the  action  at  that 
moment.  When  the  wrongful  act  is  done,  action,  in  the 
language  of  Mr.  Oreenleaf  (*t*pro),  may  be  "  instantly 
maintained,"  and  from  that  "  instant "  the  statute  begins 
to  run.  I  think  a  legal  and  complete  right  of  action 
accrued  to  the  deceased  in  her  life-time,  and  that  such 
right,  upon  her  death,  passed  to  her  personal  representa- 
tive, and  that  such  representative  had,  under  our  statute, 
two  years  from  the  wrongful  act  in  which  to  bring  his 
suit,  and  not  having  brought  it  withift  that  time,  it  is 
barred  and  he  cannot  recover.  It  will  be  seen  by  refer- 
ence to  the  statutes  quoted  in  the  note,  that  actions  there- 
under are  barred  after  two  yeare  from  the  death,  regard- 
lees  of  when  an  administrator  is  appointed. 

Wright,  J.,  without  committing  himself  to  any  of 
the  reasoning  of  the  foregoing,  and  without  denying  that, 
if  the  deceased  had  survived  the  wrongful  act  for  days 
instead  of  minutes,  the  statute  might  have  begun  to  run, 
holds,  that  the  death  in  this  case  comes  within  what  is 
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generally  rightfully  and  legally  understood  as  an  "  instan- 
taneous death,"  and  that  therefore  no  action  did  accrue 
to  the  deceased  in  her  life-time,  and  that  the  statute  of 
limitation  did  not  then  begin  to  run. 

Dillon,  Ch.  J.,  is  inclined  to  the  opinion,  that  our 
statute  creates  and  gives  a  right  of  action  for  the  injury 
resulting  from  the  death,  and  that,  regardless  of  the  time 
between  the  wrongful  act  and  the  death,  and  as  a  conse- 
quence, that  the  statute  did  not  begin  to  run  until  the 
administrator  was  appointed,  and  this  action  is  not  barred ; 
but  without  fully  committing  himself  to  this  view,  he 
holds,  that  in  this  case  the  interval  of  time  between  the 
injury  and  the  death  was  so  brief  as  that  the  statute  did 
not  begin  to  run  in  the  life-time  of  the  deceased,  nor  after 
her  death,  until  the  appointment  of  an  administrator. 
He  is  of  opinion,  therefore,  that  the  plea  of  the  statute 
of  limitation  is  not  available  to  the  defendants. 

We  are  agreed  in  holding,  that  the  provisions  of  our 
statute  quoted  infra  do  not  affect  the  common  law  rules 

4. statnt«  of  construing  statutes  of  limitation.    Those 

wmwraiaw    rules  are:  First,  that  the  statute  begins  to 

m*  run  from  the  time  the  cause  of  action  accrues ; 

second,  that  if  the  statute  once  begins  to  run,  no  subse- 
quent disability  will  suspend  it,  unless  the  statute  itself 
provide  therefor ;  and,  third,  that  before  a  cause  of  action 
accrues  or  the  statute  can  begin  to  run,  there  must  exist 
a  cause  of  action  and  a  person  authorized  to  prosecute  it, 
as,  for  instance,  where  a  cause  of  action  accrues  to  the 
estate  of  a  deceased  person,  the  statute  will  not  com- 
mence to  run  until  there  is  a  personal  representative  in 
whose  name  it  may  be  prosecuted.  Our  statute,  relied 
upon  to  take  this  case  out  of  the  operation  of  the  last 
rule,  is  as  follows:  "Sec.  2748  (1607).  If  the  person  en- 
titled to  a  cause  of  action  die  within  one  year  next  pre- 
vious to  the  expiration  of  the  limitation  above  provided 
Vol.  XXIV.— 70 
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for,  the  limitation  above  mentioned  shall  not  apply  nntil 
one  year  after  such  death."  We  agree  that  this  section 
does  not  affect  the  rules  of  construction  as  applied  to  this 
case. 

The  holding  of  the  District  Court  that  this  cause  of 
action  was  not  barred  by  the  statute  of  limitation  is, 
therefore,  affirmed. 

II.  The  second  point  made  by  appellant's  counsel  is, 
&  Nswraua:  that  the  person  in  charge  of  the  skiff  was  not 

conflicting  *  ° 

evidence.  the  servant  or  employee  of  the  defendant  so 
as  to  render  the  defendant  liable  for  his  acts  or  negligence. 
This  is  a  mixed  question  of  law  and  fact  The  evi- 
dence in  relation  to  it  was  to  a  considerable  extent  con- 
flicting, and  much  of  it  was  made  up  of  circumstances. 
As  a  question  of  fact,  it  was  not  only  legitimately  but 
peculiarly  within  the  province  of  the  jury  to  determine. 
The  court  having  given  the  law  properly  to  the  jury,  so 
far  as  it  bears  upon  this  point,  their  verdict  becomes 
binding  upon  us  and  conclusive  of  the  question.;  al- 
though, for  myself,  I  confess  that  I  see  no  sufficient  reason 
for  refusing  instructions  numbers  on$  and  two,  asked  by 
defendant  upon  this  subject,  and  would  have  been  better 
satisfied  if  they  had  been  given. 

III.  The  third  and  main  point  relied  upon  by  the 
appellant's  counsel  is,  that  the  conduct  of  the  deceased 
e-NMueims:  contributed  directly  to  the  accident  and  her 

negligence,  con  sequent  death.  This  is  the  fact  proposi- 
tion upon  which  the  appellant  relies.  If  it  is  true,  as 
claimed  by  them,  that  the  conduct  of  the  deceased  did 
contribute  directly  to  the  accident  and  her  consequent 
death,  then,  in  my  opinion,  the  plaintiff  cannot  recover. 
Whether  her  conduct  did  so  contribute  to  the  accident, 
was  a  question  of  feet  for  the  jury  to  find,  and  upon 
which  there  was  conflicting,  if  not  irreconcilable,  testi- 
mony.   It  becomes  necessary  to  examine  the  instructions 
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or  law,  as  given,  and  refused  to  be  given,  to  the  jury,  by 
the  court,  upon  this  question.  The  case  is  an  important 
one,  both  in  its  principles  and  magnitude  of  amount 
involved;  and,  since  every  part  of  the  instructions  has 
undergone  elaborate  criticism  and  defense  in  the  argu- 
ment of  the  case,  I  give  them  entire,  as  they  are  found  in 
the  transcript,  in  the  form  of  a  note,*  in  order  to  save 
space  in  the  reports. 


•  Ik  ghikf  by  ths  oouht:  "Gentlemen  of  the  Jury:  Without  giving  a 
statement  in  fuU  of  the  claim  made  by  plaintiff;  and  the  defense  thereto, 
I  will  endeavor  to  give  yon  the  roles  of  law  as  applicable  to  the  material 
questions  in  the  case  and  refer  yon  to  the  petition  and  answer,  which  yon 
win  have  with  yon  during  your  retirement,  and  which  yon  will  consider 
in  connection  with  these  Instructions. 

2.  The  defendant  is  sued  as  an  incorporation,  and  the  answer  admits 
that  it  is  a  corporation;  you  will  therefore  not  stop  to  consider  the 
question. 

a.  The  defendant  also  admits,  that  at  the  time  of  the  alleged  accident  it 
was  running  a  line  of  coaches  and  vehicles  for  the  transportation  of 
freight  and  passengers  over  the  route  from  Dee  Moines,  In  Folk  county, 
through  Boone  county  to  Fort  Dodge,  in  the  county  of  Webster,  for  a 
compensation. 

4.  Defendant  also  admits,  that  the  said  Terzah  Sherman  traveled  on  said 
defendant's  coaches  on  the  trip  in  question,  but  alleges,  that  she  traveled 
on  said  trip  free  and  without  any  cost  or  charge  whatever. 

5.  If  you  find  from  the  evidence  that  the  said  Terzah  Sherman  was  travel- 
ing on  said  trip  as  a  passenger,  and  there  is  no  evidence  that  she  was 
traveling  free,  the  right  of  her  estate  for  damages  in  this  case,  if  entitled 
to  any,  Is  the  same  as  though  it  were  affirmatively  shown,  that  she  paid, 
or  was  to  pay,  her  passage. 

6.  The  defendant  alleges  and  claims,  that  the  alleged  cause  of  action  did 
not  accrue  within  two  years  before  the  commencement  of  this  action,  but 
that  it  accrued,  if  at  all,  about  four  years  before  such  commencement,  and 
that  the  aUeged  claim  of  plaintiff  is  barred  by  the  statute  of  limitations. 
If  you  find  from  the  testimony,  that  the  said  Teraah  Sherman  perished 
immediately  at  the  time  of  the  accident,  and  that  no  letters  of  adminis- 
tration were  granted  and  Issued  upon  her  estate  until  within  two  years 
next  preceding  the  commencement  of  this  action,  then  this  action  Is  not 
barred  by  the  statute  of  limitations. 

7.  The  defendant  denies  that  it  was,  as  such  company,  or  otherwise,  at 
the  time  of  the  alleged  accident,  engaged  in  running  a  boat  or  boats  on  or 
over  the  route  In  question. 

8.  If  you  And  from  the  evidence,  that  the  defendant  was  running  a  line 
of  vehicles  for  carrying  passengers  throughout  the  whole  route  from  Des 
Moines  to  Fort  Dodge,  and  that  said  route  crossed  the  Boone  river  at  the 
place  where  the  accident  occurred,  the  defendant  was  bound  by  their  con- 
tract as  carriers  to  transport  their  passengers  over  said  river  as  over  other 
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The  refusal  to  give  the  same  were  severally  and  duly 
excepted  to  by  the  defendant 

It  has  been  decided  by  this  court,  "  that  a  plaintiff 
cannot  recover  for  an  injury  resulting  from  the  negli- 
gence of  the  defendant,  if,  notwithstanding  such  negli- 


perts  of  amid  root*,  and  if  the  eridenee  shows  yon,  that  at  times  when 
said  stream  conld  not  be  crossed  by  driving  their  coaches  and  vehicles 
throng h  the  same,  the  defendant  bad  their  passengers  taken  over  In  a 
boat  or  skiff  of  Jacques,  and  paid  him  lor  his  services  in  that  behalf,  or 
whether  they  paid  him  or  not,  then  the  person  who  rowed  or  managed  the 
boat  was  the  agent  and  servant  of  the  defendant  for  the  purpose  of  this 
action,  and  the  defendant  is  bound  for  his  want  of  skill  and  negligence,  if 
any,  the  same  as  if  in  the  regular  employ  of  defendant;  and  if  the  boat  or 
skiff  was  thus  used,  the  defendant  Is  liable  for  its  want  of  capacity  and 
unfitness,  if  any,  to  the  same  extent  as  though  defendant  owned  the  skiff 
or  boat/ 

t.  If  you  find  from  the  evidence,  that  the  young  man,  Jacques,  under- 
took to  transport  the  passengers  over  the  river  in  the  skiff  for  the  defend* 
ant,  as  explained  in  the  last  above  instruction,  the  defendant,  its  agents 
and  servants  were  bound  to  exert  the  highest  diligence,  the  utmost  care 
and  vigilance  to  secure  the  safety  of  deceased,  and  you  will  hold  the 
defendant  responsible  for  the  slightest  negligence. 

10.  If  the  defendant  conveyed  passengers  throughout  the  whole  line  as 
aforesaid,  it  was  bound  to  provide  a  safe  and  secure  method  of  transporta- 
tion throughout  the  whole  distance,  and  nothing  can  exempt  it  from  this 
responsibility  except  the  existence  of  some  concealed  defect,  which  no 
reasonable  degree  of  human  skill  and  foresight  could  guard  against;  and 
If  it  appears  to  you  from  the  evldenoe,  that  the  said  Tersah  Sherman's 
death  was  caused  by  the  smallness  or  overloading  of  the  skiff;  or  the 
unsklllfulness  of  the  young  man  that  rowed  the  boat,  then  a  strong  pre- 
sumption of  negligence  arises.  If  you  find  that  the  company  had  Its  pas- 
sengers transported  over  the  river,  as  aforesaid,  the  defendant  was  bound 
to  see  that  the  boat  and  all  Its  apparatus  and  appointments  were  safe  and 
sufficient,  the  rower  skillful  and  experleneed,  and  that  every  thing  apper- 
taining thereto,  was  in  as  perfect  order  as  the  utmost  vigilance,  care  and 
skill  could  make  it. 

11.  The  negllgenee  of  the  stage  drivers  or  the  person  directing  and  man- 
aging the  boat,  is  the  negligenoe  of  the  defendant  itself;  and  if  the  feet  be 
proved,  that  this  life  was  lost  on  the  line  of  the  defendant  while  being  car- 
ried as  a  passenger  by  the  defendant,  It  Is  sufficient  prima  facie  to  establish 
the  liability  of  the  defendant,  unless  explained  and  rebutted  by  the  attend* 
ant  circumstances;  but  this  prima  fade  liability,  If  any,  may  be  rebutted 
by  evidence,  that  the  defendant  was  not  negligent  and  careless  within  the 
rule  above  stated,  and  if  you  find  from  the  evidence,  that  the  defendant's 
servants  and  agents  did  use  Che  utmost  care  and  skill,  and  that  said  boat 
was  in  all  respects  safe  and  St  for  the  purposes  of  crossing  said  stream 
with  passengers  and  was  not  overloaded,  and  that  the  accident  did  not 
occur  through  any  negligenoe  Whatever  of  defendant's  agents  or  servants, 
then  the  defendant  is  not  liable,  and  your  verdict  wttl  be  accordingly. 
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gence  he  might  have  avoided  the  injury  by  the  exercise 
of  care  and  prudence  on  his  part,  or,  if  his  own  want  of 
such  care  and  prudence,  or  that  of  the  party  injured,  in 
any  way  contributed  directly  to  the  injury,"  Or,  in 
other  words,  "  where  there  has  been  mutual  negligence, 

11  It  is  insisted  by  the  defendant,  that  the  Intestate's  life  was  lost  by  her 
own  negligence;  and  If  yon  find  that  Jacques'  son  was  the  agent  of  the 
defendant,  as  explained  in  the  foregoing  instructions,  then,  although  the 
defendant  may  have  been  guilty  of  negligenoe,  the  plaintiff  cannot  recover 
In  this  action.  If  the  deceased  so  Jar  contributed  to  the  accident  by  the  want 
of  ordinary  care,  that  but  for  the  want  of  such  ordinary  care  on  her  part 
the  accident  would  not  have  happened.  The  rule  is,  that  she  must  have 
exercised  ordinary  care  while  crossing  the  river  in  the  skiff;  that  she 
should  conduct  herself  as  a  woman  of  ordinary  care  and  prudence  usually 
conducts  herself  in  like  circumstances.  The  law  did  not  require  that  she 
should  use  extreme  care  and  caution  and  vigilance  more  than  women  of 
average  prudenoe  exercise  in  such  cases.  If  you  And  there  was  sudden  and 
Impending  danger,  that  might  excuse  error  of  Judgment  or  failure  in  cool- 
ness and  self-possession.  If  you  find  from  the  evidence,  that  the  defend- 
ant's driver,  Clarkey,  directed  her  to  take  her  seat  on  the  trunk,  or  if  you 
find,  that  she  was  not  required  by  any  one  to  take  her  seat  elsewhere,  or 
if  no  order  or  direction  was  given  to  her  as  to  her  seat,  and  a  woman  of 
ordinary  prudenoe  would  have  seated  herself  as  she  did,  then,  if  the  acci- 
dent did  occur  or  was  contributed  to  by  her  being  seated  on  the  trunk, 
then  you  cannot  fairly  presume,  that  her  act  in  taking  her  seat  was  negli- 
genoe or  want  of  ordinary  care  on  her  part,  and  if,  being  thus  seated,  her 
movement  to  one  side  of  the  skiff  was  involuntary,  and  could  not  reason- 
ably have  been  prevented  by  her,  then  you  cannot  fairly  infer,  that  that 
act  was  a  want  of  ordinary  care  on  her  part. 

On  the  other  hand,  if  you  believe  from  the  testimony,  that  the  person  in 
charge  of  the  skiff  at  the  time  of  the  injury  complained  of.  at  the  point  of 
time  when  the  deceased  got  into  the  skiff,  requested  her  to  take  a  seat  low 
down  in  the  boat,  and  that  there  was  a  seat  there  for  her  to  take,  and  she 
refused  or  neglected  to  do  so,  but  seated  herself  on  top  of  a  high  trunk  with 
her  child  in  her  arms,  and  when  the  boat  in  its  passage  over  the  river 
struck  the  current,  she  moved  or  got  to  one  side  of  the  boat,  and  that  act 
caused  the  boat  to  dip  the  water,  and  finally  to  go  down,  so  that  she  floated 
out  into  the  stream  and  was  drowned ;  her  disobedience  of  the  direction 
of  Jacques  to  take  the  seat  that  he  directed  (if  he  did  direct  her),  and  her 
movements  from  one  side  of  the  boat  to  the  other,  then  these  fects,  if  you 
believe  they  have  been  proved,  should  be  considered  by  you  in  determin- 
ing the  question  of  negligenoe  by  the  deceased ;  and  If  you  are  satisfied 
that  such  conduct  and  action  on  the  part  of  the  deceased  caused  the  acci- 
dent, and  was  the  occasion  of  the  boat  dipping  and  filling  with  water,  and 
producing  the  injury,  the  plaintiff  cannot  recover. 

18.  You  are  the  sole  Judges  of  the  fects  and  the  weight  of  evidence,  and 
if  you  beliere,  from  all  the  facts  and  circumstances  disclosed  by  the  testi- 
mony, that  the  plaintiff  should  recover,  a  material  inquiry  will  be  what 
is  the  true  rule  for  the  measure  of  4 
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and  the  negligence  of  each  party  was  the  proximate 
cause  of  the  injury,  no  action  whatever  can  be  sustained." 
Haley  v.  TheC.dk  N.  W.  Railway  Co.,  21  Iowa,  15 ;  see, 
also,  The  State  of  Maryland,  for  use,  etc.,  v.  The  B.  &  O. 
Railroad  Co.%  and  the  note  thereto,  and  authorities  cited 

14.  If  you  find  for  the  plaintiff,  yon  will  find  such  damages  as  her  estate 
suffered  in  a  pecuniary  way  by  her  death;  yon  should  not  allow  any  thing 
on  account  of  the  pain,  mental  anguish  and  suffering  of  the  deceased  at 
the  time  of  her  death,  or  for  the  grief  and  distress  of  her  friends  on  ac- 
count of  her  death  or  for  the  loss  of  her  society :  but  in  making  your  esti- 
mate, it  is  proper  for  you  to  take  into  consideration  the  occupation  of  the 
deceased,  her  annual  earnings,  her  health,  age,  habits,  family  and  estate, 
and  taking  aU  these  facts  into  consideration,  give  such  damages  as  in  your 
Judgment  wlU  compensate  her  estate;  and  you  are  not  limited  to  the  loss 
t ustained  at  the  time  of  her  decease,  nor  to  such  losses  as  hare  accrued  up 
to  this  time,  but  you  should  also  include  prospective  losses,  provided  they 
are  such  as  you  believe  from  the  evidence  will  fairly  and  reasonably  result 
to  the  next  of  kin  from  her  death ;  and  it  Is  proper  for  you  in  this  con- 
nection to  take  into  consideration  the  probable  length  of  life  of  deceased 
if  she  had  not  been  drowned  by  the  accident,  and  you  are  not  to  make 
any  deduction  for  the  reason  that  her  husband  has  again  married.  In 
short,  you  are  to  take  all  the  facts  and  circumstances  disclosed  by  the 
testimony,  and  give  such  damages  as  will  cover  the  pecuniary  loss,  such 
as  in  your  sound  Judgment  satisfies  you  have  and  would  hereafter  naturally 
and  proximately  result  from  her  death. 

15.  The  plaintiff  insists  that  he  is  entitled  to  exemplary  damages.  If 
you  find  from  the  evidence  that  the  plaintiff  should  recover;  that  the 
drivers,  Clarkey  and  Pennypacker,  were  at  and  before  the  accident  ad- 
dieted  to  drunkenness,  and  you  farther  find  that  the  managing  agent  of 
the  defendant,  who  had  authority  to  discharge  the  drivers,  knew  of  the 
drunken  habits  of  said  drivers  before  the  accident,  and  you  further  find 
that  they  were  persent  at  said  accident  and  were  drunk  at  that  time,  and 
that  by  reason  of  their  drunkenness  the  deceased  was  drowned,  you  are 
then  Justified  in  giving  exemplary  damages;  but  if  you  do  not  find  all 
these  facts  to  be  true,  you  will  confine  yourself  to  the  pecuniary  loss 
aforesaid. 

16.  Exemplary  damages  are  damages  over  and  above  the  loss  sustained, 
and  are  Intended  for  the  double  purpose  of  punishing  the  defendant  and 
as  an  example  to  others  to  abstain  from  like  violations  of  law. 

17.  Tou  should  decide  this  case  precisely  the  same  as  though  the  contro- 
versy was  between  two  indivldals;  stage  companies  being  held  to  no  more 
strict  diligence  than  a  private  individual  engaged  in  the  carrying  of  pas- 
sengers for  hire ;  and  the  mere  fact  that  defendant  is  a  stage  company  will 
not  authorise  or  Justify  you  in  requiring  greater  or  other  proof  in  Its  de- 
fense than  if  the  suit  were  between  private  individuals. 

The  court  then  gave  to  the  Jury  the  following  instructions  at  the  request 
of  the  plaintiff,  to  wit : 

1.  The  defendant  having  admitted,  that  it  was  a  common  carrier  (for  a 
reward)  of  passengers  In  ltsooachesat  the  date  in  question,  and  the  defend- 
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by  Judge  Redfield  in  May  No.,  1866,  vol.  5,  U.  S.  Am. 
Law  Reg.  p.  397 ;  see  also  Donaldson  v.  The  M.  dk  M. 
Railroad  Co.,  18  Iowa,  280;  MoAunich  v.  The  M.  dk 
M.  Railroad  Cd.,  20  id.  338 ;  Redfield  on  Railways,  330 
et  seq.    In  the  case  last  cited,  it  is  stated  "  as  a  general 

ant  having  affirmatively  averred  that  the  deceased  paid  no  passage  money, 
if  It  shall  appear  to  yon  that  the  deceased  was  an  ordinary  passenger,  tak- 
ing passage  on  the  usual  terms  and  conditions,  then  that  makes  a  prima 
facte  case  for  plaintiff  and  throws  the  burden  Of  proof  upon  the  defendant 
to  show  that  no  fare  was  paid. 

2.  It  is  not  lawful  for  this  Jury  If  they  find  for  the  plaintiff  to  cast  lots  for 
the  amount  of  their  verdict,  and  agree  to  be  bound  by  the  result;  the  law 
does  not  favor  such  a  method  of  arriving  at  a  verdict. 

3.  Nor  Is  It  lawful  for  each  Juror  to  mark  the  sum  he  himself  favors,  and 
divide  the  sum  of  such  verdict  by  the  number  of  Jurors  and  agree  to  be 
bound  by  the  result. 

4.  By  this  It  is  simply  Intended  to  instruct  you  not  to  agree  beforehand 
to  be  bound  by  a  result  not  definitely  ascertained ;  If  you  see  fit  to  experi- 
ment and  afterward  decide.  It  is  not  Illegal  so  to  do. 

The  giving  of  the  foregoing  Instructions  were  each  properly  excepted  to 
by  the  defendant  at  the  time. 

The  court  then  gave  to  the  Jury  the  following  Instructions  at  the  request 
of  the  defendant,  to  wit : 

1.  The  gist,  basis  and  foundation  of  this  action  1s,  the  negligence  or  mal- 
feasanoe  of  the  defendants  or  their  servants,  and  unless  the  Jury  find  that 
the  negligence  or  breach  of  duty  complained  of  was  committed  by  the 
defendants  or  their  servants,  the  action  cannot  be  maintained. 

2.  That  the  number  and  circumstances  of  the  next  of  kin  of  the  plaintiff's 
Intestate,  or  of  the  distributions  of  her  estate  under  the  law,  cannot  be  con- 
sldered  or  made  an  element  In  the  verdict  of  the  Jury. 

The  defendant  asked  the  court  to  give  to  the  Jury  the  following  Instruc- 
tions, which  the  court  refused,  to  wit: 

1.  If  the  Jury  find  that  the  defendants  were  the  proprietors  of  a  line  of 
stage  coaches  over  the  route  from  Dee  Moines  to  Fort  Dodge,  and  that 
Intestate  took  passage  in  said  coaches  from  Dee  Moines  to  Fort  Dodge,  and 
that  on  her  arrival  at  Boone  river,  she  undertook  and  attempted  to  cross 
said  stream  In  a  skiff,  owned  and  run  as  a  ferry  by  one  Isaac  Jacques,  man- 
aged by  himself  or  those  he  placed  In  charge  thereof,  the  said  Jacques  hav- 
ing Independent  control  of  the  same,  and  the  said  defendant  having  no 
Interest  therein,  and  no  control  over  the  persons  using  and  running  tho 
same,  and  by  the  carelessness  of  the  persons  in  charge  of  the  skiff  the 
Injury  complained  of  happened  to  plaintiff's  intestate,  snch  person  hav- 
ing charge  of  the  said  skiff  was  not  the  servant  of  the  defendant,  and  they 
are  not  liable  for  his  acts  and  omissions. 

2.  That  If  the  Jury  find  from  the  evidence,  that  at  the  time  of  the  injury 
complained  of,  one  Isaac  Jacques  was  the  owner  of  the  skiff-ferry  across 
Boone  river,  and  used  it  for  ferrying  indiscriminately  stage  passengers  and 
other  passengers  and  persons  who  desired  to  cross  the  stream,  and  run  it 
himself;  or  employed  persons  to  run  It  for  him,  and  had  the  sole  and  lnde- 
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rale  of  law,  that  no  one  can  recover  for  an  injury  of 
which  his  own  negligence  was  in  whole  or  in  part  the 
proximate  cause." 

The  seventh  instruction,  asked  by  the  defendant  and 
refused  by  the  court,  contained  this  general  rule  of  law  in 

pendent  control  thereof,  and  that  the  defendant*  bad  no  interest  therein, 
and  no  charge  of,  or  control  over  the  same,  nor  orer  the  son  of  the  said 
Isaac  Jacques  who  was  running  the  same  at  the  time  of  the  injury  to 
plaintiff's  Intestate  complained  of,  then  the  person  whose  negligence 
occasioned  the  injury  was  not  the  servant  of  the  defendants,  and  they  are 
not  liable  for  his  negligence  or  breach  of  duty. 

8.  That  In  cases  of  tort,  the  statute  of  limitations  begins  to  run  from  the 
moment  of  the  act  or  omission  which  causes  the  injury,  and  not  from  the 
time  of  the  damage  resulting  therefrom;  and  if  the  intestate  of  plaintiff 
was  not  instantaneously  killed,  but  survived  the  upsetting  of  the  boat  tor 
a  period  of  a  few  minutes  only,  then  the  cause  of  action  was  complete  before 
her  death,  and  the  statutes  of  limitations  began  to  run  from  the  time  of 
the  act  or  negligence  by  which  the  skiff  was  overset,  and  in  the  life- time  of 
the  intestate;  and,  when  the  statute  once  begins  to  run,  it  is  not  suspended 
by  any  subsequent  disability,  but  continues  to  run  until  the  cause  of 
action  is  barred. 

4.  In  determining  the  question  as  to  the  liability  of  defendants  for  the 
Injury  occasioned  by  the  upsetting  of  the  skiff,  the  Jury  will  consider 
whether  the  ferry  and  skiff  were  under  the  direction  and  control  of  the 
defendants  or  of  Isaac  Jacques,  and  whether  said  Isaac  Jacques  or  the 
defendant  employed  the  said  Francis  Jacques;  and  if  the  jury  find  that 
the  said  Isaac  Jacques  was  the  owner  of  the  said  ferry,  and  run  the  same  as 
his  own,  and  had  control  thereof  Independent  of  the  defendants,  and 
placed  the  said  Francis  Jacques  in  charge  thereof,  without  any  control  of 
the  defendants  over  him,  and  the  injury  to  plaintiff's  intestate  happened 
through  the  carelessness  and  negligence  of  said  Francis  Jacques,  then  the 
defendants  are  not  liable  for  any  negligence  of  said  Francis  Jacques,  by 
which  the  boat  was  overset,  and  the  Intestate  thereby  injured  and  drowned. 

5.  Even  if  the  Jury  find,  that  the  Boone  river  might  have  been  forded  at 
the  time  of  the  injury  to  the  plaintiff's  intestate  complained  of,  and  de- 
fendants neglected  to  ford  It,  and  yet  the  injury  to  her  occurred  and  hap- 
pened by  and  through  the  negligence  of  Francis  Jaques,  who  undertook 
to  ferry  her  across  the  stream  in  a  skiff,  and  the  said  Francis  Jacques  was 
not  the  servant  of  the  defendants,  then  the  defendants  are  not  liable  In 
this  action. 

6.  That  this  action  Is  not  based  or  maintainable  upon  the  implied  con- 
tract which  the  law  raises  to  safely  carry  and  convey  plaintiff's  Intestate 
over  the  route  from  Des  Moines  to  Fort  Dodge,  on  her  becoming  a  passen- 
ger in  their  coaches,  but  Is  based  upon  and  can  be  maintained  only  for 
some  omission,  negligence  or  wrongful  act  of  the  defendants;  and  if  the 
Jury  find,  that  the  act  of  upsetting  the  boat,  which  produced  the  Injury 
complained  of,  was  not  occasioned  by  the  act  or  negligence  of  the  defend- 
ants or  their  servants,  but  by  the  servants  of  another,  then  the  defendants 
are  not  liable  or  responsible  for  the  act  which  produced  the  injury. 
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plain,  comprehensive  and  straightforward  language,  as 
follows:  "That  if  the  conduct  or  negligence  of  the 
plaintiff's  intestate  occasioned  or  contributed  directly  to 
the  upsetting  of  the  boat,  by  which  the  injury  com- 
plained of  resulted  to  her,  the  plaintiff  cannot  recover  in 

7.  That  if  the  conduct  or  negligenoe  of  the  plaintiff's  intestate  occasioned 
or  contributed  directly  to  the  upsetting  of  the  boat  by  which  the  injury 
complained  of  resulted  to  her,  the  plaintiff  cannot  recover  In  this  action. 

8.  That  it  on  arriving  at  Boone  river  on  the  day  of  the  accident  or  injury 
complained  of,  the  plaintiff's  intestate  undertook  and  attempted  to  cross 
the  river  whero  the  injury  occurred,  in  an  unsafe  and  improper  boat  or 

-  skiff,  not  owned  or  run  by  the  defendants,  and  overloaded  by  the  persons 
running  and  having  charge  and  control  of  the  same,  and  under  the  charge 
and  management  of  a  person  obviously  too  young  and  Inexperienced  to 
manage  the  boat,  these  facts  may  be  considered  by  the  Jury  in  determin- 
ing the  question  of  negligence  on  the  part  of  the  Intestate. 

9.  That  in  cases  of  carriers  of  passengers  by  stage  coach  over  routes  ob- 
structed by  streams  aud  high  water,  and  which  have  to  be  ferried,  the 
Implied  oontract  which  arises  between  them,  the  carrier  and  the  passen- 
ger, is  entered  into  and  exists  with  reference  to  the  high  water  and  the 
modes  provided  for  crossing  the  same. 

10.  If  the  Jury  find,  that  the  plaintiff's  intestate  took  passage  In  the 
stage  coaches  of  the  defendants,  to  be  carried  from  Des  Moines  to  Fort 
Dodge,  over  the  route  between  these  places  on  which  defendants  ran  their 
coaches  under  the  implied  contract  safely  and  securely  to  carry  and  convey, 
and  when  she  arrived  at  Boone  river  crossing,  on  the  said  route  over  which 
defendants'  coaches  ran,  the  said  river  was  so  high  that  the  passengers 
had  to  be  ferried  across,  and  on  arriving  at  the  stream,  the  driver  of  the 
defendants  spoke  to  and  employed  one  Jacques,  who  owned  and  run  a 
skiff  ferry  across  said  river  at  that  point,  and  had  the  entire  management 
and  independent  control  thereof;  and  of  the  persons  running  the  same,  to 
ferry  or  carry  the  passengers,  including  intestate,  over  the  river,  and  the 
intestate  got  into  the  skiff  to  be  ferried  across,  and  in  crossing,  by  reason 
of  the  negligence  of  the  said  Jacques'  servant  having  the  management  of 
the  skiff,  the  said  skiff  was  upset  and  the  injury  complained  of  in  this 
action  thereby  ensued  to  the  Intestate,  the  defendants  are  not  liable  lor 
the  negligenoe  of  the  person  in  charge  of  the  skiff  by  which  the  boat  was 
npset  and  the  injury  occasioned. 

11.  That  exemplary  damages  cannot  be  recovered  against  the  defendants 
in  this  action  or  actions  of  this  description  brought  by  the  administrator 
of  an  Intestate ;  that  the  damages  are  measured  by  the  pecuniary  worth 
and  value  of  the  life  or  probable  life  of  the  intestate  to  her  estate. 

12.  That  upon  the  facts  disclosed  in  this  action  and  the  law  applicable 
thereto,  the  plaintiff  in  this  action  cannot  recover  punitive  or  exemplary 
damages. 

18.  That  the  evidence  given  by  the  plaintiff's  witnesses  tending  to  show, 
that  there  were  sticks  and  poles  on  both  sides  of  the  Boone  river  near 
where  the  accident  and  injury  complained  of  by  plaintiff  occurred,  la 
immaterial,  and  the  Jury  are  instructed  to  disregard  the  a 
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this  action."  See  also  the  seventeenth  instruction 
refused,  as  to  mutual  negligence,  which  clearly  embodies 
the  true  and  settled  rule  on  that  subject.    There  was 

14.  That  all  the  evidence  given  by  the  plaintiff's  witnesses  showing  or 
tending  to  show  the  habits  of  the  drivers,  Clarkey  and  EUsha  Penny  packer, 
and  that  they  drank  whisky  and  were  intoxicated  on  other  days  than  the 
day  of  the  accident  or  Injury  to  plaintiff's  Intestate  complained  ot,  was 
and  is  Immaterial  and  incompetent,  and  the  Jury  are  Instructed  to  disre- 
gard the  same. 

15.  That  all  the  evidence  given  by  the  plaintiff's  witnesses  showing  or 
tending  to  show,  that  Boone  river  was  fordable  at  the  time  of  the  accident 
or  injury  to  plaintiff's  Intestate  complained  of,  is  immaterial  and  Incom- 
petent, under  the  pleadings,  and  the  Jury  are  instructed  to  disregard  the 
same. 

18.  That  if  the  Jury  find,  that  the  person  in  charge  of  the  skiff  at  the 
time  of  the  Injury  complained  of,  Francis  Jaques,  at  the  time  plaintiff's 
Intestate  got  into  the  skiff,  and  alter,  requested  her  to  take  a  seat  lower 
down  in  the  boat  and  she  refused  or  neglected  to  do  so,  but  seated  herself 
on  the  top  of  a  high  trunk  with  her  child  In  her  arms,  and  when  the  boat, 
in  its  passage  over  the  river  struck  the  current  she  moved  or  got  from  one 
side  of  the  boat  to  the  other  and  by  so  doing  caused  the  boat  to  dip  the 
water  and  finally  to  go  down  so  that  she  floated  out  into  the  water  and 
was  drowned,  her  disobedince  of  the  directions  of  Jacques  to  take  the  seat 
he  directed,  and  her  movements  from  one  side  of  the  boat  to  the  other, 
should  be  considered  by  the  Jury  in  determining  the  question  of  negli- 
gence by  the  Intestate;  and  if  the  Jury  are  satisfied,  that  such  conduct 
and  actions  on  the  part  of  the  intestate  caused  the  accident  and  was  the 
occasion  of  the  boat  dipping  and  filling  with  water  and  producing  the 
Injury,  then  plaintiff  cannot  recover. 

17.  If  the  Jury  believe,  from  the  evidence,  that  there  has  in  this  case  been 
mutual  negligence  on  the  part  of  plaintiff's  intestate  and  defendant,  and 
the  negligence  of  each  party  or  of  the  plaintiff  s  intestate  alone  has  been 
the  proximate  or  Immediate  cause  of  the  injury,  the  plaintiff  cannot 
recover. 

18.  That  in  this  case  the  burden  of  the  proof  is  on  the  plaintiff  and  he 
must  show  affirmatively,  by  a  preponderance  of  evidence,  that  the  Injury 
complained  of  happened  through  and  by  the  negligence  of  the  defendant* 
or  their  servants  and  without  fault  or  carelessness  on  the  part  of  the 
Intestate,  Tersah  Sherman,  or  he  cannot  recover. 

19.  That  the  Jury  cannot  consider  or  make  the  lact,  that  the  legal  tender 
currency  of  the  country  is  of  a  greater  or  less  value  in  gold  now  than  it 
was  on  the  24th  day  of  April,  1862,  an  element  in  their  verdict  either  to 
Increase  or  diminish  the  amount  of  such  verdict  if  they  find  for  plaintiff. 

SO.  If  the  Jury  believe,  from  the  evidence,  that  the  injury  to  the  plaintiff's 
intestate  occurred  on  the  24th  day  of  April,  1882,  and  that  the  cause  of 
action  accrued  and  became  perfect  on  that  day,  and  that  letters  of 
administration  on  the  Intestate's  estate  were  not  granted  nor  applied  for 
till  March,  1866,  and  that  no  sufficient  cause  has  been  shown  for  such  delay 
In  taking  out  letters  of  administration,  the  cause  of  action  was  barred  by 
the  statute  of  limitations  before  the  commencement  of  this  suit,  and  the 
plaintiff  cannot  recover. 
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evidence  before  the  jury,  as  shown  by  the  transcript 
before  as,  upon  which  to  base  the  instruction,  and  in  my 
opinion  it  was  a  plain  and  palpable  error  to  refuse  to  give 
it  to  the  jury.  It  should  have  been  given ;  and  it  will 
be  seen  by  reference  to  the  instructions,  all  of  which  are 
contained  in  our  note,  that  no  instruction  was  given 
embodying  the  same  principle. 

The  only  instruction  in  which  approximation  to  this 
general*  rule  is  made,  is  the  twelfth  instruction  in  chief, 
at  its  close;  the  closing  sentence  is  as  follows:  "And  if 
you  are  satisfied  that  such  conduct  and  action  on  the 
part  of  the  deceased  caused  the  accident  and  was  the 
occasion  of  the  boat  dipping  and  filling  with  water  and 
producing  the  injury,  then  the  plaintiff  cannot  recover.'/ 
Leaving  out  of  view  fdr  the  present  the  previous  portions 
of  that  twelfth  instruction,  which  tend  to  aggravate  rather 
than  palliate  the  error  embodied  in  its  closing  paragraph, 
let  us  see  how  nearly  this  approximates,  or  rather  fails  to 
approximate,  the  general  rule  as  stated.  It  is  sufficient 
to  defeat  a  recovery  under  the  rule,  that  the  conduct  of 
the  plaintiff  contributed  directly  to  the  injury.  But  un- 
der the  instruction  as  given,  in  order  to  defeat  a  recovery, 
the  jury  must  be  "satisfied  that  such  conduct  and  action 
on  the  part  of  the  deceased  caused  the  accident,  and  was 
the  occasion  of  the  "  injury.  The  difference  is  too  mani- 
fest to  require  illustration.  A  party  may  contribute 
directly  to  an  injury  without  causing  it;  or,  one  may 
contribute  to  a  result  without  being  the  occasion  of  it. 
The  difference  is  just  that  between  a  part  and  the  whole. 
The  whole  is  greater  than  any  part.  The  court,  in  effect, 
told  the  jury  that  if  the  plaintiff's  intestate  was  the 
whole  cause  of  the  injury,  then  plaintiff  could  not  re- 
cover. But  refused  to  tell  them  that  if  she  was  in  part 
the  cause,  the  plaintiff  could  not  recover.  The  latter  is 
the  true  and  general  rule,  and  should  have  been  given. 
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That  the  "greater  includes  the  less,"  may  be  as  true  in 
law  as  in  mathematics;  but  the  difficulty  in  its  application 
to  this  point  in  the  instructions  is,  that  by  showing  u  the 
less,"  the  defendant  would  be  entitled  to  the  verdict ; 
whereas  the  court  required  the  defendant  to  show  "  the 
greater."  Of  course,  if  it  should  appear  that  the  plaint- 
iff's intestate  caused  the  injury,  then  plaintiff  could  not 
recover.  The  twelfth  instruction  was  correct  so  far,  and 
in  its  last  paragraph  embodied  the  sixteenth  instruction 
as  asked  by  defendant  and  refused;  but  the  defendant 
also  had  the  right,  in  my  opinion,  to  have  the  general 
rule,  as  embodied  in  the  seventh  and  seventeenth  instruc- 
tions, also  given,  and  the  refusal  of  these  was  error  to 
defendants'  prejudice. 

One  other  part  of  the  twelfth  instruction  in  chief  re- 
quires notice.  It  is  the  first  part  of  it,  where  the  jury 
are  told  that  if  they  "find  that  Jacques'  son  was  the 
agent  of  the  defendant,  as  explained  in  the  foregoing 
instructions,  then,  although  the  defendant  may  have  been 
guilty  of  negligence,  the  plaintiff  cannot  recover  in  this 
action,  if  the  deceased  so  far  contributed  to  the  accident 
by  the  want  of  ordinary  care,  that  but  for  the  want  of 
such  ordinary  care  on  her  part,  the  accident  would  not 
have  happened."  The  substance  of  this  in  plain  Eng- 
lish is,  that  if  the  deceased  so  contributed  to  the  acci- 
dent, that  but  for  her  conduct  it  would  not  have  hap- 
pened; or,  in  other  words,  if  she  caused  the  accident, 
the  plaintiff  cannot  recover.  Of  course,  the  plaintiff 
could  not  recover  if  his  intestate  caused  the  accident. 
But  we  have  just  seen  that  the  general  rule  recognized 
and  applied  by  all  the  courts,  does  not  require,  in  order 
to  defeat  a  recovery,  that  the  deceased  should  have  so 
contributed  as  to  produce  or  cause  the  accident,  but  only 
that  she  should  have  contributed  directly,  not  wholly, 
but  partially — mutually  with  the  defendant— to  produce 


Digitized  by  VjOOQ IC 


JUNE  TERM,  1868.  565 

Sherman  v.  The  Western  Stage  Company. 

it.  In  substance,  then,  the  twelfth  instruction  begins 
and  ends  with  directions  to  the  jury  that  the  plaintiff 
can  recover,  unless  his  intestate  caused  the  accident  and 
injury — a  doctrine  without  foundation  either  in  principle 
or  precedent  The  instruction  is  nearly  three  pages  of 
manuscript,  and  consists  much  in  an  argument  tending 
to  show,  that  since  deceased  was  a  female,  she  might 
have  involuntarily  caused  the  accident  without  being 
liable  to  the  charge  of  want  of  ordinary  care. 

I  am  aware  that  language  not  materially  dissimilar  to 
a  portion  of  that  contained  in  the  first  paragraph  of  the 
twelfth  instruction,  is  found  in  the  opinion  of  the  court 
in  the  case  of  Scott  v.  Dublin  and  Wicldow  Railway  Co. 
(11  Ir.  Com.  Law,  377,  cited  and  quoted  in  the  case  of 
Donaldson  v.  The  M.  and  M.  R.  R.  Co.,  18  Iowa,  280). 
The  entire  rule  as  given  in  11  Irish  Common  Law,  which, 
when  taken  together,  is  very  different  from  the  part  of 
tlie  one  sentence,  embraced  in  the  instrnction  under  con- 
sideration, was  stated  in  18  Iowa  (supra)  to  have  the 
merit  of  much  fairness,  whatever  might  be  the  difficulty 
in  its  application.  The  rule,  however,  was  not  approved 
or  sanctioned  in  that  case  as  sound  law,  or  as  capable  of 
practical  application,  but  only  as  having  the  merit  of 
abstract  fairness.  The  rule  is  as  follows :  "  Nor  can  he 
(plaintiff)  recover,  notwithstanding  there  is  negligence 
on  the  part  of  the  defendant,  if  he  has  so  far  contributed 
to  the  accident  by  the  want  of  ordinary  care,  that  but 
for  that  the  accident  would  not  have  happened;  but 
though  the  plaintiff  has  so  contributed  to  the  accident, 
he  is  not  disentitled  to  recover,  if  the  defendant  might, 
by  ordinary  care,  have  avoided  the  consequences  of  the 
plaintiff's  neglect;  and  when,  but  for  plaintiff's  negli- 
gence at  the  time,  he  might  have  escaped  the  conse- 
quences of  the  defendant's  negligence,  he  cannot  recover." 
This  last  part  of  the  rule,  which  might  have  afforded 
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in  this  case  an  antidote  to  the  bane  of  the  first  part,  is 
entirely  omitted  from  the  instruction  under  considera- 
tion. 

Apply  the  entire  rule  to  this  case  and  we  hare  this : 
Plaintiff  cannot  recover  notwithstanding  the  defendant 
had  an  insufficient  boat  and  careless  oarsman,  if  the 
deceased  by  her  movements  caused  the  boat  to  tip  over ; 
but,  though  deceased  did  cause  the  boat  to  tip  over, 
plaintiff  may  yet  recover,  if  the  defendant  by  ordinary 
care  might  have  prevented  it  or  have  rescued  deceased 
from  the  water  and  saved  her  life ;  and  if  the  deceased, 
by  sitting  still,  might  have  passed  over  safely,  even  in  the 
insufficient  boat  with  the  careless  oarsman,  then  plaintiff 
cannot  recover.  From  this  it  will  be  seen  that  the  rule, 
although  entire  and  one,  nevertheless  has  three  branches. 
The  District  Court  embodied  the  first  branch  in  the 
twelfth  instruction  and  omitted  the  balance.  Even  if  the 
rule  itself  had  the  approval  of  this  court,  it  would  afford 
no  ground  for  sanctioning  the  first  part  given  by  itself,  ae 
in  the  instruction  under  consideration. 

But  the  American  and  English  rule  as  before  and 
herein  stated,  in  its  practical  application  effectuates  sub- 
stantial justice,  and  with  it  we  are  content.  The  diffi- 
culty and  uncertainty  in  the  application  of  the  rule  as 
given  in  the  Irish  common  law  report,  citjed  above,  would 
probably  outweigli  any  supposed  advantage  to  result  from 
its  abstract  or  apparent  fairness. 

If  the  court  had  given  to  the  jury  the  seventh  and 
seventeenth  instructions  as  asked  by  defendant,  it  would 
have  covered  the  whole  ground  and  left  the  questions  of 
fact  with  the  jury,  with  whom,  in  my  view,  they  should 
all  have  been  left  in  this  case,  as  in  every  other.  The 
instructions  as  given,  do  not  go  to  the  extent  of  the  rule 
as  heretofore  settled  by  this  court  and  recognized  by  all 
courts  as  a  general  rule. 
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*  Dillon,  Ch.  J.,  and  Wright,  J.,  do  not  concur  in  the 
foregoing  views  as  to  the  instructions  upon  the  subject  of 

7.  —  para-      negligence.     In  their  view,  and  thereby  by  a 

mount negll-  &.   &.  _    ,  .      .      ,    ,,         m,  , 

gence.  majority  of  the  court,  it  is  held :    That  the 

general  rule  upon  the  subject  of  negligence  as  heretofore 
laid  down  by  this  court,  and  hereinbefore  stated,  is  the 
true  rule  of  law  applicable  to  cases  involving  the  ques- 
tion. But  that  in  this  case,  the  defendant  by  placing  the 
plaintiff's  intestate  in  the  skiff,  under  the  circumstances 
disclosed  by  the  testimony,  cannot  avail  itself  of  the  im- 
puted want  of  care,  negligence  or  conduct  on  her  part 
while  in  the  skiff,  to  defeat  a  recovery  for  the  injury 
resulting  from  the  defendant's  primary  and  paramount 
negligence  in  causing  her  to  be  put  therein. 

In  the  opinion  of  the  majority,  the  instructions  as  given 
by  the  court,  when  taken  as  a  whole  and  together,  gave 
to  the  jury  the  correct  rules  of  law  as  applicable  to  the 
facts  of  the  case ;  and  in  this  holding,  the  fact  that  the 
last  part  of  the  twelfth  instruction  as  given  by  the  court, 
is  precisely  the  same  as  the  sixteenth  instruction  as  asked 
by  defendant,  has  no  little  weight  and  bearing.  And 
without  laying  down  any  general  rule,  the  instructions  as 
given  in  this  case  are  affirmed  on  the  ground  of  their 
applicability  to  the  particular  facts  as  developed  by  the 
testimony. 

Upon  the  subject  of  the  measure  of  damages,  the  Dis- 
trict Court  was,  in  the  opinion  of  this  court,  led  into  an 

8.  damaom:    error  of  phraseology  at  least,  in  the  fourteenth 

death  from  in-   ,  .         .         ,  .    -  ,  .  ,  ,,         ,,  Al 

jury:  action,  instruction  in  chief,  near  the  middle  of  the 
instruction  ;  the  court  tells  the  jury  that  they  "  are  not 
limited  to  the  loss  sustained  at  the  time  of  her  decease, 
nor  to  such  losses  as  have  occurred  up  to  this  time,  but 

•Buck,  JM  did  not  hear  the  argument*  In  the  case,  not  being  a  member  of  the 
court  at  the  time  the  canse  was  submitted,  and  hence  took  no  part  in  its  deter- 
mination. 
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yon  should  also  include  prospective  lessee,  provided  they 
are  such  as  yon  believe  from  the  evidence  will  fairly  and 
reasonably  resvit  to  the  next  of  kin  from  ber  death.9'  See 
also  the  second  instruction  asked  by  defendant  and  given. 
Under  our  statute  the  right  of  action  is  in  favor  of,  and 
the  damages  recovered  accrue  to  the  estate  of  the  deceased, 
and  the  rights  of  the  next  cfkvny  or  the  damages  resulting 
to  them  are  not  to  be  considered  or  compensated  for  in 
this  action.  Under  the  English  law,  as  well  as  under  the 
amended  Pennsylvania  and  New  York  statutes,  the 
damages  recovered  accrue  to  certain  next  of  kin  to  the 
deceased;  and  undef  those  laws,  the  instruction  would 
doubtless  have  been  strictly  correct.  But  under  our  stat- 
ute it  is  not  proper  to  direct  the  jury  or  permit  them,  in 
estimating  damages,  to  take  into  consideration  either  past 
or  prospective  losses  fairly  or  reasonably  resulting  to  the 
next  of  kin,  from  the  death  of  the  deceased.  It  is  simply 
the  pecuniary  loss  to  the  estate.  But  by  reference  to  the 
whole  instruction  it  will  be  seen,  that  it  has  reference  in 
its  general  scope  and  phraseology  to  the  damage  resulting 
to  the  estate,  and  that  is  its  leading  and  controlling 
thought,  notwithstanding  the  use  of  the  words  italicised 
above. 

The  District  Court  also  instructed  the  jury,  that  if  the 
defendant's  drivers  were  drunken  men,  and  that  fact  was 

9 exempla.  known  to  defendant,  and  their  drunkenness 

iy  damages.  ^Qged  the  injury,  then  they  would  be  justified 
in  giving  exemplary  damages.  (See  instructions  in  chief 
No.  15  and  16,  and  No.  11  and  12,  asked  by  defendant 
and  refused.)  In  our  view,  it  is  not  necessary  for  us  to 
decide  whether  exemplary  damages  are,  or  not,  within  the 
scope  and  purpose  of  our  statute  giving  this  action ;  or 
whether  it  was  intended  to  afford  pecuniary  compensation 
only,  for  the  injury  resulting  to  the  estate  from  the  death. 
We  have  not  been  directed  by  counsel  to  any  case,  nor 
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have  we  seen  one  in  which  exemplary  damages  have  been 
awarded,  in  an  action  bronght  for  the  death,  and  none 
of  the  cases,  so  far  as  we  have  examined,  directly  and  , 
expressly  hold,  that  such  damages  cannot  be  recovered. 
This  opinion  is  already  too  much  extended  to  allow  us  to 
do  more  than  simply  cite  a  few  of  the  cases  bearing  upon 
the  subject.  Canning  v.  Wittiamstown,  1  Cnsh.  451; 
Morse  v.  Avburn  <fe  Syracuse  Railway  Co.,  10  Barb.  621 ; 
Penn.  Railway  v.  McCloskey,  23  Penn.  St.  526 ;  Oakland 
Railway  Co.  v.  Fielding,  48  id.  320 ;  North  Penn.  R.  R. 
Co.  v.  Robinson,  44  id.  175 ;  The  State  of  Maryland  for 
use,  etc.  v.TheB.db  O.  R.  JR.  Co.,  5  Am.  Law  Reg.  (N. 
S.)  397  (May,  1866) ;  Dation  v.  South  Eastern  Railway 
Co.,  4  C.  B.  (N.  S.)  296 ;  Franklin  v.  South  Eastern  Rail- 
way Co.,  3H.&K  211 ;  Blake  v.  Midland  Railway  Co., 
18,  2  B.  93  (S.  C,  83  E.  C.  L.  &  E.  93).  See  also  Judge 
Redfield'b  note  to  the  case  of  The  State  of  Maryland  v. 
The  B.i&  0.  JR.  JR.  Co.,  5  Am.  Law  Reg.  (N.  S.)  397; 
and  see  (semi  contra)  The  Penn.  JR.  R.  v.  Lyebe,  33  Penn. 
St.  330. 

We  do  not  deem  it  necessary  to  discuss  the  question  of 
damages  further;  nor  to  decide  whether  exemplary  dam- 
jo. — exce*  ages  may,  or  may  not,  be  given  in  such  an 
remittitur.  '  action  as  this,  for  we  have  determined,  in  view 
of  what  has  already  been  said,  and  of  all  the  circumstan- 
ces of  this  case,  and  pursuant  to  an  offer  by  plaintiff's 
counsel  to  remit  any  portion  of  the  judgment  deemed 
excessive,  to  require  plaintiff  to  remit  all  of  the  judgment 
except  five  thousand  dollare,  and  to  accept  a  judgment 
now  for  five  thousand  dollars,  or  in  default  thereof,  the 
judgment  of  the  District  Court  will  be  reversed  and 
cause  remanded  for  trial  de  novo.  In  either  event  the 
plaintiff  will  pay  the  costs  of  this  appeal. 

Affirmed  as  modified. 
Vol.  XXTV.— 72 
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L%  SS  The  State  v.  Vincent. 

24~570' 

'130  149J  1.  Eridenoe:  criminal  law:  res  gbstje.    In  a  prosecution  for  mur- 

der committed  while  the  deceased  and  the  prisoner  were  journeying 
together,  evidence  of  the  statement!  of  the  deceased,  while  engaged 
in  the  journey,  as  to  where  the/  came  from  and  where  the/  were 
going,  though  not  made  in  the  presence  of  the  prisoner,  is  admissi- 
ble as  part  of  the  res  gesto. 

2. CONTRADICTORY  STATEMENTS  :  SUPPORTING  TESTIMONY.  Where 

the  credibility  of  a  witness  is  sought  to  be  impeached  by  proof  of 
his  having  made  or  testified  to,  elsewhere,  statements  different  from 
and  conflicting  with  his  testimony,  evidence  that  he  made  state- 
ments long  before  the  trial  corresponding  with  his  testimony  is  not 
admissible  for  the  purpose  of  supporting  him. 

& exceptions  to  the  rule    But  if  a  witness  is  charged  with  a 

design  to  misrepresent  on  account  of  his  changed  relation  to  the 
parties  or  cause,  evidence  that  he  made  like  statements  before  such 
change  of  relations,  is  admissible ;  so,  if  it  is  attempted  to  be  shown, 
that  his  evidence  is  a  recent  fabrication,  or  where  long  silence  con- 
cerning  an  Injury  is  construed  against  the  injured  party,  it  may  be 
shown,  that  he  made  similar  statements  soon  after  the  transaction  in 
question. 

4. criminal  law  :  declarations  of  deceased.  In  a  prosecu- 
tion for  murder  in  which  one  theory  of  the  defense  was,  that  the 
body  found  was  not  that  of  the  person  with  the  murder  of  whom 
the  prisoner  stood  charged,  evidence  that  such  person  before  he  left 
home  informed  the  witness  that  he  intended  soon  to  leave  and  never 
make  himself  known  to,  or  be  heard  from  by,  his  family,  was  held 
inadmissible. 

5.  MEDICAL  TE8TTMONT :  CONCLUSIONS  NOT  ADMISSIBLE.     In  such 

a  prosecution  it  appeared,  that  the  head  of  the  murdered  man  was 
found  severed  from  the  body,  and  taken  by  a  physician  and  preserved 
in  alcohol.  On  the  trial,  it  was  exhibited  to  the  court  and  jury  and 
identified  by  a  number  of  witnesses  for  the  State  as  the  head  of  the 
person  with  the  murder  of  whom  the  prisoner  was  charged.  There- 
upon the  prisoner  proposed  to  prove  by  two  witnesses,  who  were 
physicians  and  surgeons,  that  on  account  of  the  natural  and  inevita- 
ble changes  which  the  human  body  must  necessarily  pass  through 
after  death,  snd  with  which  they  were  familiar  from  their  profes- 
sional knowledge,  it  was  not  possible  for  any  one  to  identify  the 
head.    Held,  that  the  evidence  was  not  admissible,  for  the  reason, 
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that  it  proposed  to  give  merely  the  conclusion  of  the  witnesses 
instead  of  the  facta  leading  to  a  conclusion  which  it  was  the  proper 
province  of  the  jury  to  determine  from  such  facts.  It  would  be 
competent  in  such  case  for  the  witnesses  to  state  the  character  and 
nature  of  the  changes  produced  by  death,  and  to  explain  or  illus- 
trate to  what  extent  this  change  had  operated  upon  the  head  in 
question. 

6.  burden  of  PROOF:  alibi.    When  the  death  of  a  person 

alleged  to  have  been  murdered  is  prima  fade  established  by  the 
identification  of  a  dead  body,  as  his,  the  burden  of  proof  is  upon 
the  prisoner  to  show,  that  such  person  is  still  alive.  To  establish  a 
defense  of  this  character,  the  same  weight  of  evidence  is  necessary 
as  that  to  sustain  an  alibi  of  the  prisoner. 

Appeal  from  Powesheik  District  Court. 
Saturday,  Mat  16,  1868. 

Kirk  G.  Vincent  was  indicted  at  the  December  Term, 

1866,  of  the  District  Court  of  Powesheik  county,  for  the 
murder  of  Claiborn  Showers,  and  at  the  April  Term, 

1867,  of  said  court,  was  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  eight  years.  The  prisoner  appeals  to  this  court. 
All  facts  necessary  to  a  proper  understanding  of  the 
points  decided  will  be  found  in  the  opinion. 

Martin  <&  Murphy  for  the  appellant. 

Henry  O'Connor,  Attorney-General,  for  the  State. 

Beck,  J. — The  alleged  crime  for  which  the  prisoner 
stands  convicted,  was  committed  in  May,  1863,  and  he 
was  not  arrested  for  more  than  three  years  afterward. 
The  evidence  against  him  is  almost  exclusively  of  a  cir- 
cumstantial character.  We  can  scarcely  refer  to  a  case 
that  has  fallen  within  our  knowledge,  which  presents 
such  numerous,  varied,  complicated,  and  at  the  same 
time,  concordant  circumstances,  upon  which  it  became 
necessary  to  determine  the  guilt  or  innocence  of  an  ac- 
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cused,  as  the  record  before  up  discloses.  The  identity  of 
the  prisoner  and  the  deceased ;  their  presence  together  in 
the  neighborhood  where  the  body  of  the  murdered  man 
was  found,  at  the  time  the  crime  was  committed;  dates 
of  facts  and  circumstances,  necessarily  developed,  indi- 
cating the  guilt  or  innocence  of  the  prisoner,  all  were 
mainly  and  most  of  them  wholly  established  by  circum- 
stantial evidence.  The  defense  is  based  on  an  alleged 
alibi  of  the  prisoner,  and  also  that  the  body  of  the  mur- 
dered man  was  not  in  fact  that  of  Claiborn  Showers, 
who,  it  is  claimed  by  the  prisoner,  was  in  life  long  after 
the  date  of  the  crime. 

In  support  of  the  theories  of  the  prosecution  and  de- 
fense, a  great  number  of  witnesses  were  examined,  many 
of  whom  resided  at  distant  places  and  in  other  States. 

Facts  and  circumstances  were  proven  that  transpired 
hundreds  of  miles  away ;  positive  testimony  was  sought 
to  be  overthrown  by  proof  of  inconsistent  circumstances, 
which  were  also  attempted  to  be  sustained  or  overthrown 
by  other  corroborating  or  conflicting  facts.  Taken  to- 
gether, the  evidence,  as  it  appears  in  the  record,  is  intri- 
cate in  the  extreme,  and  very  voluminous,  covering  four 
hundred  pages.  The  trial  below,  as  well  on  the  part  of 
the  State  as  for  the  defense,  was  conducted  with  marked 
ability.  The  number  of  errors  assigned  upon  die  record, 
and  urged  upon  our  attention,  do  not  equal  the  number 
usual  in  cases  of  like  character,  a  fact  readily  accounted 
for  by  the  abundant  evidence  we  have  in  the  record  of 
the  careful  and  impartial  manner  in  which  the  learned 
judge  presiding  at  the  trial,  discharged  his  duty  in  the 
conduct  of  the  case. 

I.  During  the  progress  of  the  trial,  the  State  intro- 
duced evidence  tending  to  establish  the  fact,  that  the 
1.  BrxDiKci:    prisoner  and  deceased,  about  the  27th  day  of 

criminal  law: 

April,  1863,  were  together  in  Monticello,  in 
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Jones  county,  having  in  their  possession  a  team,  answer- 
ing in  description  to  one  taken  by  deceased  from  his 
home,  in  Henry  connty,  Illinois,  which  they  traded  at 
that  time  for  another  team,  a  span  of  dun  colored  horses, 
with  which  they  left  on  their  journey,  going  in  the  direc- 
tion of  Powesheik  county,  where  the  alleged  crime  was 
committed. 

Evidence  was  also  introduced  by  the  State  tending  to 
prove,  that  the  prisoner  and  deceased  were,  a  few  days 
before  the  discovery  of  the  body  of  deceased,  who  evi- 
dently met  death  by  violence,  within  half  a  mile  of  the 
place  where  the  body  was  found,  having  in  their  posses- 
sion a  team  of  dun  colored  horses.  They  spent  the  night 
together  and  had  conversations  with  a  witness  for  tho 
State,  John  Mariatt,  in  the  presence  of  each  other,  in 
which  they  referred  to  the  fact  of  their  having  been  that 
day  in  Marengo,  and  related  that  the  deceased  had  driven 
the  team  away  and  left  the  prisoner,  giving  him  much 
trouble  in  overtaking  his  comrade.  Another  witness  had 
testified  that  the  prisoner,  who  was  well  known  to  him, 
was  in  Marengo  about  the  day  the  said  conversations 
were  had,  in  company  with  another  man,  who  was  driving 
a  dun  colored  team ;  that  he  conversed  with  the  prisoner, 
who  hurried  away  because  his  companion  with  the  team 
was  leaving  the  town,  going  westward,  toward  the  place 
where  they  spent  the  night,  and  where  the  said  conversa- 
tions were  had.  The  deceased  informed  the  witness  John 
Mariatt,  at  that  time,  but  not  in  the  presence  of  the  pris- 
oner, that  he  had  traded  for  the  team  at  Monticello ;  that  he 
and  his  companion  were  from  Wisconsin,  and  were  going 
to  the  gold  mines.  After  the  introduction  of  the  evi- 
dence, against  the  objection  of  the  prisoner's  counsel,  the 
court,  upon  their  motion,  struck  out  all  that  part  thereof 
in  regard  to  trading  hones  at  Monticello,  and  informed 
the  jury  that  it  waa  excluded  from  their  consideration,  — 
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holding,  however,  that  what  the  deceased  u  said  about 
where  they  had  come  from,  and  where  they  were  going, 
being  engaged  in  the  journey,  might  be  received  as  part 
of  the  res  gestm,  but  that  other  conversation,  not  in  the 
presence  of  the  accused,  was  excluded,  and  that  made  in  his 
presence,  he  taking  part  in  the  conversation,  admitted." 
The  admission  of  the  evidence  of  the  witness  John  Mari- 
att,  relating  to  the  declarations  of  the  deceased,  under  this 
ruling,  is  assigned  for  error,  and  is  the  first  point  pressed 
upon  our  attention.  We  do  not  think  the  evidence  is 
obnoxious  to  the  objection,  that  it  is  a  narrative  of  a  past 
occurrence,  as  urged  by  the  prisoner's  counsel,  but  that 
the  rule  as  laid  down  by  the  District  Court,  is  correct 
and  sustained  by  the  authorities.  1  Qreenl.  Ev.  §  108. 

II.  Two  witnesses  on  behalf  of  the  prisoner  testified, 
that  deceased,  Claiborn  Showers,  was  at  their  house  in 
s. — contra-    Davenport,  in  1865;  and  a  third  one  stated, 
m«nu:  §up-    that  he  had  seen  him  in  1864,  upon  the  battle 
mony.  field  of  Allatoona,  Georgia.    The  credibility 

of  these  witnesses  was  assailed  upon  cross-examination, 
that  of  one,  also,  by  an  effort  to  show,  that  he  had  made 
a  different  statement  on  oath,  and  of  another,  likewise,  by 
evidence  showing,  that  she  had  made  statements  conflict- 
ing with  her  testimony.  To  support  the  evidence  of  these 
witnesses  the  prisoner  offered  to  prove,  that  they  had 
made  statements  agreeing  with  their  testimony  upon  the 
trial  long  before  the  arrest  of  the  prisoner,  and  before  he 
was  suspected  of  the  crime,  and  before  the  witnesses  had 
heard  that  it  was  believed  Showers  had  been  murdered ; 
the  court  refused  to  admit  such  testimony,  and  this  ruling 
is  assigned  as  error. 

When  the  credibility  of  a  witness  is  impeached  by 
direct  testimony  of  his  want  of  reputation  for  truth,  or 
of  his  general  moral  character  (which  may  be  done  under 
our  statute),  or  by  proof  of  his  having  made  or  testified  to 
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different  and  conflicting  statements,  he  cannot  be  sup- 
ported by  evidence,  that  statements  of  the  facts  made  by 
him  before  the  trial  correspond  with  his  evidence. 

The  following  are  exceptions  to  the  rale :  if  the  witness 
is  charged  with  a  design  to  misrepresent,  on  acconnt  of 
a. — excep-  his  changed  relation  to  the  parties  or  the 
mi®.  cause,  evidence  of  like  statements  before  such 

change  of  relation  may  be  admitted ;  so,  if  it  is  attempted 
to  be  shown,  that  the  evidence  is  a  recent  fabrication,  or 
when  long  silence  concerning  an  injury  is  construed 
against  the  injured  party,  as  in  cases  of  an  indictment  for 
rape,  in  such  cases  it  is  proper  to  show,  that  the  witness 
made  similar  statements  soon  after  the  transaction  in 
question. 

This  rule  is  well  settled  in  England,  and,  though  there 
are  cases  holding  a  conflicting  doctrine,  yet  it  appears  to 
be  supported  by  the  greater  weight  of  authority  in  the 
American  decisions.  1  Starkie's  Ev.  187 ;  1  Greenleaf 's 
Ev.  §  469 ;  2  Phillips'  Ev.  (Cowen  &  Hill's  and  Edwards' 
notes),  978;  Gibba  v.  Linsley,  13  Verm.  208;  Reed 
v.  Spaulding,  42  (N.  fl.)  114;  Smith  v.  Stickney,  17 
Barb.  489. 

The  State  v.  Roralaeher  (19  Iowa,  154),  cited  by  the 
prisoner's  counsel,  in  support  of  the  doctrine  for  which 
they  contend,  recognizes  no  principle  bearing  upon  it, 
and  The  State  v.  Cruise  (id.  312)  is  not  by  any  means  in 
point.  In  the  last  mentioned  case  evidence  of  a  statement 
of  the  witness,  made  before  the  crime  was  committed,  of 
a  circumstance  happening  before  the  offense,  is  held  com- 
petent, on  the  ground,  that  as  it  was  utterly  impossible 
for  the  witness  to  foresee  the  event  which  he  narrated, 
and  thus  manufacture  evidence  in  support  of  his  credi- 
bility ;  and  because  the  time  of  the  happening  of  that 
event  was  in  dispute,  the  fact  that  the  witness  did  narrate 
the  circumstance,  should  have  been  admitted  in  evidence 
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to  corroborate  him.  Thus  evidence  of  the  witness'  state- 
ment was  held  admissible,  not  to  sustain  his  credibility, 
but  as  an  independent  circumstance  tending  to  corrobor- 
ate his  statement  as  to  the  time  a  certain  event  happened. 

IIL  The  prisoner  offered  to  prove  by  a  witness  pro- 
duced in  court,  that  the  deceased,  before  he  left  home, 

4 criminal  informed  the  witness  that  he  intended  soon  to 

tioniofdt'*  leave,  and  when  he  left  he  would  never  make 
c@*i#d*  himself  known,  or  be  heard  from  by  his  family. 

The  introduction  of  this  evidence  was  not  permitted  by 
the  court,  which  is  assigned  for  error.  We  know  of  no 
rule  under  which  it  is  admissible,  and  no  authorities  are 
cited  or  reasons  given  to  sustain  its  competency. 

IV.  At  the  time  the  remains  of  the  murdered  man 
were  found,  the  head  had  been  severed  from  the  body, 
6.  — medical  and  was  by  a  physician  preserved  in  alcohol, 
conciufion't     It  was  exhibited  to  the  court  and  jury  at  the 

not  admlatl- 

we.  trial.    Many  witnesses  for  the  State  identified 

the  head  as  that  of  Claiborn  Showers.  The  greater  por- 
tion of  them  recognized  it  by  the  features  alone ;  others, 
in  addition,  discovered  peculiar  marks  upon  the  teeth, 
which  seemed  to  increase  their  confidence  in  its  identity. 
The  prisoner  proposed  to  prove,  by  two  witnesses,  who 
were  physicians  and  surgeons,  and  whose  knowledge  and 
attainments  in  their  profession  made  them  familiar  with 
the  natural  changes  through  which  a  human  body  must 
necessarily  pass  after  death,  that,  on  account  of  such 
natural  and  inevitable  changes,  it  was  not  possible  for 
any  one  to  identify  the  head.  The  court  refused  to  per- 
mit the  evidence  to  go  to  the  jury. 

The  rule,  which  admits  in  evidence  the  opinions  of 
persons  of  learning  and  skill  on  questions  of  science  and 
art,  has  never  been  extended  so  far  as  to  admit  testimony 
of  this  character. 

It  would  have  been  competent  for  the  witnesses  to 
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have  stated  the  character  and  nature  of  the  change  in 
the  human  body,  produced  by  death  within  certain 
periods  of  time,  and  to  have  explained  or  illustrated  to 
what  extent  these  changes  had  operated  upon  the  head  of 
the  deceased ;  and  to  have  stated  their  usual  and  necessary 
effect  according  to  the  laws  of  nature.  The  progress  of 
decay,  the  distortion  and  discoloration  of  the  features, 
and  the  consequent  change  or  destruction  of  the  peculiar 
expression  of  the  countenance,  by  which  human  faces  are 
usually  distinguished  and  identified,  as  shown  by  the 
head  in  question,  would  have  been  proper  facts  for  the 
witnesses  to  have  pointed  out  and  explained  to  the  jury. 
When  so  instructed  the  jury  could  have  determined,  and 
it  was  for  them  alone  to  determine,  whether  it  was  possi- 
ble for  those  knowing  the  deceased  in  life  to  identify  the 
head.  The  witnesses  were  expected  to  state  their  opinion 
as  to  a  fact  which  was  a  conclusion  from  other  facts. 
Now,  while  the  facts  upon  which  they  based  their  opinion 
may  have  been  peculiarly  within  their  knowledge  as  sci- 
entific men,  namely,  the  natural  change  and  decay  of  a 
dead  body,  yet  the  conclusion  —  the  consequent  fact  — 
the  possibility  of  identifying  the  head  —  they  were  no 
more  capable  of  determining  than  those  not  learned  in 
anatomy  and  chemistry.  It  may  be  probable,  that  the 
evidence  of  these  witnesses  on  the  question  of  identity, 
they  having  known  deceased  in  life,  or  having  before 
them  a  picture  admitted  to  be  correct,  or  in  any  other 
way  made  familiar  with  the  features  of  deceased,  would 
be  of  greater  weight  than  that  of  those  who  have  not 
made  the  human  body  a  study.  In  a  case  involving  the 
genuineness  of  a  signature,  an  expert  may  be  allowed  to 
give  his  opinion  concerning  it.  Upon  evidence  of  this 
character  forgeries  are  often  established.  But  an  expert, 
in  such  a  case,  would  not  be  permitted  to  state  an  opinion, 
that  the  signature  could  or  could  not  have  been  made  by 
Vol.  XXIV.— 78 
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the  accused  or  the  pereon  denying  it,  or  that  others  could 
or  could  not  detect  its  real  character ;  but  he  might  state 
facts  and  point  out  characteristics  from  which  the  jury 
could  be  justified  in  drawing  such  conclusions. 

The  admission  of  the  evidence  of  the  physicians,  as 
offered  by  the  prisoner,  was  properly  refused  by  the 
court. 

V.  One  of  the  defenses  made  by  the  prisoner,  is,  that 
the  body  of  the  deceased  is  not  that  of  Claiborn  Showera, 
a burden  an(*  that  after  it  was  found,  he  was  in  life, 

of  proof:  am.  an(j  wa8  8een  -^j  four  witnesses  at  different 

times  and  places.  This  defense  is  termed  an  "  alibi  of 
the  alleged  deceased"  in  the  instructions  of  the  court  and 
argument  of  the  counsel,  and  the  jury  were  instructed 
that,  to  sustain  it,  the  same  weight  of  evidence  was 
necessary  as  to  sustain  the  alibi  of  the  prisoner,  which 
was  also  a  defense,  and  that  the  burden  of  proof  of  each 
was  upon  the  prisoner.     This,  it  is  urged,  is  error. 

The  alibi  of  the  prisoner,  and  the  existence  in  life  of 
Claiborn  Showers  at  the  time  of  the  alleged  murder,  are 
each  independent  propositions  totally  inconsistent  with 
the  guilt  of  the  prisoner.  It  is  evident  the  burden  of 
proof  of  each  rests  upon  the  prisoner,  for  neither,  against 
prima  facie  evidence  of  its  corresponding  inconsistent 
proposition  of  the  prosecution,  will  be  presumed.  These 
defenses,  then,  must  be  sustained  by  the  prisoner,  and 
the  evidence  necessary  to  sustain  either  of  them  must  be 
sufficient  to  outweigh  the  proof  tending  to  establish  its 
contradictory  hypothesis. 

This  is  the  doctrine  of  the  instructions  objected  to; 
and  it  is  sustained  by  reason  and  the  authorities. 

VI.  It  is  urged,  that  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence.  Upon  a  careful  consideration  of 
the  whole  evidence,  and  a  comparison  of  facts  and  cir 
cumstances  proven  by  the  witnesses  for  the  defense,  as 
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well  as  the  State,  we  are  not  prepared  to  hold,  that  the 
verdict  is  not  sustained  by  the  evidence.  We  have  given 
to  the  evidence  most  patient  and  protracted  study,  and 
the  more  familiar  we  become  with  it,  the  stronger  become 
our  convictions  of  the  justice  of  the  verdict. 

VII.  As  we  are  by  law  required  to  do,  we  have  given 
a  careful  examination  to 'the  whole  record,  and  considered 
not  only  the  points  assigned  for  error  and  argued  by  the 
prisoner's  counsel,  but  all  others  upon  which  it  appears 
that  questions  may  be  made,  and  have  found  no  error. 

VIII.  It  is  urged,  that  the  sentence  is  extreme,  and 
we  are  asked  to  reduce  the  term  of  imprisonment.  The 
verdict  was  doubtless  based  upon  a  presumption  in  favor 
of  the  prisoner  indulged  by  the  jury,  that  the  crime  was 
committed  under  circumstances  which  would  reduce  its 
character  to  manslaughter.  <This  presumption  is  hardly 
justified  by  the  facts  of  the  case. 

The  mutilated  condition  of  the  remains  when  found, 
the  head  being  severed  from  the  body ;  the  extraordinary 
care  of  the  prisoner,  successful  in  a  measure,  to  conceal 
all  evidence  of  his  crime ;  his  appropriation  of  the  horses 
and  other  property  taken  by  him  from  the  deceased  as  his 
own,  and  selling  them  as  such, — these  and  other  facts  are 
hardly  consistent  with  a  condition  of  mind  and  heart  of 
the  prisoner,  at  the  time  of  the  crime,  which  reduces  it  to 
the  low  degree  of  felonious  homicide  for  which  he  stands 
convicted,  and  are  not  calculated  to  recommend  him  to 
the  mercy  of  the  court. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 
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Homesteads  pabtitioh  or.  Where  the  husband  dies  invested  with  the 
title  to  the  homestead,  his  widow  does  not  take  the  fee  as  his  sor- 
viYor,  and  she  cannot,  after  a  second  marriage,  abandon,  sell  and 
convey  the  same  to  another  with  a  view  of  investing  the  proceeds 
in  another  homestead.  In  case  of  such  sale  and  abandonment,  the 
children  are  entitled  to  a  partition  of  the  homestead. 

Appeal  from  Linn  District  Court. 

Wednesday,  June  3. 

Homestead:  pabxttion  op,  eto. — In  September,  1862, 
Roswell  Size  died  intestate,  seized  of  the  forty  acres  of 
land  in  controversy.  He  left  a  widow  and  four  children. 
The  land  now  in  question  was  the  homestead,  the  title  to 
which  was  in  the  said  Roswell.  The  plaintiff  is  one  of 
the  children,  and  has  attained  his  majority,  and  in  this 
suit  demands  partition  of  the  land.  The  widow,  since 
intermarried,  is  made  defendant ;  also  Edward  Lytic  and 
the  other  heirs  of  the  said  Roswell,  some  of  whom  are 
minors. 

The  answer  of  the  widow  states,  that  the  land  of  which 
partition  is  sought,  was  the  homestead  of  the  said  Roswell 
and  family ;  that  after  his  death,  she  continued  for  a  time 
to  occupy  it  as  the  homestead,  and  subsequently  sold  and 
conveyed  it  in  fee  to  the  said  Lytle,  and  that  she  had 
not  yet  re-invested  the  proceeds  received  for  the  home- 
stead in  the  purchase  of  another.  Lytle,  in  his  answer, 
claimed  the  title  in  fee  by  virtue  of  his  conveyance  from 
the  widow.  On  these  facts  the  District  Court  held,  that 
the  land  was  not  subject  to  partition.  The  plaintiff  ex- 
cepted and  appeals. 

Thompson  db  Davis  for  the  appellant. 
Preston  dk  Son  for  the  appellee. 
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Dillon,  Ch,  J.  —  The  legal  title  to  the  homestead 
descended  to  the  heirs  at  law,  subject  to  the  widow's  home- 
stead and  dower  rights.  The  nature  of  these  rights  is 
discussed,  and  to  some  extent  adjudicated,  in  Meyer  v. 
Meyer,  23  Iowa,  539.  And  see  also  Burns  v.  Kea8>  21 
Iowa,  257. 

The  widow  here  claimed,  that  she  was  invested  with 
the  fee,  and  undertook  to  convey  accordingly.  That  in 
such  a  case  she  does  not  take  the  fee,  and  of  course  can- 
not convey  it,  is  decided  by  the  cases  just  cited.  The 
conveyance  to  Lytle  may  be  operative  so  far  as  the 
widow's  dower  third  is  concerned ;  but  it  will  not  invest 
him  with  the  possessory  homestead  right  which  the  widow 
would  have  had,  if  she  had  not  sold  and  conveyed,  and 
had  remained  in  possession. 

Lytle  could  not  assert  the  homestead  right  of  the  widow 
to  defeat  the  plaintiff's  demand  for  partition.  The  widow 
having  sold  and  conveyed,  and  not  continuing  to  possess 
and  occupy  the  premises,  had  at  that  time  no  homestead 
right. 

What  effect  a  rescission  of  the  contract  with  Lytle,  and 
resumption  of  possession  by  the  widow,  would  have  in 
respect  to  the  plaintiff's  rights,  we  need  not  inquire.  The 
record  makes  no  such  case.  It  follows  from  this  view, 
that,  where  the  fee  of  the  homestead  is  in  the  husband, 
the  widow  on  his  death  does  not  take  the  fee  as  sur- 
vivor, and  that  she  cannot  change  the  homestead  in  the 
manner  here  attempted,  viz.,  by  a  sale  and  conveyance  on 
her  own  motion. 

Perhaps  a  court  of  chancery  might  authorize  such 

change  upon  proper  application,  it  taking  care  to  see  that 

the  title  to  the  new  homestead  shall  be  held  the  same  as 

the  old.    The  judgment  below  is  reversed,  and  the  cause 

remanded. 

Reversed 


J 
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Price  v.  Mahoney,  Sherifll 

1.  Fraudulent  sale:  evidence.  In  the  investigation  of  the  character 
of  a  sale  alleged  to  be  fraudulent,  a  wide  latitude  ia  allowed  in  the 
admission  of  testimony  tending  to  show  the  fraud,  and  great  breadth 
of  inquiry  into  the  acts  of  the  parties  concerned,  and  the  dream- 
stances  attending  them.  The  facts  which  were  in  the  present  case 
held  admissible,  stated  by  Beck,  J. 

2.  Instruction:  tending  to  mislead.  An  instruction  which  has  a 
tendency  to,  and  probably  did,  mislead  the  jury,  will  be  held  errone- 
ous, although  when  taken  together  with  the  other  instructions  they 
probably  embody  the  law. 

Appeal  from  Dubuque  District  Court. 

"Wednesday,  Juke  3. 

This  cause  was  submitted  in  October,  1867,  at  the  argu- 
ment term  at  Davenport,  and  an  opinion  then  filed  affirm- 
ing the  judgment  of  the  District  Court.  A  rehearing  was 
allowed  at  the  December  Term,  1867,  and  thereon  it  was 
again  submitted. 

Shiras,  BaUou  &  Yam,  Dusee  for  the  appellant. 

D.  E.  Lyon  for  the  appellee. 

Beck,  J.  —  Upon  a  reconsideration  of  this  cause,  after 
a  very  able  and  thorough  argument  of  the  respective 
counsel  of  the  parties,  we  are  constrained  to  change  the 
ruling  of  the  opinion  heretofore  filed  upon  some  of  the 
points  involved. 

I.  During  the  progress  of  the  trial  below,  the  father 
of  plaintiff,  Price,  was  introduced  as  a  witness.  It  had 
i.  fbatou-      appeared  in  evidence  that  he  had  furnished 

LENT  SALS  I         .    .  .    -  _  -  _ 

evidence.  his  son  with  means  to  make  the  cash  pay- 
ments for  the  goods  bought,  and  had  executed  his  note 
for  a  part  of  the  deferred  payments.     Defendant  pro- 
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pounded  to  him  the  following  question :  "  Did  you 
receive  from  the  Benhams,  about  the  time  of  this  trans- 
action, a  mortgage  on  any  property  ?  If  so,  state  when 
and  on  what  property."  To  this  question  plaintiffs  ob- 
jected, because  it  was  irrelevant,  and  the  objection  was 
sustained.  Defendant  then  proposed  to  prove  by  the 
same  witness,  "  that  at  or  about  the  time  of  the  sale  to 
plaintiffs  by  Benhams,  the  Benhams  executed  to  witness 
a  mortgage  on  all  their  other  property,  except  their 
homesteads."  An  objection  to  the  introduction  of  this 
evidence  on  the  ground  of  irrelevancy  was  sustained  by 
the  court.  Defendant  also  offered  in  evidence  the  rec- 
ord of  a  mortgage  executed  by  the  Benhams,  July  11, 
1866,  to  the  said  father  of  one  of  the  plaintiffs,  upon  one 
hundred  and  thirty  acres  of  land,  to  secure  the  payment 
of  $800,  which  was  not  permitted  to  go  to  the  jury  for 
the  same  reasons  that  the  other  evidence  above  stated 
was  excluded.  In  the  opinion  heretofore  rendered,  the 
evidence  offered  by  defendant  seems  to  have  been  mis- 
taken, or  not  fully  stated.  It  was,  most  certainly,  com- 
petent and  relevant.  It  will  readily  be  seen  that  the 
evidence  proposed  was  within  the  limits,  and  by  no 
means  upon  the  verge,  of  the  great  latitude  allowed  in 
cases  of  this  kind,  where  the  character  of  a  sale  is  in 
question,  and  claimed  to  be  fraudulent  as  to  creditors. 
The  fact  that  all  of  the  property  of  the  Benhams,  liable 
upon  execution,  was  conveyed  by  mortgage  about  the 
time  of  the  alleged  fraudulent  sale,  of  itself  was  not 
incompetent,  for  it  must  be  conceded  that  such  a  trans- 
action is  evidence  of  fraud,  but,  of  course,  capable  of 
explanation,  and,  probably,  of  but  inconsiderable  weight. 
But  when  taken  in  connection  with  the  fact  that  the 
mortgage  was  executed  to  one,  whose  notes  for  an  amount 
greater  than  the  consideration  therein  named  had  been 
given  to  them  but  three  or  four  days  before,  as  a  part 


Digitized  by  VjOOQ IC 


584  SUPREME  COURT  OP  IOWA, 


24    684 


Corning  v.  Fowler. 


consideration  for  the  goods  which,  it  is  alleged,  were 
fraudulently  sold,  and  which,  for  aught  that  appears  in 
the  evidence,  they  still  held,  it  is  a  circumstance,  when 
unexplained,  not  only  relevant,  but  of  some  weight  in 
determining  the  question  of  the  bona  fides  of  the  parties 
concerned.  Great  breadth  of  inquiry  into  the  acts  of 
parties  concerned,  and  the  circumstances  attending  them, 
and  even  declarations  after  the  alleged  fraudulent  trans- 
actions, are  admissible  to  show  the  intent  of  those  charged 
with  mala  fides.  See  McNorton  v.  Akers^  ante. 

We  are  united  in  the  opinion  that  the  evidence  offered 
by  defendant  ought  to  have  been  admitted. 

II.  The  instructions,  taken  together,  probably  embody 
the  law,  but  the  second  instruction,  given  on  motion  of 
i.  ihktbuo-      plaintiffs,  and  the  fourth  and  fifth,  asked  for 

tions:  tend-     ,        _  '  _  i-»i 

ing  to  mislead,  by  defendant,  as  altered  by  the  court,  are  so 

framed  that  they  might  have  had  the  effect  to  mislead 

the  jury. 

As  doubtless  understood  by  the  court,  they  may  bo 

correct,  but  it  seems  highly  probable  that  they  were  not 

so  interpreted  by  the  jury,  who  thereby  may  have  been 

misled. 

Reversed. 


Corning  v.  Fowler  et  drf. 

Husband  and  wife:  improvements  by  husband  on  wife's  land. 
A  judgment  creditor  of  the  husband  hat  no  lien  upon  the  wife1! 
jlS  iST  land  for  improvements  made  by  the  husband  thereon,  nor  can  the 

same  be  subjected  to  the  payment  of  the  creditor's  claim  to  the 
extent  of  such  improvements. 

Appeal  from  Benton  District  Court. 

Wednesday,  June  3. 

Creditor's  bill,  j-  The  amended  petition  charges,  that 
the  husband,  Nelson  M.  Fowler,  was  indebted  to  plaintiff 
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and  other* ;  that  he  was  insolvent ;  that  he  purchased 
some  land  (six  acres)  near  Iowa  Falls,  in  Hardin  county, 
taking  the  title  in  the  name  of  his  wife ;  that  ho  entered 
into  possession,  and  made  thereon  valuable  improvements, 
building  a  house,  stable,  etc.,  all  with  his  own  means  and 
for  the  purpose  of  defrauding  his  creditors.  The  indebt- 
edness is  admitted,  as  also  the  purchase  of  the  land  and 
the  improvements;  but  it  is  claimed,  that  the  purchase 
was  made  with  the  wife's  money,  and  that  the  improve- 
ments were  made  in  part,  at  least,  by  her.  The  insol- 
vency is  not  denied.  The  answers  do  deny  all  fraud  and 
all  intention  to  hinder  or  delay  creditors.  Upon  the 
issue  joined,  the  court  below  after  examining  the  testi- 
mony dismissed  the  petition,  and  plaintiff  appeals. 

Shane  &  McCartney  for  the  appellant. 

M.  W.  Anderson  and  S.  P.  Vannatta  for  the  appellees. 

Wbight,  J.  —  That  plaintiff  is  a  creditor  of  the  hus- 
band; that  he  obtained  a  judgment;  that  it  remains 
huuavd  and  unsatisfied ;  that  an  execution  thereon  has 
proveinentf     been   returned    nulla   bona :    that   he   was 

by  ha  stand  ' 

on  wife**  land,  such  creditor  prior  to  the  purchase  of  the 
land  sought  to  be  subjected  to  the  payment  of  his 
judgment ;  that  the  title  is  in  the  name  of  the  wife ; 
that  the  husband  was  insolvent  at  that  time ;  that 
this  was  known  to  the  wife, — are  facts,  which  are  either 
admitted  or  abundantly  established  by  the  evidence. 
That  $he  land  was  purchased  with  the  means  of  the  wife, 
though  somewhat  controverted  at  the  commencement  of 
this  litigation,  we  conclude  is  not  now  seriously  denied, 
and  we  think  is  fairly  shown  by  the  testimony.  Indeed, 
as  we  understand  appellant's  argument,  he  claims  that  he 
is  entitled  to  a  decree  establishing  a  lien  against  the  land 
owned  by  the  wife,  to  the  extent  of  the  amount  expended 
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by  the  husband  thereon  in  the  way  of  improvements. 
We  therefore  dismiss  any  question  as  to  the  land  itself 
and  confine  ourselves  to  the  inquiry  whether  plaintiff  is 
entitled  to  the  lien  to  the  extent  of  the  improvements,  or 
the  money  expended  by  the  husband  from  his  own  means 
upon  the  premises  purchased  and  owned  by  the  wife. 

While  it  is  undeniable  that  the  wife  had  knowledge, 
that  these  improvements  were  being  made,  and  that  the 
husband  was  expending  his  own  means  in  and  about  the 
same,  it  is  not  shown,  that  there  was  any  fraudulent 
intent  on  his  part  brought  to  her  knowledge,  or  that  she 
participated  in  any  such  .purpose.  In  substance  the  case 
is  this :  The  wife  owns  the  land ;  the  husband  is  in  debt ; 
she  expends  some  of  her  own  means  in  improvements ;  he 
a  much  larger  amount ;  she  is  guilty  of  no  collusion,  has 
no  fraudulent  purpose,  but  has  knowledge  of  the  improve- 
ments made  by  him,  and  makes  no  objections  to  his  thus 
expending  his  money.  Under  such  circumstances  can 
the  creditors  enforce  a  lien  against  the  lands  of  the  wife 
to  the  extent  of  the  money  thus  invested  by  the  husband? 
It  seems  to  us  not. 

If  the  case  stood  as  a  voluntary  gift  or  conveyance  of 
property  by  the  husband  to  the  wife,  without  a  considera- 
tion valuable  in  its  nature,  made  for  the  purpose  of 
defrauding  his  creditors,  equity  could  well  follow  such 
property  into  the  hands  of  the  donee  or  grantee,  although 
the  donee  or  grantee  was  in  no  way  privy  to  the  fraud. 
But  this  rule  can  have  no  application  where  the  husband 
makes  with  his  own  means  improvements  on  the  lands  of 
the  wife,  without  any  contract  that  he  acquired  an  interest 
thereby  in  the  realty,  or  that  she  was  to  be  liable  or 
accountable  to  him  for  the  value  thereof.  The  expendi- 
ture was  voluntary  — not  under  any  contract— and  it 
would  place  at  the  disposal  of  an  insolvent  and  spend- 
thrift husband  the  entire  real  property  of  the  wife,  if  his 
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creditors  could  follow  the  means  expended  by  him  thus 
voluntarily  thereon,  and  enforce  their  claims  or  liens  to 
the  extent  of  such  expenditure.  The  wife  cannot  thus, 
without  her  consent,  be  made  the  trustee  of  the  husband, 
holding  her  own  lands  in  trust  for  the  payment  of  liens 
in  the  creation  of  which  she  had  no  part.  In  a  contract, 
express  even  between  the  husband  and  wife,  under  which 
he  himself  or  creditors  sought  to  enforce  a  lien  upon  her 
realty,  a  court  of  equity  would  scrutinize  closely  its  terms, 
and  guard  carefully  her  rights.  To  recognize  the  exist- 
ence of  such  a  lien  from  the  fact  that  he,  while  in  debt, 
has  added  to  the  value  of  her  lands  by  expending  his 
means  thereon,  would  be  going  further  than  any  case 
brought  to  our  attention,  and  it  seems  to  us  would  be 
most  dangerous  in  practice,  and  in  violation  of  the  rights 
of  the  wife, — rights,  which  equity,  because  of  her  depend- 
ent relation,  has  ever  made  the  peculiar  object  of  its  care. 
The  cases  of  Washburn  v.  Spro<U  (16  Mass.  449) ;  Wells 
v.  Banister  (4  id.  515),  will  be  found  to  support  this  view. 
See  also  1  Hill,  on  Real  Property,  54  (2d  ed.),  and  further, 
Webster  v.  Hildreths  (33  Verm.  457),  directly  in  point. 
Says  Aldis,  J.,  in  that  case,  "  Clearly  he  (the  husband) 
has  no  right,  legal  or  equitable,  to  claim  compensation  for 
services  so  rendered.  If  so,  deeds  and  settlements  for  the 
separate  use  of  the  wife  would  be  of  but  little  avail,  and 
husbands  would  have  the  power  to  improve  their  wives 
out  of  their  estates.  Nor  can  the  creditor  have  any 
greater,  right  against  the  wife's  estate  than  the  husband 
has.  *  *  *  *  Equity  has  no  jurisdiction  to  compel 
men  to  work  for  their  creditors  who  may  perversely  pre- 
fer to  work  for  the  benefit  of  their  wives  and  children, 
and  leave  honest  debts  unpaid."  And  see  further  Pierce 
v.  Estate  of  Pierce,  25  id.  511 ;  White  v.  Bildreth,  32 
id.  265. 

Affirmed.    ^ 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


McCartney  v.  Jamison  and  Walkinshaw. 

Appeal  from  Des  Moines  District  Court — Friday,  Jan- 
uary 31. 

Proceeding  to  foreclose  a  mortgage  on  certain  real  estate.  Que* 
tions  purely  of  fact,  npon  which  the  decision  alone  turned,  were  stated 
at  length  in  the  opinion.  No  questions  of  law  were  discussed,  and  the 
decision  of  the  court  below  was  reversed  as  not  being  sustained  by  the 
weight  of  evidence. 

ChaM.  H.  Phelps  far  the  appellant —  Traoy  &  Newman  far  the  ap» 
pellee. 


Smith  v.  Kerns  et  al. 
Appeal  from  Clarke  District  Court —  Tuesday,  April  7. 
appeal:  Davis  v.  Banar  &  Kerns  (15  Iowa,  171),  distinguished  from 

THE  PRESENT  ONE. 

In  June,  1866,  Webster,  being  the  owner  of  over  800  acres  of  land 
in  Clarke  county,  in  this  State,  mortgaged  the  same  to  the  defendant 
Kerns,  to  secure  the  sum  of  $1,690. 

In  January,  1857,  Webster  sold  to  Perry  for  the  alleged  considera- 
tion of  $800,  and  Perry  was  to  pay  this  mortgage.  In  June  following, 
Perry  sold  to  the  plaintiff  a  part  of  these  lands — the  said  Webster 
acting  in  the  place  of  and  for  said  Smith;  all  parties  having  full 
knowledge  of  the  mortgage  to  Kerns.  The  deed  to  Smith  was  not 
made  nor  delivered  until  in  April,  1860. 

Kerns,  in  January,  1860,  commenced  proceedings  to  foreclose  his 
mortgage  "  by  notice  and  sale/'  Perry  filed  his  petition  to  enjoin  the 
sale,  and  thereunder  it  was  found  that  but  $800  remained  unpaid  on 
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said  mortgage,  and  that  said  Perry  should  pay  this  amount,  with  $115, 
to  the  school  fund.  This  amount  was  paid  by  Perry,  and  the  $300 
received  and  receipted  for  by  the  attorneys  of  Kerns — they  executing 
a  receipt  in  these  words : 

"  Received  on  the  within  judgment,  three  hundred  dollars,  as  against 
O.  H.  Perry,  this  28d  day  of  April,  A.  D.  1860. 

"A.  KERNS, 
"  By  Sooyillb  &  Clabkb,  his  aWys" 

The  cause  was  afterward  appealed  to  this  court,  and  in  June,  1802, 
was  reversed  and  a  decree  entered  in  favor  of  Kerns  for  $939.76,  with 
an  order  for  the  sale  of  the  lands  covered  by  the  mortgage.  Perry  v. 
Kerns,  18  Iowa,  174 

Under  this  decree,  the  sheriff  of  Clarke  county  sold  the  lands  to 
Kerns  in  October,  1864,  and  executed  to  him  a  deed  in  due  form.  At 
some  time  (when,  does  not  very  conclusively  appear,  but  probably  after 
the  receipt  by  the  attorneys  above  set  out  and  before  the  appeal  by 
Kerns  to  this  court)  Perry  obtained  judgment  against  Smith  for  the 
amount  of  his  note,  given  as  the  consideration  in  the  sale  of  said  lands. 
Smith,  however,  has  not  paid  said  judgment  nor  any  part  of  said  con- 
sideration. 

By  this  proceeding  plaintiff  seeks  to  quiet  his  title,  to  set  aside  the 
deed  from  the  sheriff  to  Kerns,  and  for  general  relief.  The  cross-bill 
of  Kerns  makes  Perry  a  party,  and  asks  that  his  (Kern's)  title  be 
quieted,  and  for  like  relief.  Plaintiff's  bill  was  dismissed,  and  he 
appeals.  , 

Perry  &  Towneend  and  T.  M.  Stuart  for  appellant — Polk,  HubbeU 
<fc  Bareroft  for  the  appellee. 

Wright,  J.  —  Appellant  relies  with  much  confidence  upon  Davie  v. 
Bonar  &  Kerne  (15  Iowa,  171),  insisting  that  under  the  rules  there 
recognized  and  stated,  this  case  must  be  reversed,  and  especially  as 
that  case  originated  in  the  same  transaction,  and  related  to  a  part  of 
the  same  lands.  There,  however,  Davis  bought  and  paid  hie  money 
after  the  satisfaction  of  the  judgment  against  Perry,  and  before  the 
appeal.  Here  plaintiff  bought  before  the  rendition  of  the  judgment, 
and  hence  before  its  satisfaction,  and  has  never  yet  paid  any  part  of 
the  consideration.  We  need  not  say  that  the  cases  are  quite  unlike, 
for  before  plaintiff  can  be  protected,  the  consideration  must  not  only 
be  valuable,  but  paid.  The  doctrine  of  estoppel  does  not  figure  as  in 
the  other  case,  for  plaintiff  did  not  purchase,  as  did  Davis,  relying 
upon  the  act  of  the  mortgagee,  or  his  attorneys,  in  receiving  the  amount 

of  judgment. 

Affirmed. 
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Hall,  Administrator,  v.  White  et  al. 
Appeal  from  Polk  District  Court — Thursday \  April  9. 

This  case  involved  only  questions  of  fact,  and  the  judgment  below 
Tvas  affirmed  as  being  sustained  by  the  evidence,  Wright,  J.,  deliver- 
ing the  opinio^. 

M.  D.  McHenry  for  the  appellant— Phtitips,  Qatch  A  Phillips  for 
the  appellee. 


MoOaleb  v.  Smith. 

Appeal  from    Washington  District    Court  —  Tuesday, 
May  5. 

A  GENERAL  EXCEPTION  TO  INSTRUCTIONS,  SOME  OF  WHICH  ARE  COR- 
RECT, RAISES  NO  QUESTION:  EXCEPTIONS  TO  INSTRUCTIONS,  MODE 
OF. 

This  cause  was  Jiere  on  a  former  appeal.  22  Iowa,  242.  When  re- 
manded, it  was  tried  to  a  jury,  which  found  for  the  plaintiff,  and  as- 
sessed the  damages  at  one  cent.  An  offer  by  the  defendant  having 
been  properly  made,  to  confess  judgment  for  an  amount  larger  than 
the  verdict,  the  court  rendered  judgment  against  the  plaintiff  for  the 
subsequent  costs. 

The  plaintiff  appeals,  and  his  only  assignment  of  error  is,  that  the 
court  erred  in  its  instructions  to  the  jury. 

Patterson  <fe  Bheinart  for  the  appellant — McJunJdn  &  Henderson 
for  the  appellee. 

« 

Dillon,  Ch.  J. — The  bill  of  exceptions  substituted  by  agreement  of 
parties  for  the  lost  original,  contains  a  portion  of  the  charge  of  the 
court,  and  a  portion  of  the  instructions  given  to  the  jury  at  the  defend- 
ant's instance,  and  concludes  in  these  words :  "  To  the  giving  of  all  of 
such  instructions,  plaintiff  at  the  time  excepted."  The  record  shows 
that  there  were  other  instructions  given.  The  appellant  does  not  claim 
that  all  those  given  were  erroneous.  Some  of  the  instructions  were 
undoubtedly  correct.  Grouping  the  instructions  given  by  the  court, 
and  those  given  on  the  motion  of  the  defendant,  and  excepting  to  all 
of  them  in  this  general  manner,  some  of  them  being  good,  will  not 
enable  the  plaintiff  to  select  a  portion  of  them,  and  have  those  re- 
viewed in  this  court.  This  point  has  been  substantially  ruled,  and  the 
proper  practice  stated,  in  many  prior  cases.  See  the  following :  Daven- 
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port  Gat  Light  Go.  v.  Davenport,  18  Iowa,  229 ;  WUhdnd  v.  Leonard, 
id.  880, 588;  Ctootns  v.  Ftoatf,  15  id.  258, 450-2;  JPnw*  v.  Jefferwn 
<k.,  17  id.  889,  848 ;  Lyons  v.  TAompstm,  16  id.  62 ;  Peek  v.  HendcnfuAt, 
14  id.  40;  ^rmrffwi*  t.  Pierton,  15  id.  476;  Rev.  §§  8058, 8050,  8100. 
The  written  agreement  does  not  state,  as  appellant's  counsel  argues, 
tfeat  the  instructions  were  property  excepted  to. 

Afflnnftfl. 


Levally  v.  Harmon's  Adhdhstbatob. 
Appeal  from  Floyd  District  Court — Friday,  May  8. 

ACCEPTANCE  OF  WORK  DONE  UNDER  CONTRACT:   EFFECT  OF. 

This  cause  was  before  this  court  on  a  former  appeal  (20  Iowa,  588). 
The  action  is  founded  upon  the  following  instrument : 

"  Wavrrly,  July  27, 1857. 
"  On  or  before  the  court-house  in  and  for  the  county  of  Bremer,  State 
of  Iowa,  is  completed,  I  promise  to  pay  to  Beebe  &  Levally,  or  order,  for 
the  use  of  the  county  of  Bremer,  the  sum  of  one  thousand  dollars, 
value  received. 

"W.  P.  HARMON." 

The  petition  alleges  the  due  transfer  of  this  instrument  to  the  plaint- 
iff, and  that  the  court-house  therein  mentioned  "  was  fully  completed 
on  the  15th  day  of  October,  1861,  and  was  fully  accepted  on  said  day  as 
completed  by  the  board  of  supervisors  of  said  county." 

The  answer  denies  the  allegations  of  the  petition  in  this  respect. 
After  the  cause  was  remanded  on  the  former  appeal,  it  was  tried  by  a 
jury  and  the  plaintiff  recovered.    Defendant  appeals. 

/.  27.  Burks  for  the  appellant — B.  W.  Poor  for  appellee. 

Dillon,  Ch.  J. — As  the  court  in  this  case  has  been  unable  to  agree, 
and  is  equally  divided,  so  that  the  judgment  below  stands  affirmed  by 
operation  of  law,  it  is  proposed  only  to  state  the  question  prescribed  by 
the  record.  On  the  trial  the  plaintiff  offered  in  evidence  the  instrument 
upon  which  the  action  is  based,  and  made  proof  of  his  title  thereto. 
He  also  introduced  in  evidence  the  record  of  the  proceedings  of  the 
board  of  supervisors  of  Bremer  county,  of  a  date  anterior  to  the  com- 
mencement of  this  action,  showing  that  the  contract  for  building  the 
court-house  had  been  modified ;  that  the  court-house  was  afterward,  by 
a  vote  of  the  board  "  accepted  from  the  said  Levally  as  the  property  of 
the  county,"  and  payment  made  to  him  for  the  full  amount  due  or 
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the  original  contract.  Here  the  plaintiff  rested.  Defendant  produced  a 
witness,  and  propounded  to  him  the  question,  whether  the  court-house 
was  completed  at  the  time  this  suit  was  brought  ?  The  plaintiff  objected, 
for  the  reason,  that  the  acceptance  of  the  court-house  by  the  county 
authorities  was  conclusive  in  the  absence  of  fraud  on  the  part  of  the 
agents  of  the  county,  and  no  fraud  on  their  part  was  alleged  or  claimed. 
The  court  sustained  the  objection,  and  the  defendant  excepted. 

Defendant  then  offered  to  prove  by  witnesses,  that  at  the  time  this 
suit  was  brought,  the  court-house  was  not  substantially  completed. 
Plaintiff  objected  for  the  same  reason,  and,  the  objection  being  sustained, 
the  defendant  again  excepted. 

The  rejection  of  this  testimony  is  the  error  of  which  the  appellant 
complains. 

Weight  and  Beck,  J. J.,  are  of  opinion,  that  the  record  of  the  board 
of  supervisors,  which  is  not  given  in  exUnso  in  the  statement,  shows 
that  the  court-house  was  accepted  by  the  board  as  a  completed  building, 
and  that  this  action  of  the  board — no  fraud  on  its  part  being  alleged 
or  claimed — is  conclusive  on  the  defendant ;  and  hence  the  court  below 
did  not  err  in  excluding  the  proposed  evidence. 

Cole,  J.,  and  Dillon,  Ch.  J.,  are  of  the  opinion,  that,  while  the  record 
of  the  board  of  supervisors  did  show,  that  the  building  had  been 
accepted  as  a  completed  building,  the  defendant  had  the  right  to 
prove,  notwithstanding  the  act  of  acceptance  by  the  county  authori- 
ties, that,  in  point  of  fact,  the  building  had  not  been  substantially  com- 
pleted ;  and  hence  the  court  below  did  err  in  not  receiving  the  proposed 

testimony. 

Affirmed* 


Sheeman  y.  Bailey  et  al. 

Appeal  from  Clayton  District  Court — Thursday , 
May  14. 

TAXATION:  ASSESSMENT  09  MONETB  AND  CREDITS. 

This  is  a  proceeding  by  certiorari  to  the  board  of  supervisors  of 
Clayton  county,  to  review  their  action  upon  an  application  of  plaintiff 
for  the  correction  of  his  assessment  for  the  year  1867. 

From  the  petition,  it  appears,  that  plaintiff  was  assessed  upon 
moneys  and  credits  in  the  sum  of  $10,000,  and  $900  upon  certain  lands, 
and  improvements  thereon,  owned  by  him.  Upon  his  application  for 
the  reduction  of  this  assessment,  the  board  increased  it  to  the  sum  of 
$20,000  upon  moneys  and  credits,  on  his  own  statement,  made  at  the 
hearing  of  the  application,  that  he  was  possessed  of  that  amount.  The 
relief  asked  is  the  correction  of  his  assessment  so  that  he  should  pay 
Vol.  XXIV.— 75 
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tax  upon  forty-five  dollars  for  real  estate,  and  $5,520  for  moneys  and 
credits.  The  grounds  of  such  relief  are,  that  his  lands  were  assessed 
at  a  valuation  above  the  rate  fixed  by  the  board,  in  the  rules  and 
instructions  given  by  them  to  the  assessors,  under  which  the  aoooan 
ment  of  the  county  was  made,  and  that  his  moneys  and  credits  were 
assessed  at  their  full  value,  when,  under  the  practice  of  the  nmosnora, 
like  property  of  others  was  assessed  at  rates  much  below. 

After  a  hearing  upon  the  merits  the  District  Court  affirmed  the 
action  of  the  board  of  supervisors.    Plaintiff  appeals. 

J.  0.  Oroiyy  for  the  appellant  —  B.  Noble  for  the  appellee. 

Beck,  J. — No  question  is  made  by  counsel  in  this  case  other  than 
those  arising  upon  the  merits.  We  readily  perceive,  that  great  injust- 
ice may  be  done  a  tax-payer  by  discriminating  assessments,  and  that 
unless  property,  real  and  personal,  is  alike  assessed  at  a  uniform  value 
throughout  the  whole  county,  the  burden  of  taxation  will  be  unequally 
borne  by  the  citizens.    The  law  doubtless  provides  a  remedy  in  such 


But  we  do  not  find  that  the  evidence,  as  disclosed  in  the  record,  sus- 
tains the  plaintiff's  case.  Admitting  that  the  directions  and  instruc- 
tions given  by  the  board  of  supervisors  to  the  assessors  are  contrary  to 
law,  yet  it  does  not  affirmatively  appear,  that  the  real  estate  of  the 
county  was  assessed  in  accordance  therewith,  or,  conceding  that  the 
assessment  was  so  made,  that  plaintiff's  land  was  valued  differently 
from  that  of  others.  The  assessors  were  directed  to  estimate  the  value 
of  improvements.  It  does  not  appear,  that  the  land  and  improvements 
were  valued  at  an  unequal  rate  compared  with  other  property. 

The  evidence  satisfactorily  shows,  that  the  assessment  of  $30,000  for 

notes  and  credits  was  not  contrary  to  law,  being  a  fair  valuation  of  that 

kind  of  property  owned  by  plaintiff. 

Affirmed. 


Cedab  Rapids  and  St.   Paul  Railroad  Company  v. 
Stewart  et  al. 

Appeal  from  Benton  District  (hurt — Thursday, 
May  14. 

This  case  involved  only  questions  of  fact.  No  questions  of  law  were 
discussed  by  the  court,  and  the  judgment  below  was  affirmed  as  being 
sustained  by  the  evidence.    Dillon,  Ch.  J.,  delivering  the  opinion. 

0.  H.  Conklin  for  the  plaintiff—  Proton  &  Son  and  Vanatta  for  the 
defendants. 
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Banford  et  al.  v.  Stein. 
Stein  v.  Chambless,  Banford  et  al. 

Appeals  from  Muscatine  District   Court — Thursday, 
June  18. 

These  cases  grow  oat  of  and  are  connected  with  that  between  these 
same  parties,  reported  in  18  Iowa,  474  After  that  case  was  affirmed 
and  remanded,  plaintiff  sued  upon  the  appeal  bond,  recovered,  and  de- 
fendants (in  the  second  of  the  above  cases)  appeal.  About  the  same 
time  plaintiffs  (in  the  first  case)  commenced  their  proceeding  on  the 
equity  side  of  the  court,  claiming  part  of  the  lands  covered  and  included 
in  the  former  judgment  as  a  homestead  (the  wife  of  Banford  now  being 
a  party,  and  not  before),  and  also  for  improvements  made  and  taxes 
paid.  On  the  hearing,  the  judgment  was,  in  effect,  in  defendants'  favor, 
and  plaintifls  appeal. 

Cloud  &  BroomhaU  and  Jacob  Butler  for  the  appellants —Bichman 
&  Covrskadden  for  the  appellee. 

Wright,  J.  —  Both  cases  were  referred  to  W.  F.  Brannon,  Esq.  His 
report  is  very  able  and  full,  covering  every  point  made  by  the  case. 
The  questions  made  are,  in  our  opinion,  of  easy  disposition,  and,  with- 
out undertaking  to  incumber  the  opinion  with  a  statement  of  all  the 
facts  or  a  further  reference  to  a  most  voluminous  record,  we  notice 
briefly  the  objections  made  by  counsel  to  the  findings  of  the  referee 
and  the  judgment  of  the  court  below. 

Stein,  in  addition  to  his  sheriff's  title  (see  the  case  in  18  Iowa,  supra), 
set  up  a  mortgage  given  by  Banford  and  wife,  which  was  a  lien  on  the 
homestead,  with  other  land.  The  referee,  while  he  found  that  the  pur- 
chaser did  not  obtain  title  to  the  homestead  by  his  purchase  at  the 
sheriff's  sale,  held  that  it  was  subject  to  this  mortgage.  Appellants 
now  object  that  he  should  have  ordered  the  other  land  to  be  first  sold. 
A  sufficient  answer  to  this  objection  is  found  in  the  fact,  that  neither 
the  referee  nor  District  Court  undertook  to  make  any  order  in  this 
respect.  It  was  simply  found  that  the  mortgage  (being  for  the  purchase- 
money)  was  a  lien,  and  no  direction  was  given  as  to  the  order  of  the 
sale.  Indeed,  it  was  not  ordered  to  be  sold.  It  will  be  time  enough  to 
consider  and  determine  which  of  the  several  tracts  should  be  first  sold, 
when  the  question  properly  arises. 

The  claim  for  improvements  was  made  after  the  judgment  in  favor 
of  Stein  for  the  lands,  and  after  he  had  obtained  possession  under  a 
proper  writ  of  restitution.  There  is  no  claim  that  the  possession  was 
obtained  by  fraud,  nor  that  there  was  such  fraudulent  conduct  on  the 
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part  of  the  holder  of  the  legal  title  as  would  entitle  defendant  (Cham- 
bless)  to  recover  in  equity  for  hie  improvements.  This  case  is  folly 
covered  by  Webder  v.  BUtoart (6  Iowa, 401);  Clauum  v.  Kuetd  and 
Bayburn  (14  id.  186).  There  is  no  element  in  this  case  to  take  it  out 
of  the  rule  there  recognized.  The  referee  so  held,  and  in  this  there 
was  no  error ;  and  the  same  rule  obtains  as  to  taxes  paid  prior  to  the 
former  litigation. 

As  to  the  action  upon  the  appeal  bond,  and  the  amount  of  damages 
awarded  by  the  referee,  it  is  only  necessary  to  state,  that  the  testimony 
is  not  in  the  record.  The  basis  adopted  by  the  referee  is  certainly  not 
unfair  to  the  defendants.    It  does  not  appear  that  rent  was  allowed  for 

the  use  of  the  homestead  tract 

Affirmed. 


Hobbs  v,  Brayton. 

Appeal  from  Delaware  District  Court  —  Saturday, 
May  16. 

CONTRACT:  PAROL  AGREEMENT:  STATUTE  OF  ffRATJDS. 

Suit  in  equity  for  specific  performance,  and  for  injunction  against 
waste,  and  prosecution  of  suit  at  law.  There  was  a  decree  by  the 
District  Court  for  the  plaintiff,  and  defendants  appeal. 

John  Jf.  Brayton,  pro  $e,  and  Wm.  G.  Hammond  for  the  appellants— 
WU$on  <£  Bond  and  W.  T.  Barker  for  the  appellee. 

Cole,  J.  — Charles  W.  Hobbs,  the  father  of  the  plaintiff,  formerly 
owned  about  three  hundred  and  sixty  acres  of  land  near  Delhi,  in 
Delaware  county.  About  three  hundred  and  twenty  acres  were  in- 
cumbered, first,  with  a  mortgage  to  the  school  fund ;  second,  with  a 
trust  deed ;  and  third,  with  several  judgments,  the  second  of  which 
judgments,  in  point  of  priority,  was  owned  by  the  defendant,  Albert 
W.  Brayton.  Under  the  judgment,  which  was  the  first  lien,  Albert  W. 
Brayton  had  purchased  the  forty  acres  not  included  in  the  school  fund 
mortgage  or  trust  deed.  Under  the  trust  deed  sale,  the  plaintiff, 
Charles  F.  Hobbs,  had  purchased  all  the  lands  included  in  it.  Albert 
W.  Brayton's  judgment  was  yet  unsatisfied.  Charles  W.  Hobbs 
claimed  a  homestead  in  forty  acres  of  the  land  included  in  the  school 
fund  mortgage  and  trust  deed.  The  school  fund  mortgage  was  about 
to  be,  though  it  was  not  yet,  foreclosed.  John  M.  Brayton  held  cer- 
tificates of  tax  sale  on  some  of  the  lands,  and  was  the  agent  and  attor- 
ney of  the  defendant,  Albert  W.  Brayton,  who  was  a  non-resident. 

Under  these  circumstances  the  plaintiff,  Charles  P.  Hobbs,  his  ather, 
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Charles  W.  Hobbs,  who  was  insolvent,  and  the  defendant,  John  M. 
Brayton,  for  himself,  and  as  agent  for  his  brother,  Albert  W.  Brayton, 
met  for  the  purpose  of  agreeing  upon  and  adopting  some  plan  whereby 
their  respective  interests  might  be  fully  protected.  It  was  finally  agreed 
to  fix  a  proportionate  valuation  upon  each  forty,  excepting  the  home- 
stead, so  that  the  aggregate  would  equal  the  total  amount  oi  the 
school  fund  mortgage  debt,  the  trust  deed  debt,  and  the  judgment  of 
Albert  W.  Brayton,  and  the  one  prior  in  lien  to  his.  Such  valuation 
was  fixed  by  John  M.  Brayton,  and  the  plaintiff,  agreeing  thereto, 
selected  sixty  acres,  the  estimated  value  of  which  equaled  the  amount 
bid  at  his  trust  deed  sale  and  purchase.  Forty  acres,  so  selected,  was 
included  in  the  trust  deed,  and  the  other  was  an  undivided  half  of  a  tract 
bought  by  Albert  W.  Brayton  at  execution  sale.  Charles  W.  Hobbs 
was  to  have  his  homestead,  Albert  W.  Brayton  was  to  take  the  re- 
mainder of  the  land,  and  John  M.  Brayton,  for  him,  was  to  attend  the 
school  fund  mortgage  foreclosure  sale,  and  bid  in  the  property,  so  as  to 
perfect  the  title  of  all  the  parties  to  their  respective  portions,  and  the 
plaintiff  was  not  to  attend  or  bid.  Deeds  were  then  to  be  made  by 
each  party  to  the  others  accordingly. 

This  agreement  was  in  parol,  but  it  is  testified  to  substantially  alike 
by  all  the  parties.  The  defendant,  John  M.  Brayton,  however,  testifies, 
that  the  agreement  was  to  be  reduced  to  writing  and  signed  by  the 
parties.  In  this  he  is  flatly  contradicted  by  Charles  W.  Hobbs,  and,  in 
effect,  by  Charles  F.  Hobbs.  Though  the  latter  admits,  that  said  Bray- 
ton said  it  had  best  be  reduced  to  writing,  so  that  he  could  use  it  in 
the  foreclosure  proceeding  if  necessary.  It  was  never  signed  by  any  of 
the  parties. 

The  plaintiff  relying  upon  the  agreement,  did  not  attend  the  school 
fund  mortgage  foreclosure  sale,  and  John  M.  Brayton  did  attend,  and 
bought  the  whole  property,  except  the  homestead,  in  his  own  name, 
for  the  mortgage  debt  and  costs,  about  four  hundred  and  forty-seven 
dollars.  And  the  plaintiff,  relying  upon  and  carrying  out  the  agree- 
ment, held  possession  of  the  portion  he  was  to  have,  and  made  no 
claim  to  any  other  portions.  The  Braytons  refusing  to  execute  the 
deeds,  and  John  M.  having  brought  suit  at  law  to  recover  the  land 
claimed  by  plaintiff,  this  suit  was  brought  to  compel  specific  perform- 
ance of  the  agreement  and  enjoin  the  suit  at  law. 

The  District  Court  decreed  the  performance  and  perpetuated  the 
injunction.  This  was  right.  The  defendants  having  had  the  full 
benefit  of  the  agreement,  and  the  plaintiff  relying  thereon  having  per- 
mitted them  to  purchase  at  the  school  fund  mortgage  foreclosure  sale, 
whereby  they  perfect  the  title  in  themselves  to  all  the  land  not  claimed 
now  by  him,  except  the  homestead,  it  would  be  grossly  inequitable 
and  unconscionable  to  excuse  them  from  the  performance  of  their 
undertakings,  and  especially  to  take  from  him  the  lands  he  was  to  have, 
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and  for  which  he  paid  his  money  and  discharged  a  lien  paramount  to 
Albert  W.  Brayton's  judgment. 

If  the  parol  contract  with  reference  to  the  adjustment  of  the  liens 
and  rights  of  the  parties  and  to  the  purchaser  under  the  school  fund 
mortgage  is  within  the  statute  of  frauds,  the  same  was  proved  by  the 
testimony  of  the  defendant  as  a  witness,  and  is  therefore  taken  out  of 
the  statute.  Rev.  §  4010.  Defendants,  admitting  the  terms  of  the  con- 
tract, claim  that  it  was  to  be  reduced  to  writing  and  signed.  It  was 
drawn  out  by  one  of  the  defendants,  bat  not  signed.  A  fair  prepon- 
derance of  the  evidence  is  against  the  proposition,  that  it  was  to  be 
signed  before  it  was  to  be  regarded  by  the  parties  as  completed. 

But  the  District  Court  also  decreed,  that  the  plaintiff  recover  of 
defendant,  Albert  W.  Brayton,  the  sum  of  four  hundred  and  forty  dol- 
lars, the  amount  of  his  bid  at  the  trust  deed  sale  and  interest  thereon. 
This  was  error.  Certainly,  the  plaintiff  is  not  entitled  to  his  land,  and 
to  his  money  both. 

The  District  Court  also  adj  udged,  that  plaintiff  recover  his  costs.  The 
plaintiff,  by  the  agreement,  as  proven,  was  to  convey  by  deed  of  quit- 
claim to  Albert  W.  Brayton,  all  the  lands  purchased  by  him  at  the  trust 
deed  sale,  except  the  forty  to  be  kept  by  him.  So  also  was  Charles  W. 
Hobbs  to  convey  in  like  manner,  all  except  the  homestead  and  plaintiff's 
sixty  acres.  Those  conveyances  were  not  made  until  the  term  before 
the  cause  was  submitted.  The  plaintiff  had  no  complete  right  to  his 
action  for  specific  performance  until  he  had  himself  performed,  or  offered 
to  perform,  on  his  part.  His  right  of  action  was  not  perfect  until  his 
tender  of  the  deed.  The  plaintiff  will  be  required  to  affix  and  properly 
cancel  a  proper  revenue  stamp,  to  the  deed  tendered  by  him,  and  will 
thereby  be  entitled  to  his  decree  for  specific  performance.  Plaintiff  to 
pay  costs. 

The  judgment  of  the  District  Court  will  be  modified  accordingly. 
The  defendants  will  also  recover  costs  in  this  court. 

Modified  and  affirmed. 

Wright,  J.  (dissenting). — In  a  case  involving  purely  questions  of 
fact,  I  regret  that  I  cannot  bring  myself  to  agree  with  the  other  mem- 
bers of  the  court.  Upon  the  evidence  found  in  this  record,  however, 
I  have  a  conviction  so  clear  and  decided,  adverse  to  the  construction 
given  to  it  in  the  foregoing  opinion,  that  I  cannot,  consistently  with 
my  views  of  duty  and  the  law,  yield  to  the  substantial  affirmance  of 
this  judgment.  The  point  of  divergence  is,  that  I  insist  that  the  tes- 
timony fails  entirely  to  show  that  there  ever  was  a  completed  contract 
in  relation  to  this  land.  That  the  parties  talked  about  it  I  admit,  but 
the  terms  were  to  be  reduced  to  writing,  and  thus  definitely  and  per 
manently  settled.  This  the  defendant,  Brayton,  offered  to  do.  He 
drew  up  the  contract,  which  the  other  parties  refused  to  sign,  and 
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never  would  execute.  There  is  no  admission  of  the  contract,  as  set  up 
by  plaintiff,  in  defendant's  answer,  nor  by  his  testimony.  The  case  is 
simply  one  where  the  plaintiff  relies  upon  a  parol  contract  for  the  pur- 
chase of  land  —  no  money  paid,  possession  taken,  nor  any  other  circum- 
stance to  take  it  out  of  the  statute  —  one  where  the  parties  negotiated 
as  to  the  terms,  and  separated  with  the  understanding  that  the  whole 
matter  was  to  be  reduced  to  writing.  This,  however,  never  was  done ; 
nor  was  the  failure  from  any  fault  of  defendants.  To  decree  a  specific 
performance  under  such  circumstances,  is,  in  my  opinion,  to  overlook 
and  disregard  the  safeguards  of  the  statute,  and  to  give  to  a  mere 
negotiation  as  to  terms  the  full  force  and  effect  of  a  complete  contract. 
The  case  of  Auter  v.  Miller  (18  Iowa,  405)  is  directly  in  point.  In  my 
opinion,  plaintiff's  bill  should  have  been  dismissed. 


Smith  v.  Collins. 
Appeal  from  Jackson  District  Cowrt — Friday,  Jime  19. 

Replevin  for  a  horse  claimed  to  be  exempt  from  execution.  The 
evidence  upon  the  question  of  fact  as  to  whether  plaintiff  by  the  use  of 
the  team  of  which  the  horse  was  a  part,  habitually  earned  his  living, 
being  conflicting,  this  court  refused  to  interfere  with  the  finding  of  the 
court  below  for  the  defendant,  and  the  judgment  was  affirmed.  Weight, 
J.,  delivering  the  opinion. 

B.  F.  Thomcti  for  the  appellant— Booth  &  Graham  for  the  appellee. 
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ACCOUNT. 
*  See  Assignment. 

ACTION. 
See  Damages,  5. 

ADMIBALTY. 

1.  Jurisdiction  or  federal  courts  exclusive.  The  jurisdiction  con- 

ferred upon  the  federal  courts  by  the  ninth  section  of  the  judiciary 
act  of  1789,  in  civil  causes  of  admiralty  and  maritime  juridiction, 
is  exclusive.   Walters  v.  The  Steamboat  MoUie  Dossier,  192. 

2.  Actions  against  boats  under  state  law:  proceedings  m  rem.  So 

much  of  chapter  148  of  the  Revision  as  undertakes  to  give  a 
remedy  m  rem  against  a  boat  or  vessel  for  a  cause  of  action  of 
admiralty  cognizance,  is  in  conflict  with  the  constitutional  legis- 
lation of  congress  conferring  exclusive  admiralty  jurisdiction  on 
the  District  Courts  of  the  United  States.  Id. 

3.  How  admiralty  jurisdiction  is  determined.  To  determine  the 

Question  of  admiralty  jurisdiction  in  rem,  regard  must  be  had  to 
tie  character  of  the  water,  to  the  character  of  the  boat  or  vessel, 
and  the  character  of  the  contract  or  tort  which  forms  the  subject 
of  the  action.  Id. 

4.  To  what  rr  extends.  The  admiralty  jurisdiction,  under  the  ninth 

section  of  the  iudiciary  act  of  1789,  extends  to  the  public  naviga- 
ble rivers  of  the  United  States,  and  to  all  public  waters  capable 
of  being  navigated  by  maritime  or  commercial  vessels  propelled 
by  wind  or  steam.  Id. 

5.  Maritime  torts.    Admiralty  will  take  cognizance  of  maritime 

torts.  Id. 

6.  Collision  between  steamboat  and  flatboat.  A  collision  between  a 

steamboat  and  flatboat  on  a  navigable  river,  makes  a  case  within 
the  admiralty  jurisdiction  of  the  federal  courts,  when  the  remedy 
is  by  a  direct  proceeding  against  the  boat,  and  not  against  the 
owners  thereof  Id. 

7.  Principles  applied.  Where  it  appeared  from  the  petition  that  a 

steamboat  navigating  the  Missouri  river,  as  a  common  carrier  of 
passengers  and  freight,  tortiously  run  so  near  a  flatboat  laden 
with  lumber  and  actually  navigating  the  river,  as  to  cause  it  to 
sink,  it  was  held,  that  it  presented  a  case  of  admiralty  cognizance, 
and  that  the  owner  of  the  flatboat  could  not  pursue  a  remedy  in 
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rem  against  the  boat,  under  the  State  law  (ch.  148  of  the 
Revision),  and  in  the  State  courts.  Id. 

8.  Want  of  jurisdiction  :  when  it  mat  be  urged.  It  was  also  hM, 
that,  though  the  jurisdiction  of  the  State  court,  in  such  case,  was 
not  questioned  below,  the  objection  might  be  made  for  the  first 
time  in  the  Supreme  Court  id. 

AGENT. 
See  Principal  and  Agent. 

AMENDMENT. 
New  allegations.  In  an  action  for  damages  resulting  from  fraudulent 
representations  of  the  defendant  in  relation  to  the  nature  of  a 
patent  right  sold  by  him  to  the  plaintiff,  the  plaintiff  may  so 
amend  a  count  which,  out  of  several  in  his  petition,  he  has  been 
compelled  to  elect  and  stand  upon,  as  to  declare  for  the  first  time 
for  a  breach  of  warranty  in  such  sale  as  well  as  for  the  fraud. 
Hunt  v.  Hoover,  231. 

APPEAL. 

1.  To  Supreme  Court  :  remittitur.    Where  a  money  judgment  has 

been  rendered  for  too  large  a  sum.  the  appellee  may  remit  the 
excess,  and  judgment  will  be  rendered  in  the  Supreme  Court 
for  the  correct  amount  McNorton  v.  Akers,  369. 

2.  Equity  case  tried  bt  second  method.    In  order  to  bring  up  for 

review  by  the  Supreme  Court,  a  judgment  of  the  court  below  in 
an  equitable  action  tried  by  the  second  method,  the  same  steps 
must  be  taken  as  in  an  ordinary  action  at  law.  BuckwaUer  v. 
Oraig,  215. 

ASSIGNMENT. 

Of  account  against  county  :  attachment  of  county  warrant  :  notice. 
The  levy  of  an  attachment  upon  a  county  warrant  in  the  hands 
of  the  clerk  of  the  District  Court,  issued  upon  an  account  of  the 
defendant  against  the  county,  but  which,  at  the  time  of  the  levy, 
he  had  assigned  for  a  valuable  consideration  to  a  third  party,  of 
which  the  clerk  received  notice  before,  but  the  plaintiff  not  until 
after,  the  levy,  gives  to  the  attaching  creditor  no  right  on  the 
warrant  as  against  such  third  party.  The  creditor  in  such  case 
acquires  by  his  levy  no  greater  interest  than  the  debtor  had  in 
the  property  attached.  Stephenson  v.  Wcddm  et  alt  84. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
1.  Mortgage  in  contemplation  of  insolvency.  It  may  be  regarded 
as  settled  in  this  State,  that  the  execution  of  a  mortgage  to  one 
or  more  creditors,  is  not  rendered  void  by  the  fact  that  the  mort- 
gagor executed  the  same  in  contemplation  of  insolvency,  and 
immediately  thereafter  executed  a  general  assignment.  {Lamp- 
son  &  Powers  v.  Arnold,  19  Iowa,  479.)  It  is  accordingly  held, 
that  a  mortgage  of  property  situated  in  this  State  is  not  rendered 
invalid  by  the  execution,  on  the  same  day  in  another  State,  of  a 
general  assignment,  with  preferences,  of  property  in  the  latter 
State.  Lyon  v.  Mcllvaine  et  ai,  9. 
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2.  Preferences.  A  debtor  in  insolvent  circumstances  may  pay  or 
secure  the  claims  of  part  of  his  creditors  to  the  exclusion  of  others. 
All  his  property  may  be  given  in  payment  or  security  to  one, 
and  the  transaction  will  not  be  considered  fraudulent  or  void,  as 
being  in  contravention  with  chapter  seventy-seven  of  the  Revision, 
relating  to  general  assignments.  Davis  is  Co.  v.  Gibbon,  257. 

ATTACHMENT. 

1.  Garnishment  or  note  past  due.    The  garnishment  of  the  maker  of 

a  negotiable  note  past  due  will  not  render  him  liable  unless  the 
note  is  delivered,  or  he  is  completely  exonerated  or  indemnified 
from  all  liability  thereon.  (Rev.  §  3211.)  Hughes  v.  Monty,  499. 

2.  Garnishment.    Until  an  order  is  made  discharging  the  garnishee, 

he  has  no  right  to  pay  his  creditor  any  money  or  property  sub- 
ject to  the  garnishment  proceeding.  If  he  does  pay,  it  is  at  his 
periL  Id. 

See  Assignment. 

ATTORNEY. 
See  Justice  of  the  Peace  ;  Replevin,  2. 

BAIL  BOND. 

1.  Failure  op  clerk  to  mark  "  accepted."  The  objection  that  a  bail 

bond  filed  and  approved  by  the  clerk,  was  not  also  marked 
"accepted"  by  him  as  specified  in  section  4968  of  the  Revision, 
is  technical  and  cannot  affect  the  right  of  the  State  to  recover 
upon  the  bond.  The  State  v.  Emily,  24 

2.  Acceptance  without  justification.  While  an  accused  who  is  held 

to  bail  cannot  demand  a  discharge  upon  tendering  bond  and 
surety,  unless  his  bail  justify  as  required  by  the  statute,  yet  if  a 
court  or  officer  accepts  the  bail  without  requiring  such  justifica- 
tion, such  fact  will  not  render  the  bond  void,  nor  discharge  the 
bail  from  liability  thereon.  Id. 

3.  Default  :  error  in  title  of  cause.  The  fact  that  the  title  of  a 

criminal  cause  in  which  a  default  is  entered,  omits  the  name  of 
one  of  the  defendants,  does  not  vitiate  the  default,  nor  affect 
the  right  of  recovery  against  the  bail,  when  there  is  no  reason- 
able question  as  to  the  identity  of  the  cause.  Id. 

4.  Re-arrest  of  accused.   Nor  does  the  re-arrest  and  holding  for 

trial  of  the  accused  after  the  default  has  been  entered,  affect  the 
right  of  the  State  to  recover  upon  the  forfeiture  already  taken.  Id. 

BILLS  AND  NOTES  NEGOTIABLE. 
1.  Latent  infirmities.  Where  a  note  payable  to  bearer  is  signed  by  a 
surety  and  left  in  the  hands  of  the  maker,  with  the  understand- 
ing that  it  is  not  to  be  negotiated  until  the  performance  by  him 
of  a  certain  condition,  its  negotiation  before  the  performance  of 
such  condition,  does  not  constitute  any  defense  against  a  bona 
fide  holder.  Gage  v.  Sharp,  16. 
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2.  Stamps.  Nor  will  the  fact  that  the  note  was  not  stamped  when 

intrusted  to  the  maker,  affect  the  right  of  a  bona  fide  holder  to 
recover.  (Blackvocll  v.  Denie,  23  Iowa,  63.)  Id. 

3.  Patabli  to  bearer:   negotiation  to  another  than  pate*.   The 

negotiation  of  a  note  payable  to  a  payee  or  bearer,  to  another 
than  and  not  to  such  payee,  is  not  of  itself  sufficient  to  charge 
the  taker  with  notice  or  a  defect  therein.  Id 

4.  Presumption  of  maturity  :  evidence.  While  the  fact  of  payment 

of  part  of  a  note  may  be  competent  evidence  to  be  considered 
by  a  jury  in  determining  the  time  of  the  maturity  of  the  note, 
yet  no  presumption  of  law  arises  therefrom,  that  the  note  was 
then  due.  Hughes  v.  Monty,  499. 

BOAT. 
See  Admiralty. 

CARRIER. 
See  Common  Carrier 
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Parshatt  v.  Moody,  986. 

Robinson  v.  Lake,  14  Iowa,  491.  Statute 
of  limitations.  The  City  of  Pella  v. 
Scholte,  m. 

Rodemyer  v.  Rodman,  5  Iowa.  496. 
Husband  and  wife.  Shield*  v.  Key*, 
998. 

Ruble  v.  McDonald,  7  Iowa,  90.  New 
trial.  Robinson  v.  Bacon  A  Strohm, 
409;  White  v.  Poorman,  108. 

Sansee  v.  Wilson,  17  Iowa,  689.  Sale  of 
chattels.   Prather  <*  Parr  v.  Parker,  96. 

Savery  v.  Savery,  8  Iowa,  979.  Chattel 
mortgage.  Smith  <&  Co.  v.  McLean, 
898 ;  Lyon  v.  McRvaine  etal.,9. 

Scoles  y.  Wilsey,  11  Iowa,  861 ;  4  Iowa, 
845.  Original  notice.  KUemWer  v. 
Kitchen,  163. 

Seeyers  v.  Delashmutt,  11  Iowa,  174. 
Judgment  lien.  Thomas  y.  Kennedy, 
897. 


I  8emple  v.  Lee,  18  Iowa,  804.    Parties, 

1     Shield**.  Key*.  998. 

Sbppard  y .  Ford,  10  Iowa ,  509.    Pleading. 

I     Mitchell  v.  Moore  and  Moore,  894. 

Shepherd  v.  Brenton.  15  Iowa,  84.  New 
trial.  Robinton  v.  Bacon  and  Strohm. 
409. 

Sherman  y.  Western  Stage  Co.,  99  Iowa, 
666.  Statute  of  limitations.  Sherman 
v.  Weetern  Stage  Co..  515. 

Smith  y.  Dubuque  Co.,  1  Iowa,  494. 
Jurisdiction.  Halter*  v.  The  Steamboat 
Mollie  Dotier,  193. 

Smith.  Twogood  &  Co.  y.  Cooper  & 
Clark,  9  Iowa,  876.  Usury.  CaSanan 
et  al.  v.  Shaw.  441. 

Stancbfleld  v.  Palmer.  4  G.  Greene,  93. 
Replevin.    Smith  d  Co.  v.  McLean,  889. 

Starry  v.  8tarry,  91  Iowa,  954.  Admeas- 
urement of  dower.  Shawhan  etaLv. 
LnfferJXI. 

Suto  v.  Baughman,  90  Iowa,  497.  Intoxi- 
cating liquor.  The  State  v.  Mttnsem- 
maier,  87. 

State  v.  Carney,  90  Iowa,  89.  Intoxica- 
ting liquor.  The  State  v.  Munten- 
mater,  87. 

State  y.  Crogan,  8  Iowa.  696.  Criminal 
law.    The  State  v.  Verden,  196. 

State  v.  Cruise  J.9  Iowa,  819.  Evidence. 
The  State  v.  Vincent,  670. 

State  v.  Eads,  15  Iowa,  114.  Parties. 
Shield*  v.  Key*.  998. 

State  v.  Guisenbause,  90  Iowa,  988.  In- 
toxicating liquor.  The  State  v.  Mtm- 
tenmaicr.&l. 

State  v.  KimhalU  98  Iowa.  531.  Super- 
visors. Cooledge  v.  Mahaska  County, 
911. 

State  v.  Mlnnick,  15  Iowa,  194.  Resi- 
dence.   Love  v.  Cherry,  904. 

State  v.  Rorabacher,  19  Iowa,  154.  Evi- 
dence.   The  State  v.  Vincent,  570. 

8treet  v.  Beal  &  Hyatt,  16  Iowa,  68. 
Parties.    Shield*  v.  Key*,  998. 

Taylor,  Shipton  &  Co.  v.  Runyan  & 
Brown,  3  Iowa,  474.  Foreign  judg- 
ment,   demmer  <fc  Dunn  v.  Cooper,  186. 

Templin  v.  Iowa  City,  14  Iowa,  69.  Mu- 
nicipal corporation.  McCord  v.  High, 
886. 

Ticonlc  Bank  v.  Harvey,  16  Iowa,  141. 
Husband  and  wife.  Shield*  v.  Keys, 
898. 

Timmons  v.  Johnson,  15  Iowa,  98.  Gar- 
nishment.   Hughe*  v.  Monty,  499. 

Thomas  v.  Hillhouse,  17  Iowa,  67. 
Sale  of  chattels.  Prather  <t  Parr  v. 
Parker,  96. 

Thomas  v.  Hillhouse,  17  Iowa,  67.  At- 
tachment.   Stephenson  v.  Walden,  84. 

Torbert  v.  Hayden,  11  Iowa,  444.  Chat- 
tel mortgage.  Doane  <fc  Co.  v.  Oarret- 
son,  851. 

United  States  v.  Dubuque  Co.,  Mor.,  81. 
Mandamus.  Clark  v.  The  Board  of 
Directors,  866. 

Van  Orraan  v.  Spofford,  16  Iowa,  186. 
Pleading.    Carleton  v.  Byington,  179. 

Van  Wagner  v.  Van  Nos trend,  19  Iowa, 
499.  Conveyance.  Barlow  v.  McKin- 
ley,  69. 

Wade  v.  Carpenter,  4  Iowa,  861.  Juris- 
diction.   Shawhan  v.  Lqfer,  917. 

Wallace  v.  Muscatine,  4  Greene,  878. 
Municipal  corporation.  McCord  v. 
High,  XX. 
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Welton  ▼.  Ttoard,  15  Iowa,  496.  Judg- 
ment lien.    Thomas  t.  Kennedy,  897. 

Wetherell  ▼.  Brob&t,  28  Iowa,  606.  Rl^ht 
of  way.    Puttman  v.  HalUy,  436. 

White  v.  Polk  County,  17  Iowa,  418.  Ap- 
pointment of  attorney.  DanU  v.  Unn 
Co.,  608. 

White  y.  The  Road  District,  9  Iowa,  90S. 
Officer.    McOordv.High,m. 


Wlckersham   v.   Reeves    &    Miller,  1 

Iowa,  418.    Mortgage.    Lyon  y.  MeH- 

rairu,  9. 
Wilhclmi  ▼.  Leonard,  18  Iowa,  830.  Mort- 
_gage.    Lyon  v.  Mclltaine,  9. 
Williams  v.  Heath,  22  Iowa,  519.    Tax 

sale.    Ackley  v.  Sexton,  319. 
Wilson  t.  Jefferson  Co.,  18  Iowa,  183. 

Officer.    McCord  v.  High,  886. 


CERTIORARI. 
See  Highway,  5. 

COMMON  CARRIER. 
See  Railroad,  I. 

CONSTITUTIONAL  LAW. 
See  Poor,  3 ;  Railroad,  3. 

CONTRACT. 

1.  Verbal  for  sale  of  land  :  equity.   To  justify  a  court  of  equity 

in  ordering  the  specific  performance  of  a  verbal  contract  for  the 
sale  of  real  estate,  such  contract  shall  be  clearly  established  by  the 
evidence.  The  facts  which  were,  in  the  present  case,  held 
insufficient  to  establish  a  contract  of  this  character,  stated  and 
discussed  by  Cole,  J.  Thomburg  v.  Brornfield,  92. 

2.  Quantum  meruit.  Where  a  contract  for  the  rendition  of  services 

has  been  abandoned,  the  person  rendering  the  service  is  entitled 
to  recover  such  compensation  as  may  be  reasonable,  in  the  place 
of  what  he  would  have  received  by  the  terms  of  the  contract 
McAfferty  v.  Eak,  355. 

3.  Lex  loci.  The  validity,  nature,  obligation  and  interpretation  of  a 

contract,  is,  as  a  general  rule,  to  be  governed  by  the  law  of  the 
place  of  performance ;  but  it  is  also  a  general  rule,  that  if  the 
contract  is  void  or  illegal  by  the  law  of  the  place  where  made, 
it  will  be  held  void  and  illegal  everywhere.  Mc Daniel  v.  the 
Chicago  and  N.  W.  Railway  Co.,  412. 

4.  Performance   in   different   places.    Where  a  railway  company 

undertook  to  transport  from  the  city  of  Clinton,  in  this  State, 
and  deliver  in  Chicago,  a  certain  lot  of  cattle,  it  was  held,  that  the 
contract,  being  entire,  and  made  and  to  be  partly  performed  in 
this  State,  must  be  governed  by  our  law  as  to  its  validity  and 
interpretation.  Id. 

5.  Railroad  company  :  restriction  of  liability.   It  was  accordingly 

held,  where  the  contract  in  such  case  contained  a  stipulation 
restricting  their  liability  as  common  carriers,  which,  under  chap- 
ter of  the  Laws  of  1866,  was  inoperative  and  of  no  effect ;  that 
the  stipulation  was  void ;  and  that  the  company  were  liable  as 
common  carriers,  the  same  as  if  no  such  stipulation  had  been 
inserted.  Id. 

6.  Parol  evidence:   principal  and  agent.   Where  a  contract  pur- 

ports to  be  executed  by  one  in  his  own  behalf,  parol  evidence  is 
not  admissible,  in  an  action  brought  upon  the  instrument,  to 
show  that  in  fact  he  signed  it  as  agent  of  another,  for  the  pur- 
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pose  of  charging  the  latter  as  principal  Following  Harkhu  v. 
Edwards  &  Turner  (1  Iowa,  462;)  Davison  6  True  v.  The  Daven- 
port Gas  Light  and  Coke  Co.,  419. 

7.  Action  upon  the  special  facts.  But  it  seems  that  if  the  alleged 

principal  in  fact  received  the  consideration,  and  the  benefits  of 
the  contract  inured  to  Him,  then,  in  equity  at  least  an  action 
might  be  maintained  against  him  upon  the  special  nets  of  the 
case.  Id. 

8.  Need  not  be  read  over:  instruction  tending  to  mislead.    The 

defendant  in  an  action  claimed,  that  the  subject  in  controversy 
was  covered  by  the  terms  of  a  written  contract  The  court 
instructed,  that,  if  the  "  writing  executed  at  the  time  of  the 
contract,  was  read  over  to  the  plaintiff  and  he  understood  and 
accepted  it,  then  the  parties  are  bound  by  its  terms  as  fixing 
their  rights,"  etc.  Hefd,  that  the  instruction  had  a  tendency  to 
mislead,  because  the  jury  might  infer  therefrom,  that  if  the 
writing  was  not  read  over  to  plaintiff,  though  understood  by 
him,  it  would  not  have  tjie  binding  force  to  which  it  would 
otherwise  be  entitled.  Anderson  v.  Weiser,  428. 

9.  Parol  evidence.   Parol  evidence  is  not  admissible  to  change  or 

vary  the  terms  of  a  written  contract  In  the  absence  of  fraud 
or  mistake,  the  writing  must  be  accepted  as  the  authoritative 
evidence  or  the  agreement  Id. 

10.  Land  exchange:  false  representations.  Where  material  repre- 
sentations relative  to  the  quality  of  land  are  false,  and  so  known 
to  be  by  the  party  making  them,  this  amounts  to  fraud,  for  which  a 
rescission  of  the  contract  for  the  exchange  of  lands  in  the  nego- 
tiation of  which  the  representations  were  made,  will  be  rescinded 
and  a  conveyance  ordered.  (Holmes  v.  Clark,  10  Iowa,  423.) 
MitcheU  v.  Moore,  394. 

11.  Rescission.  A  return  of  the  deed  in  such  case  by  the  party  seeking 
the  rescission,  would  not  be  sufficient  to  divest  himself  of  the  title 
conveyed  to  him ;  but  if  it  appears  that  before  suit  he  expressed  his 
willingness  to  restore  to  defendant  all  he  had  received  from  him 
in  the  exchange,  upon  defendant  reconveying  the  land  received 
from  him,  which  defendant  refused,  it  is  sufficient  Id. 

See  Mortgage,  6;  Conveyance,  5,  6. 

CONVEYANCE. 

1.  Covenant  against  incumbrances :  right  or  way:  knowledge  by 

Grantee.  A  right  of  way  for  a  railroad  is  an  incumbrance  for 
which  a  grantee  may  recover  under  a  covenant  against  incum- 
brances, though  he  had  full  knowledge  of  such  incumbrance  at  the 
time  he  accepted  the  deed.  The  case  of  Van  Wagner  v.  Yon 
Nostrand  (19  Iowa,  422)  followed.  Barlow  v.  McKinley,  69.     V 

2.  Breach:  measure  of  damages:  property  consideration.  In  an 

action  for  a  breach  of  covenant  in  a  deed,  it  is  proper  to  base  the 
recovery  upon  the  value  of  personal  property  taken  as  the  con- 
sideration, which  the  parties  themselves  fixed  thereon  at  the  time 
of  the  sale,  rather  than  its  actual  vale.   Williamson  v.  Test,  138. 
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8.  Warranty.  A  deed  of  conveyance  recited,  that  the  grantor  "sells, 
conveys  and  quitclaims,"  and,  after  describing  the  lot.  "  covenants 
to  warrant  and  defend  the  said  premises  against  the  lawful  claims 
of  all  persons  whomsoever,  except  the  United  States."  The  deed 
was  intended  to  convey  the  "settler's  or  claimant's  title,"  which 
the  defendant  did  not  have,  nor  any  title.  Edd}  that  the  grantor 
was  liable  upon  his  covenant,  notwithstanding  the  words  "sell, 
convey  and  quitclaim,"  Id. 

4.  Mistake:  grantor  mat  correct.  Where  a  court  of  equity  would 
compel  a  grantor  to  correct  a  mistake  in  the  description  of  land 
intended  to  be  conveyed,  he  may  voluntarily  do  what  equity 
would  thus  enforce.  Thomas  v.  Kennedy,  397. 

6.  Contract:  description.  A  verbal  contract  for  the  conveyance  of  a 
right  of  way  over  real  estate,  is  sufficiently  certain  in  description, 
if  the  points  of  commencement  and  termination  as  well  as  the 
line  of  the  way,  be  so  fixed  by  the  terms  of  the  agreement  that 
they  may  be  readily  ascertained  by  the  government  surveys;  and 
though  the  length  of  way  is  uncertain  from  the  statements  of  the 
contract,  yet  if  its  certainty  is  fixed  by  other  descriptions  it  is 
sufficient  Certain  fixed  points,  courses  and  monuments,  control 
distances.  Puttman  v.  Haltey,  425. 

6.  Contract.  Where  there  is  a  contract  for  the  sale  and  conveyance 
of  certain  real  estate  and  for  a  right  of  way  over  certain  other 
real  estate,  embodied  in  the  same  agreement,  that  portion  relating 
to  the  right  of  way  may  be  shown  and  enforced  notwithstanding 
a  deed  for  the  real  estate  purchased,  made  pursuant  to  the  con- 
tract, contains  no  mention  of  the  right  of  way.  The  deed,  in 
such  a  case,  does  not  contain  the  contract  of  the  parties.  Id. 
%7.  Consideration.  The  consideration  of  a  conveyance  may  be  shown 
to  be  different  from  that  stated  in  the  deed.  Id. 

8.  Duress:  husband  and  wife.  A  person  being  charged  with  the 
larcenev  of  goods  from  the  store  of  his  employers,  a  portion  of 
which  had  been  appropriated  to  the  improvement  of  a  homestead 
occupied  by  him  and  his  family,  his  wife,  under  suggestions  of 
sending  her  husband  to  the  penitentiary,  of  being  prosecuted  her- 
self for  complicity  with  him,  and  also,  that  her  homestead  could 
be  reached  by  judicial  process,  was  prevailed  upon  to  join  her 
husband  in  the  execution  of  a  deed  for  such  homestead,  the  title 
to  which  was  in  her,  to  such  employers.  Held,  that  the  convey- 
ance was  obtained  under  such  circumstances  of  oppression  as  pre- 
cluded the  idea  of  a  free  and  voluntary  act  on  tne  part  of  the 
wife ;  but  as  the  evidence  showed  a  willingness  on  her  part  to  secure 
to  the  employers  whatever  was  rightfully  due  them  by  reason  of  the 
wrongful  appropriation  of  their  property,  by  the  husband,  to  the 
improvement  of  the  premises,  it  was  ordered  that  the  conveyance 
to  them  be  confirmed  upon  their  paying  to  the  wife  the  value  of 
the  premises  after  deducting  the  amount  thus  due  them;  or,  that> 
at  the  wife's  election,  the  conveyance  be  set  aside,  upon  her  pay- 
ing to  them  this  latter  amount  together  with  such  sums  as  they 
had  paid  on  account  of  the  premises  since  the  conveyance  to 
them.  Oohegan  v.  Leach,  509. 

See  Parties,  1. 
Vol.  XXIV.— 11 
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CORPORATION,  MUNICIPAL. 

1.  Dedication  :  streets  and  alleys.  A  proprietor  laying  off  an  addi- 

tion to  an  incorporated  town  or  city  cannot  confer  upon  some 
other  public  corporation  control  over  the  streets  and  alleys.  It  was 
accordingly  held,  where  a  proprietor  caused  land  to  be  platted 
into  blocks  and  lots,  with  streets  and  alleys,  as  an  addition  to  a 
town,  in  conformity  with  chapter  41  of  the  Code  of  1851,  that 
an  entry  upon  the  plat  that  the  streets  and  alleys  marked  thereon 
were  conveyed  to  the  county  within  which  said  town  was  situate, 
was  ineffectual  to  deprive  the  latter  or  confer  upon  the  former 
any  rights  in  or  control  over  such  streets  and  alleys.  The  City  cf 
De$  Mom*  v.  Ball,  234. 

2.  Acceptance  or  addition.  The  acceptance  on  the  part  of  an  incor- 

porated town  or  city  of  an  amended  charter,  which  includes  an 
addition  previously  laid  off  and  platted,  amounts  to  an  accept- 
ance of  such  addition  and  the  streets  and  alleys  therein.  Id. 

8.  firFECT  of  dedication.  The  laying  off  and  recording  a  town  plat 
or  of  an  addition  thereto  under  said  chapter  41  of  the  Code 
of  1851,  had  the  effect  to  vest  in  the  corporation  the  fee  simple 
title  to  and  exclusive  right  of  dominion  over  the  streets  and 
alleys  thus  dedicated  to  the  public  use.  In  such  case  neither  the 
original  proprietor  nor  his  grantees  have  the  right  to  the  subter- 
raneous deposits  of  coal  within  the  limits  of  such  streets,  and  the 
corporation  may  maintain  an  action  against  him  for  coal  mined 
and  taken  by  him  from  beneath  the  same.  Id. 

4.  Statute  constbued  :  right  of  action.  The  term  <4  fee  simple  title," 
as  used  in  section  635  of  the  Code  of  1851,  should  not  be  con- 
strued in  the  same  sense  as  is  usually  given  to  it,  and  the  city 
council  cannot  maintain  an  action  for  the  value  of  coal  mined  by 
the  proprietor  or  adjacent  lot  owner.  But,  if  such  mining  opera- 
tions have  injured  the  streets  or  rendered  them  more  expensive 
of  improvement  for  any  of  the  uses  to  which  they  may  be  ap- 
plied, the  city  could  recover  for  such  injury.  Per  Cole,  J.,  dis- 
senting in  same  case. 

6.  Railroads  :  appropriation  of  streets  for.  Where  the  fee  of  the 
streets  in  a  city  is  vested  in  the  corporation  in  trust  for  the 
public,  the  legislature  may  authorize  them  to  be  used  by  a  rail- 
road company  in  the  construction  of  its  road  without  the  consent 
of  the  city  and  without  compensation, 

Arffu.  1.  Lboislatptb  power.  The  Bnglbfe  doctrine,  that  the  King  cannot 
force  a  new  charter  upon  a  corporation,  has  no  application  in  this  conn- 
try  to  the  power  of  the  legislature.  The  latter  mar  incorporate  a  place 
without  its  consent,  and  without  its  consent  qualify,  abridge  or  abolish 
its  municipal  powers. 

Argu.  9.  8treets  not  private  property.  The  streets  of  a  city  are  not  the 
private  property  of  the  corporation  in  such  a  sense  as  to  necessarily 
entitle  it  to  compensation  for  the  additional  public  use.  the  same  as  a 
private  proprietor  holding  the  fee.  City  of  Canton  v.  Cedar  Bapld*  and 
M&owi  River  S.  B.  Co.  455. 

6,  Principle  applied.  It  was  accordingly  hdd\  that  the  act  of  March 
26,  I860,  and  legislation  connected  therewith,  granting  the  lands 
before  granted  to  and  resumed  from  the  Iowa  Central  Air  Line 
railroad,  to  the  Cedar  Rapids  and  Missouri  River  Railroad  com- 
pany, on  condition  that  it  should  build  a  railroad  from  th*  city 
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of  Lyons  to  a  point  of  intersection  with  the  Chicago,  Iowa  and 
Nebraska  railroad,  within  the  corporate  limits  of  the  city  of  Clin- 
ton, conferred  upon  said  Cedar  Rapids  and  Missouri  River  Rail- 
road company  all  requisite  power  to  use  so  much  of  the  streets 
of  Clinton  as  was  necessary  in  the  construction  of  said  road  as 
designated,  without  the  consent  of  the  city  and  without  award- 
ing it  compensation.  And  it  appearing  that  the  railroad  com- 
pany had,  in  the  selection  of  its  route  within  the  city,  duly 
respected  the  grades  of  the  streets,  and  avoided  the  use  of  them 
so  far  as  practicable,  an  injunction,  enjoining  the  company  from 
constructing  its  road  within  the  city,  was  ordered  to  be  dissolved. 
Id. 

7.  General  right  of  way  act.  The  same  result  is  reached  under  the 

general  right  of  way  act  This  gives  to  the  railroad  company, 
subject  to  equitable  control  to  prevent  the  abuse  of  power,  the 
right,  so  far  as  is  reasonably  necessary,  to  use  the  streets  or  the 
city  without  making  compensation  for  the  right  of  way.  Per 
Wright  and  Beck,  JJ.,  in  same  case. 

8.  While  the  railroad  company  would  have  the  right  to  thus  -occupy 

the  streets  of  the  city,  the  city  has  such  an  interest  therein  as  to 
be  entitled  to  compensation  for  any  damages  resulting  from  such 
occupation.    Per  Cole,  J.,  in  same  case. 

See  Water-course,  3. 

COSTS. 

Aifdavtk  :  practice.  It  is  not  erroneous  for  the  District  Court,  to 
aid  it  in  determining  questions  in  relation  to  costs  and  as  to  who 
shall  pay  them,  to  receive  affidavits  for  that  purpose.  The  court 
in  such  case  has  a  discretion  to  determine  the  matter  upon  affi- 
davits, or  it  may  order  the  affiants  to  be  brought  before  it  and  be 
subjected  to  an  examination.  Packer  v.  Packer,  20. 

COUNTY  WARRANT. 
1.  Assignment  to  rearer:  evidence.  Where,  in  an  action  by  M. 
upon  a  county  warrant,  the  petition  set  out  a  copy  of  a  warrant 
purporting  to  have  been  issued  to  B.  or  order,  and  by  him  as- 
signed to  S.  or  bearer,  it  was  held, 

1.  That  the  testimony  of  a  witness  that  he  wrote  such  copy 
from,  and  that  it  was  a  correct  copy  of,  the  original  warrant, 
which  had  been  since  lost,  constituted  a  sufficient  basis  for  the 
admission  of  the  oopy  in  evidence. 

2.  That  the  assignment  to  S.  or  bearer,  and  the  possession 
of  the  instrument  by  M.,  was  sufficient  to  enable  him  to  main- 
tain the  action.  McCormick  v.  Grundy  County,  382. 

X  iMJUHonoff.  Where  it  appeared  in  such  case,  that,  in  a  proceeding 
by  certain  tax  payers  against  the  county  judge  and  treasurer  and 
said  B.,  the  treasurer  was  enjoined  from  paying  any  of  the  war- 
rants issued  to  B.,  the  county  judge  from  issuing,  and  B.  from 
receiving  others,  it  was  held,  that  an  answer  bv  the  plaintiff,  to 
an  interrogatory  propounded  by  defendant  in  his  answer  (Rev.  $ 
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2985),  as  to  when  and  of  whom  plaintiff  purchased  the  warrant, 
that  he  purchased  it  after  the- injunction,  but  of  S.,  who  purchased 
it  before,  established  a  prima  fade  case  that  the  warrant  was  issued 
to  and  assigned  by  B.  before  the  injunction  proceeding.  Id. 

COURTS. 
See  Jurisdiction,  3. 

COVENANT. 
See  Conveyance,  I,  2,  8. 

CRIMINAL  LAW. 

1.  Judgment  by  agreement.  The  fact  that  there  were  several  indict- 

ments pending  in  the  court  below  against  other  defendants  for  a 
similar  offense,  and  that,  after  a  verdict  of  guilty  was  rendered 
in  the  case  at  bar,  an  agreement  that  the  same  entry  should  be 
made  in  the  other  cases,  and  the  case  at  bar  be  appealed,  and  all 
the  others  abide  the  decision  in  it,  does  not  invalidate  the  conr 
viction  in  the  case  actually  tried.  Whether  the  convictions 
entered  in  the  other  cases,  pursuant  to  the  agreement,  would  be 
valid,  quere.  The  State  v.  Munzenmaier,  87. 

2.  Variance.  Where  an  indictment  founded  upon  section  1564  of  the 

Revision  charged  that  the  defendant  did  use  "  a  one-story  frame 
building  on  the  north  side  of  Main  street,  next  door  west  from 
Chambers'  store,  in  Agency  city,  Wapello  county,  Iowa,  as  a 
place  in  which  to  keep,  and  did  then  and  there  keep,  intoxicating 
liquor,  with  intent  to  sell,  etc.,  it  was  held  by  the  District  Court 
that  proof  that  the  building  in  which  the  liquor  was  alleged  to 
have  been  kept  was  next  door  west  of  Chamberlain's  store 
instead  of  Chambers1  store,  as  alleged,  was  not  such  a  variance 
as  would  authorize  an  acquittal ;  and,  this  court  being  equally 
divided  in  opinion,  the  judgment  of  the  District  Court  was 
affirmed  by  operation  of  law.  The  State  v.  Verden,  126. 
See  Embezzlement;  Intoxicating  Liquors;  Evidence,  10, 13-15..: 

DAMAGES,  MEASURE  OP. 

1.  Evidence.  In  an  action  for  damages,  sustained  by  reason  of  false 

representations  made  in  negotiation  for  an  exchange  of  lands,  it 
was  held  competent  to  prove  what  estimate  was  placed  upon  the 
property  received  by  the  defendant  and  the  property  transferred 
to  the  plaintiff  at  the  time  the  contract  was  made.  HaUam  v. 
Todhunter,  166. 

2.  False  representations.  In  an  action  for  damages,  sustained  by 

false  representations  as  to  the  quantity  of  land  conveyed,  the 
measure  of  damages  is  the  contract  price  per  acre  with  interest 
thereon,  for  the  amount  of  the  deficit.  Id, 

3.  Exemplary.  Exemplary  damages  can  be  properly  awarded  only  in 

cases  in  which  the  evidence  shows  fraud,  malice,  j^ross  negli- 
gence or  oppression  on  the  part  of  the  defendant,  WWamson  v. 
Western  Stage  Co.}  171. 


Digitized  by  VjOOQ IC 


INDEX.  613 

4  Bali  or  chattels.  The  rale  recognized  that  the  measure  of  dam- 
ages for  the  breach  of  a  contract  for  the  salo  and  delivery  of 
personal  property,  is  the  difference  between  the  contract  price 
and  the  market  value  at  the  time  and  place  fixed  for  delivery. 
Boies  &  BarreU  v.  Vincent,  387. 

5.  Death  from  injury:  action.  Under  our  statute  (section  4111  of 

the  Revision)  the  right  of  action  for  a  wrongful  act  producing 
death  is  in  favor  of,  and  the  damages  recovered  accrue  to  the 
estate  of  the  deceased,  and  not  to  his  next  of  kin.  Sherman  v. 
Western  Stage  Co.,  515. 

6.  Exemplary.  Whether  exemplary  damages  are  allowed  in  an  action 

brought  by  an  administrator,  for  damages  resulting  to  the  estate, 
by  reason  of  the  death  of  his  intestate  caused  by  the  wrongful 
act  of  the  defendant,  quere.  Id. 

7.  Excessive  damages  :  remittitur.  In  such  an  action,  eight  thousand 

dollars  awarded  by  the  court  below,  was  regarded  as  excessive 
to  the  extent  of  three  thousand  dollars,  which  the  plaintiff  offer- 
ing to  remit,  judgment  was  rendered  for  the  residue.  Id. 
See  Conveyance,  2. 

DEDICATION. 

1.  By  parol.  There  may  be  a  dedication  of  land  to  public  use  with- 

out deed  or  other  written  evidence.  But  in  such  cases  the  intent 
to  dedicate  should  be  clear,  and  the  acts  or  circumstances  relied 
on  to  establish  such  intention  unequivocal  and  convincing.  Mor- 
rison et  at  v.  Marquardt  et  al.,  35.     / 

2.  Garden  square.  The  words  "  garden  square,"  marked  on  a  square 

in  a  town  plat,  do  not  necessarily  imply  a  dedication  of  it  to  the 
public.  The  words  are  equivocal,  and  resort  must  be  had  to  ex- 
traneous circumstances  to  discover  what  was  intended  by  their 
use.  The  circumstances  which  were  in  this  case  held  insufficient 
to  establish  a  dedication  to  the  public  of  a  square  thus  marked  on 
a  town  plat,  enumerated  and  disscussed  by  Dillon,  Chief  Justice. 
The  City  of  PeUa  v.  SehoUe,  283.  *s 

See  Corporation  Municipal,  1,  2,  3,  4. 

DEMURRER 
When  error  to  sustain  general  one.  The  sustaining  of  a  general 
demurrer  to  the  whole  of  a  petition,  one  cause  of  which  is  well 
stated,  is  error.  Hendershott  v.  Ping  et  al,  134. 

DESCENT  AND  DISTRIBUTION. 
Of  mother  from  child  dying  intestate:  statute  construed.  Sec- 
tion 2498  of  the  Revision  providing  that,  if  the  mother  be  the 
surviving  parent,  she  shall  take  only  a  life  estate  in  the  property 
of  her  child,  dying  intestate,  relates  to  real  and  not  to  personal 
property,  and  under  section  2422,  which  provides  that  personal 
property  "  shall  be  distributed  to  the  same  persons  and  in  the 
same  proportion  as  though  it  was  real  estate,  she  takes  one-half 
of  his  personal  estate  absolutely. 
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Argu.  1.  OumrnJOTOT.  Section  Mat  Is  United  by  taction  MS,  only  as  to 
the  portion  or  amount  of  property  the  diatribntee  ia  to  take,  and  not  to 
the  character  of  the  title  or  interest  she  ia  to  hare  therein. 

Argu.  1.  Wobds  of  limitation.  The  principle  of  constraetlon,  that,  whan 
a  right  is  granted  or  secnred.  or  property  conreyed  or  derlsed,  withoot 
words  of  floatation,  they  ahau  be  so  taken  and  held  absolutely,  applies 
aa  wan  to  statutes  as  to  deeds  and  wills.  Hale,  Admr- t.  IfteUsr,  Afimr^ 

DOIOCIL. 
See  Residekoe, 

DOWER.  x 

1.  Admeasueemeet  or  uhdee  Codi  op  1851.    Under  section  1394  at 

senior  of  the  Code  of  1851,  the  County  Court  had  jurisdiction  to 
admeasure  dower.  Shaxohan  etal  v.  Lojfer,  217. 

2.  REPEAL    OP   STATUTE:    EFFECT   OP  OH   PROCEEDINGS  COMMENCED.  The 

repeal  of  sections  1394  and  1404  of  the  Code  of  1851  did  not 
under  section  twenty-six  thereof  (Rev.  §  29)  affect  a  proceeding 
for  the  admeasurement  of  dower  previously  commenced  under 
said  sections  repealed.  (Inskeep  v.  Inskeep,  5  Iowa,  204;  Burk  v. 
Airron,  8  id.  135.)  Id. 

3.  Release  op  :  judgment  lien.  A  husband  entitled  to  dower  in  real 

estate  of  his  wife  which  she  has  devised  to  another,  may,  after 
her  death,  waive  and  relinquish  his  right  thereto,  so  that  the  full 
title  will  pass  to  the  devisee  of  the  wife,  free  from,  and  unaffected 
by,  the  lien  of  a  judgment  standing  against  the  husband  at  the 
time  of  the  wife's  death. 

Argu.  l.  BpracT  of  will.  Under  the  peculiar  proTiaions  of  our  statute  (Sev. 
1*485),  the  wiU  passes  the  title  at  once  to  the  derisee.  subject  to  be 
dirested  or  defeated  by  the  objection  of  the  party  entitled  to  dower. 

Argu.  1.  Voluhtabt  oojtotancb.  A  wile  msy  in  her  life-time  make  a  vol- 
untary conveyance  of  her  property,  in  which  her  husband  may  join,  and 
thereby  defeat  any  claim  therein,  after  her  death,  either  by  himself  or  his 
creditors.  Aafcfcft  v.  Ketf*%  Admr.%  S98. 

EASEMENT. 

1.  Right  to  light  and  air,  It  teems,  though  not  expressly  decided, 

that  the  English  doctrine  that  if  a  man  sells  a  house  with  win- 
dows and  doors  looking  upon  his  own  vacant  ground,  he  or  his 
grantee,  cannot  afterward  build  upon  such  vacant  ground  in  such 
a  manner  as  to  seriously  obstruct  the  flow  of  light  and  air  to  such 
house,  is  not  applicable  to  our  situation  and  circumstances,  and 
not  in  force  here.  Morrison  etalv.  Marquardt,  35.     • 

2.  By  implication.  The  doctrine  of  implied  easements  rests  upon  the 

supposed  intention  of  the  parties  as  deduced  from  the  circum- 
stances, situation  and  condition  of  the  two  estates,  servient  and 
dominant.  Id. 

3.  Must  bi  clearly  given.  An  easement  of  the  character  above  re- 

ferred to,  preventing  the  owner  of  land  from  improving  it  as  he 
pleases,  should  not  be  implied  where  it  is  not  clearly  given.  The 
circumstances  which  were  held  in  the  present  case  to  negative 
the  implication  of  such  an  easement,  enumerated  by  Dillon,  Ch. 
J.  Id. 
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1.  Larceny:  subject  op:  draft.  Under  our  statute,  which  abrogates 

the  common  law  rule,  a  draft,  promissory  note  or  other  evidence 
of  debt  is  the  subject  of  larceny  and  also  of  embezzlement,  which 
is  but  a  similar  statutory  crime.  The  Stab  v.  Orurig,  102. 

2.  Rule  applied.  It  was  accordingly  held  that  an  indictment,  which 

charged  that  the  defendant,  as  private  secretary  of  the  governor, 
received  into  his  possession  and  care  a  treasury  draft  of  the  United 
Slates,  drawn  in  favor  of  the  State  and  payable  to  the  order  of 
the  governor,  which  he  the  said  defendant  feloniously  converted 
to  his  own  use  and  embezzled,  was  valid.  Id. 

3.  Indorsement  wot  NECESSARY.  The  fact,  in  such  case,  that  the  gov- 

ernor had  not  indorsed  the  draft  which  was  payable  to  his  order, 
or  that  the  amount  could  not  be  recovered  of  the  government,  no 
action  being  maintainable  against  it,  renders  the  draft  none  the 
less  an  evidence  of  debt  and  the  subject  of  larceny  or  embezzle- 
ment Id. 

EQUITY. 

1.  Reformation  op  quitclaim  conveyance.  A  court  of  equity  wOl  so 

reform  a  conveyance  as  to  correct  a  mistake  in  the  description 
therein,  though  the  deed  is  but  a  quitclaim  and  contains  no  cove- 
nants. Dtford  etalv.  Mercer  et  al,  118. 

2.  Right  op  wat.  A  verbal  contract  for  the  conveyance  of  a  right  of 

way  over  certain  real  estate,  will  be  specifically  enforced  in  equity. 
PuJUman  v.  Haltey,  425. 

See  Contract,  1. 

ESTOPPEL. 

Failure  to  assert  title.  Where  a  person  holding  title  to  real  estate, 
who  withholds  his  deed  from  record,  and  fails  in  any  other  man- 
ner to  make  known  his  right  or  title,  but  permits  his  grantor  to 
claim  the  ownership  of  the  land  and  to  sell  it  to  another,  who 
takes  possession  thereof)  under  claim  of  ownership  arising  from 
such  purchase,  and  erects  thereon  valuable  improvements,  with 
the  knowledge  and  without  any  objection  on  the  part  of  the  real 
owner,  the  latter  will,  in  equity,  be  estopped  from  afterward  set- 
ting up  the  title  which  he  has  so  long  concealed.  JFbeter  v.  Big*- 
bw,  379. 

See  Guardian's  Sale,  2,  6;  Husband  and  Wipe,  2. 

EVIDENCE. 
L  Invoice.  An  invoice  of  merchandise,  the  price  upon  which  a 
witness  testifies  he  carried  out  and  was  acquainted  with  at  the 
time  the  invoioe  was  taken,  is  admissible  to  show  the  value  of 
the  goods  in  a  proceeding  to  compel  the  mortgagee  to  account 
for  the  value  of  the  property  in  excess  of  the  amount  of  his 
mortgage.  Doane  &  Co.  v.  Garrekon,  351. 

2.  Fraud.  In  the  trial  of  questions  of  fraud,  great  latitude  is  allowed  in 
the  admission  of  testimony  tending  to  show  the  fraud.  McNorion 
y.Aktn,  369. 
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3.  Of  witness  not  credible.  The  evidence  of  a  witness  who  is  not 
credible,  if  corroborated  and  not  contrary  to  reason,  ought  not 
wholly  to  be  disregarded.  Nor  is  the  evidence  of  a  witness  who 
is  shown  to  have  testified  falsely  upon  a  material  fact  to  be  dis- 
regarded unless  such  testimony  be  knowingly  and  willfully  false. 
The  maximum  fcdsus  in  uno  falsus  in  omnibus  is  to  be  applied 
only  where  the  witness  willfully  and  knowingly  gives  false  tes- 
timony. CaUanan  etal  v.  Shaw,  441. 

4  Demeanor  of  witness.  The  manner  of  the  witness  in  testifying, 
and  his  demeanor,  conduct  and  appearance  before  the  jury,  are 
proper  matters  to  be  considered  in  weighing  his  testimony.  All 
questions  of  credibility  and  the  weight  of  testimony  are  for  the 
jury  to  decide.  Id. 

6.  Impeachment.  It  is  not  proper,  for  the  purpose  of  impeaching  a 
witness,  to  ask  him  what  he  thought  he  made  oath  to  concerning 
a  certain  matter  in  his  sworn  petition.  The  foundation  for  such 
a  question  would  have  to  be  first  laid  by  showing  the  witness 
the  petition,  and  then  asking  him  if  he  bad  sworn  to  it  Id. 

6.  Objections  to.  A  general  objection  to  the  admissibility  of  evidence 

is  insufficient.  The  grounds  thereof  must  be  stated.  (Rev.  3107,) 
OHagan  v.  CHne$miih  H  e&,  249. 

7.  Legal  title  :  willful  trespass  :  res  adjudicate  0.  held  a  title 

for  certain  land.  His  wife  obtained  a  decree  of  divorce  in  the 
District  Court,  and,  in  the  allowance  of  alimony  to  her,  this 
land  was  included,  and  the  vendor,  to  whom  the  purchase-money 
had  been  fully  paid,  directed  to  execute  a  deed  therefor  to  her, 
which  was  done.  Upon  appeal  to  this  court,  the  decree  below 
was  so  modified  as  to  exclude  said  land  from  the  allowance  of 
alimony.  After  this,  she  conveyed  the  lands  to  her  daughter,  and 
subsequent  to  this,  0.  commenced  proceedings,  making  his 
former  wife  sole  party  defendant,  to  set  aside  the  deed  made  to 
her,  and  to  have  declared  his  right  to  the  land ;  in  which  pro- 
ceeding the  relief  prayed  for  was  granted.  Prior  to  the  execu- 
tion of  the  conveyance  from  the  wife  to  her  daughter,  the 
former  sold  to  P.  some  trees  standing  on  the  land,  who  after- 
ward sold  them  to  0.,  who  entered  upon  the  land  and  cut 
down  and  removed  the  trees.  Hdd*  in  an  action  of  trespass 
against  C,  that  the  daughter,  not  having  been  made  a  party  to 
the  proceeding  of  0.,  to  set  aside  the  deed  to  his  wife,  was  not 
affected  by  the  adjudication  therein,  that  the  facts  showed  the 
legal  title  to  be  in  the  daughter,  that  she  was  apparently  the 
rightful  legal  owner,  and,  hence,  that  0.  was  not  entitled  to  main- 
tain his  action  against  G.  Id. 

8.  Claims  against  an  estate.  The  approbation  of  the  county  judge, 

which  is  necessary,  under  section  2,395  of  the  Revision,  to  enable 
the  District  Court  to  entertain  original  jurisdiction  in  certain 
claims  against  estates,  cannot  be  proven  by  the  certificate  of  the 
c%unty  judge,  where  he  has  omitted  to  enter  such  approbation  of 
record.  The  omitted  fact  might,  it  seems,  be  established  by  a 
nunc  pro  tunc  record  thereof,  properly  authenticated.  The  same 
rules  apply  to  the  manner  of  proving  that  a  claim  was  in  fact 
sworn  to  when  filed,  but  of  which  no  entry  was  made.  Good- 
rich v.  Cbnrod>254. 
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9.  Record  of  instrument.  The  record  copy  of  a  deed,  being  secondary 

evidence,  is  inadmissible  to  prove  the  contents  of  the  instrument, 
unless  it  is  first  shown,  that  the  original  is  lost,  or  does  not 
belong  to,  or  is  not  under  the  control  of,  the  party  offering  the 
record  in  evidence.  The  case  of  WilUama  v.  Heath,  22  Iowa, 
519,  followed.  Aekley  v.  Sexton,  319. 

10.  Criminal  law  :  res  oests.  In  a  prosecution  for  murder  committed 
while  the  deceased  and  the  prisoner  were  journeying  together, 
evidence  of  the  statements  of  the  deceased,  while  engaged  in  the 
journey,  as  to  where  they  came  from  and  where  they  were  going, 
though  not  made  in  the  presence  of  the  prisoner,  is  admissible  as 
part  of  the  res  gestae.  The  State  v.  Vincent,  570. 

11.  Contradictory  statements:  supporting  testimony.  Where  the 
credibility  of  a  witness  is  sought  to  be  impeached  by  proof  of  his 

•  having  made  or  testified  to,  elsewhere,  statements  different  from 
and  conflicting  with  his  testimony,  evidence  that  he  made  state- 
ments long  before  the  trial  corresponding  with  his  testimony  is 
not  admissible  for  the  purpose  of  supporting  him.  Id. 

12.  Exceptions  to  the  rule.  But  if  a  witness  is  charged  with  a  design 

to  misrepresent  on  account  of  his  changed  relation  to  the  parties 
or  cause,  evidence  that  he  made  like  statements  before  such 
change  of  relations,  is  admissible ;  so,  if  it  is  attempted  to  be 
shown,  that  his  evidence  is  a  recent  fabrication,  or  where  long 
silence  concerning  an  injury  is  construed  against  the  injured 
party,  it  may  be  shown,  that  he  made  similar  statements  soon 
after  the  transaction  in  question.  Id. 

13.  Criminal  law:  declarations  of  deceased.  In  a  prosecution  for 
murder  in  which  one  theory  of  the  defense  was,  that  the  body 
found  was  not  that  of  the  person  with  the  murder  of  whom  the 

Erisoner  stood  charged,  evidence  that  such  person  before  he  left 
ome  informed  the  witness  that  he  intended  soon  to  leave  and 
never  make  himself  known  to,  or  be  heard  from  by,  his  family, 
was  held  inadmissible.  Id. 

14.  Medical  testimony  :  conclusions  not  admissible.  In  such  a  prose- 
cution it  appeared,  that  the  head  of  the  murdered  man  was  found 
severed  from  the  body,  aud  taken  by  a  physician  and  preserved 
in  alcohol.  On  the  trial,  it  was  exhibited  to  the  court  and  jury 
and  identified  by  a  number  of  witnesses  for  the  State  as  the  head 
of  the  person  with  the  murder  of  whom  the  prisoner  was  charged. 
Thereupon  the  prisoner  proposed  to  prove  by  two  witnesses,  who 
were  physicians  and  surgeons,  that  on  account  of  the  natural  and 
inevitable  changes  which  the  human  body  must  necessarily  pass 
through  after  death,  and  with  which  they  were  familiar  from 
their  professional  knowledge,  it  was  not  possible  for  any  one  to 
identify  the  head.  Held,  that  the  evidence  was  not  admissible, 
for  the  reason,  that  it  proposed  to  give  merely  the  conclusion  or 
the  witnesses  instead  of  tne  facts  leading  to  a  cpnclusion  which 
it  was  the  proper  province  of  the  jury  to  determine  from  such 
facta  It  would  be  competent  in  such  case  for  the  witnesses  to 
state  the  character  and  nature  of  the  changes  produced  by  death, 
and  to  explain  or  illustrate  to  what  extent  this  change  had  oper- 
ated upon  the  head  in  question.  Id. 
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16.  Burden  or  proof:  alibi.  When  the  death  of  a  person  alleged  to 
have  been  murdered  is  prima  facie  established  by  the  identifica- 
tion  of  a  dead  body,  as  his,  the  burden  of  proof  is  upon  the 
prisoner  to  show  that  such  person  is  still  alive.  To  establish  a 
defense  of  this  character,  the  same  weight  of  evidence  is  necessary 
as  that  to  sustain  an  ami  of  the  prisoner.  Id. 

See  Pleading,  4,  5;  Replevin,  2;  County  Warrant,  I;  Contract,  6L 

EXECUTOR  AND  ADMINISTRATOR. 
L  Distribution.  The  right  to  a  distributive  share  vests  in  the  person 
entitled,  whether  widow  or  next  of  kin,  instanter  upon  the' death 
of  the  intestate,  and  not  from  the  time  of  distribution  actually 
made ;  and  distribution  gives  to  the  distributee  no  new  title,  but 
only  ascertains  the  property  to  which  the  title  attaches.  If  the 
death  of  the  distributee  takes  place  upon  distribution  actually 
made,  his  share  goes  to  his  legal  representative  or  legatee ;  and 
the  nght  of  the  widow  to  her  distributive  share  is  held  by  a 
title  as  high  as  that  of  the  heir  or  next  of  kin,  and  like  his  is 
not  personal,  but  transmissible.  Moore,  Executor,  v.  Gordon,  Bce- 
cutor,  158. 

2.  Appointment  presumed.    Where  the  record  of  a  proceeding  to 

admeasure  dower,  under  which  a  sale  was  made  by  an  adminis- 
trator, referred  to  him  as  such,  and  showed  that  he  made  a 
report  and  finally  resigned,  as  administrator,  it  was  held,  that 
this  was  prima  facie  sufficient  to  establish  the  fact  of  his  appoint- 
ment, although  it  was  nut  shown  by  the  record.  Shawhan  v. 
Loffer,  217. 

3.  Resignation:   power  of  successor.  Upon  the  resignation  of  an 

administrator,  the  person  appointed  his  successor,  whatever  may 
be  the  peculiar  designation  applied  to  him,  succeeds  to  all  the 
duties  and  powers  of  his  predecessor,  and  he  may  complete  the 
discharge  of  obligations  first  assumed  by  the  latter  without  delay 
or  interruption.  Id. 

4.  Filing  of  claims:   statute  of  limitations.  A  claim  against  an 

estate,  filed  within  six  months  from  notice  of  administrator's 
appointment,  belongs  to  claims  of  the  third  class,  and  is  not 
affected  by  the  limitation  relating  to  claims  of  the  fourth  class, 
as  prescribed  by  section  2405  of  the  Revision,  and  may  be 
established  after  the  expiration  of  eighteen  months.  Goodrich  v. 
Conrad,  254. 

6.  Failure  to  swear  to  claim  when  filed.  If  a  claim  be  filed  within 
the  time  prescribed,  the  filing  will  not  be  rendered  void  by  the 
fact  that  it  was  not  sworn  to  when  thus  filed.  The  oath  can  be 
administered  after  the  filing.  Section  2391  of  the  Revision, 
being  directory,  is  thus  sufficiently  complied  with.  Id. 

6.  Summary  proceeding  for  discovert  of  assets  :  statute  construed. 
Sections  2366  and  2367  of  the  Revision,  authorizing  the  county 
court  to  summon  before  it,  and  subject  to  an  examination,  a 
person  suspected  of  having  taken  wrongful  possession  of  any 
of  the  effects  of  the  deceased,  contemplates  that  the  examination 
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shall  bo  confined  to  the  person  thus  summoned ;  and  it  is  not 
competent  to  introduce  other  evidence  to  contradict  his  state- 
ments or  to  establish  the  administrator's  claim  to  the  property. 
Smyth,  Adm'r,  v.  Smyth,  491. 

7.  Evidence:  estoppel.  A  person  thus  subjected  to  an  examination 

is  not  a  witness  within  the  meaning  of  section  3982,  which 
provides,  that  no  one  shall  be  allowed  to  testify  where  the 
adverse  party  is  the  executor  of  a  deceased  person.  But  were 
it  otherwise,  the  administrator,  at  whose  instance  the  person  is 
ttHBpeHed  to  testify,  could  not  make  the  objection.  Id. 

See  Taxation,  3. 

FRAUD. 

1.  False  representations.  To  entitle  a  vendee  to  recover  of  his  ven- 

dor of  real  estate  damages  sustained  by  representations  as  to  the 
quantity  of  the  land  conveyed,  it  must  be  established  that  the 
representations  were  false ;  that  the  defendant  knew  that  they 
were  false:  aud  that  plaintiff  was  deceived  thereby.  {Helmet  v. 
Clark,  10  Iowa,  423.)  HaUam  v.  TodhunUr.  166. 

2.  Burden  of  proof.  The  burden  of  proof  is  upon  the  party  seeking 

to  avoid  a  contract  upon  the  ground  that  it  was  induced  by 
fraudulent  representations.  Where  the  evidence  leaves  the  case 
in  equipoise,  the  party  affirming  must  fail.  Oaks  v.  Harrwm  et 
ub.,  179. 

See  Evidence,  2. 

FRAUDULENT  CONVEYANCE. 

1.  Proceeds  mat  be  subjected.  Where  the  property  which  was  the 

subject  of  a  fraudulent  sale  cannot  be  reached,  the  proceeds 
thereof  will  be  held  subject  to  the  payment  of  the  debts  of  the 
fraudulent  vendor.  Davis  &  Co.  v.  Gibbon,  257. 

2.  Insolvency  of  vendor:  knowledge  of  vendee.  Mere  knowledge 

on  the  part  of  the  vendee,  of  the  insolvency  of  the  vendor,  will 
not  render  the  sale  fraudulent,  even  if  the  object  of  the  vendor 
was  to  defraud  his  creditors,  unless  such  object  was  also  known 
to  the  purchaser.  Hughes  v.  Monty,  499. 

8.  Badges:  evidence.  That  a  vendor  of  a  stock  of  goods  was  largely 

in  debt  for  them,  and  that  the  fact  was  known  to  the  purchaser, 
who  purchases  the  largest  share  of  the  goods  on  a  credit  extend- 
ing beyond  the  time  when  the  claims  against  his  vendor  become 
due.  may  be  considered  by  the  jury  in  connection  with  the  other 
evidence,  in  determining  the  question  of  fraud ;  but  such  facts  do 
not  of  themselves  raise  a  legal  presumption  of  fraud.  Id. 

4.  Evidence.  In  the  investigation  of  the  character  of  a  sale  alleged 
to  be  fraudulent,  a  wide  latitude  is  allowed  in  the  admis- 
sion of  testimony  tending  to  show  the  fraud,  and  great  breadth 
of  inquiry  into  the  acts  of  the  parties  concerned,  and  the  circum- 
stances attending  them.  The  facts  that  were  in  the  present  case 
held  admissible,  stated  by  Beck,  J.  Price  v.  Mahoney,  582. 
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GRAND  JURY. 

L  Iwgulakitt  or  record:  by-standees.  Where  the  record  shows 
that  the  sheriff  brought  "  into  court  fifteen  good  and  lawful  men 
to  serve  as  grand  jurors,"  eight  of  whom  were  different  persons 
from  those  named  in  the  precept,  it  is  not  error  to  overrule  a 
motion,  based  on  this  condition  of  the  record,  to  set  aside  an 
indictment  found  by  such  grand  jury,  when  it  appears  that  those 
returned  not  named  in  the  precept  were  selected  from  the  by- 
standers upon  the  failure  of  that  number  named  in  the  precept  to 
appear.  The  State  v.  Mumenmaier,  87. 

%  Record:  nunc  pro  tunc  order.  And  in  such  a  case  a  nunc  pro  tune 
order  may  be  made  at  a  term  subsequent  to  that  at  which  the 
indictment  was  found,  showing  that  the  panel  was  thus  filled.  Id. 

GUARDIAN'S  SALE. 

L  Correction  or  misdescription:  presumption.  Where  the  petition 
of  a  guardian,  to  sell  the  real  estate  of  his  wards,  contained  a 
mistake  in  the  description  of  the  lands,  which  it  is  shown  was 
corrected  after  the  petition  was  drafted,  it  will  not  be  presumed, 
in  the  absence  of  evidence,  that  such  correction  was  not  made 
until  after  the  filing  of  the  petition.  Deford  v.  Mercer  ctal,  118. 

2.  Estoppel  :  case  followed.  Where  heirs  after  arriving  of  ace,  with 
full  knowledge  of  all  the  facts,  and  in  the  absence  of  fraud  or 
mistake  of  fact,  receive  and  retain  the  purchase-money  arising 
from  the  sale  by  tbeir  guardian  of  their  interest  in  certain  lands, 
they  are  thereby  estopped  from  questioning  the  validity  of  such 
sale  on  the  ground  of  a  defect  in  the  proceedings.  The  case  of 
Parsley  v.  Hays  (17  Iowa,  310)  followed.  Id. 

8.  Void  and  voidable  sales.  Nor  is  this  principle  limited  to  cases  of 
voidable  sales,  but  extends  to  those  where  the  sale  is  void.  Id. 

4.  Sale  as  natural  guardian.  A  father,  of  whom  it  does  not  appear 
that  he  was  appointed  guardian  of  the  property  of  his  minor  cnild, 
or  complied  with  the  statutory  requirements  relating  to  guardian's 
sale,  has  no  power,  by  reason  of  being  the  natural  guardian  of  his 
child,  to  sell  or  dispose  of  real  estate  belonging  to  the  child,  even 
though  it  appears  he  was  so  ordered  to  do  by  the  County  Court 
Shanks  ana  Wife  v.  Seamonds  A  CampbeU,  131. 

2.  Estoppel  bt  deed.  Nor  would  a  deed  made  by  him  as  natural 
guardian,  pursuant  to  such  sale,  without  legal  authority,  estop  a 
third  party  from  setting"  up  a  title  to  the  land  derived  through  a 
deed  from  the  father  himself,  who  became  seized  of  the  land  by 
inheritance  from  the  child,  who  died  subsequent  to  the  alleged 
guardian's  sale.  Id. 

6.  Estoppel  in  pais*:  silence  of  subsequent  purchaser.  Neither  would 
silence  and  a  failure  to  object  on  the  part  of  such  third  party, 
before  his  purchase,  to  improvements  being  made  upon  the  land 
by  the  persons  claiming  title  thereto  through  the  alleged  guard- 
ian's sale,  estop  him  from  afterward  setting  up  the  legal  title 
pubsequently  acquired  by  him  from  the  father  id. 
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HIGHWAY. 

1.  Establishment  of  county  eoad:  petition  and  notice.  A  petition 

which  asks  u  the  appointment  of  a  commissioner  to  open  a  road," 
instead  of  following  the  language  of  the  statute  and  asking 
for  "  the  establishment  of  a  road,"  is  a  substantial  compliance 
with  the  statute.  So,  also,  a  notice  of  the  time  when  application 
for  the  road  will  be  made,  using  the  same  language,  is  sufficient 
McCollister  v.  Shuey,  362. 

2.  Posting  of  notices.    The  posting  of  such  notice  in  three  public 
"  places  for  the  required  length  of  time  is  a  jurisdictional  fact,  without 

which  the  proceedings  would  be  void.  But  the  statute  does  not 
require  the  proof  of  such  posting  to  be  in  writing  or  preserved  of 
record,  and  although  the  affidavit  of  a  person  posting  one  of  the 
notices  fails  to  state  the  time  when  it  was  done,  it  will  be  pre- 
sumed in  the  absence  of  any  thing  to  show  the  contrary,  that 
{>roof  was  otherwise  made  that  the  notice  was  posted  for  the 
ength  of  time  required  by  our  law.  Id. 

8.  Township  :  statute  construed.  The  word  "  township,"  as  used  in 
section  824  of  the  Bevision,  which  provides,  that  notice  of  the 
presentation  of  a  petition  for  the  establishment  of  a  road  must  be 
posted  in  three  public  places  in  each  township  through  which  tbe 
road  passes,  is  construed  to  mean  townships  as  organized  and 
defined  by  our  law,  and  not  the  congressional  townships  created  by 
federal  enactment  Id. 

4.  Monuments  :  plat.  Sections  836  and  837  of  the  Revision,  relating 

to  the  fixing  of  mile  posts  and  other  monuments,  and  the  making 
of  field  notes  and  plat,  are  directory,  and  a  failure  to  comply 
therewith  will  not  render  the  proceeding  void.  That  a  compliance 
with  'these  sections  is  contemplated  when  the  commissioner  is 
able  to  lay  out  the  road  without  a  surveyor,  may  well  be  ques- 
tioned, la. 

5.  Certiorari.  Proceedings  in  the  establishment  of  a  road  will  not  be 

annulled  on  certiorari  unless  it  is  shown  that  the  inferior  tribunal 
has  exceeded  its  proper  jurisdiction  or  is  otherwise  acting 
illegally.  Id. 

HOMESTEAD. 

1.  Abandonment.  Stronger  and  clearer  proof  of  the  abandonment  is 

required  where  the  Hen  sought  to  be  enforced  arose  during  actual 
occupancy,  than  where  it  arose  when  the  party  claiming  the  ex- 
emption was  not  in  the  actual  possession.  (Davis,  Wood  &  Co.  v. 
KeUy,  14  Iowa,  523.)  Dunton  v.  Woodbury,  74.     „ 

2.  Length  of  absence  :  case  distinguished.  While  the  length  of  ab- 

sence from  the  homestead  is  not  conclusive  of  its  abandonment, 
yet,  where  there  are  no  circumstances  or  acts  of  the  party  mani- 
festing an  intention  to  return  and  occupy  it  as  such,  the  length 
of  absence  becomes  an  important  fact  in  determining  that  ques- 
tion. The  case  of  Fyjfe  v.  Beers  (18  Iowa,  4),  distinguished  from 
the  present  one.  Id. 

3.  Facts  held  sufficient  to  show  abandonment.  Absence  from  the 

homestead  for  about  three  years  without  there  being  manifested,  by 
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any  circumstances,  an  intention  to  return;  repeated  offers  to  sell 
or  trade  it  during  that  time,  and  the  expression  of  an  intention  not 
to  return  to  it ;  the  creation  of  the  debt  sought  to  be  enforced 
during  such  absence,  and  the  giving  of  an  order  to  the  creditor 
authorizing  him  to  collect  of  the  tenant,  to  whom  the  homestead 
was  rented,  sufficient  rent  to  satisfy  it, — were  held  sufficient  to 
show  an  abandonment,  and  to  render  the  place  claimed  as  a 
homestead  liable  to  the  creditor's  claim.  Id. 

4.  Partition  of.  Where  the  husband  dies  invested  with  the  title  to  the 
homestead,  his  widow  does  not  take  the  fee  as  his  survivor,  and 
she  cannot,  after  a  second  marriage,  abandon,  sell  and  convey 
the  same  to  another  with  a  view  of  investing  the  proceeds  in 
another  homestead.  In  case  of  such  sale  and  abandonment, 
the  children  are  entitled  to  a  partition  of  the  homestead.  Siae  v. 
&ae,580.    • 

HUSBAND  AND  WIFE. 

1.  foin  marriage.  A  marriage  void  ab  initio  for  the  reason  that  one 
of  the  parties  was  already  lawfully  married,  confers  no  right 
upon  either  in  the  property  of  the  other.  Carpenter  et  at  v. 
SmHh9  200. 

9  Ruli  applied:  estoppel.  A  married  woman,  having  been  assaulted 
by  a  third  party,  brought  suit  and  recovered  judgment  against 
him  therefor,  her  husband  being  joined  with  her  as  a  party 
plaintiff  She  afterward  procured  a  divorce  from  her  husband 
on  the  ground  that  he  had  a  lawful  wife  living  at  the  time  of  the 
marriage.    Held, 

1.  That  the  marriage,  being  void  ab  initio,  gave  the  pretended 
husband  no  interest  m  the  judgment  obtained  for  the  assault 
against  her,  and  that  the  proceeds  thereof  could  not  be  sub- 
jected to  the  payment  of  a  judgment  held  by  a  creditor  against 
him. 

2.  That  she  was  not  estopped  by  the  fact,  that  he  was  her 
co-plaintiff,  from  denying  his  rights  as  husband,  and  that  the 
proceedings  did  not  raise  a  conclusive  presumption  of  a  lawful 
marriage.  Id. 

3.  Capacity  of  wife  to  acquire  property:  purchase  oh  credit.  A 

married  woman  is  capable  of  acquiring  and  holding  real  property 
to  her  own  separate  use;  and  a  purchase  by  a  married  woman 
upon  credit,  reiving  upon  her  son's  earnings  with  which  to  pay, 
was  upheld.  The  points  that  have  been  heretofore  ruled  by  the 
court  relative  to  the  capacity  of  married  women  to  contract, 
stated  by  Cole,  J.  Shields  v.  Keys,  Admr.,  29a 

4.  Improvements  bt  husband  on  wife's  land.  A  judgment  creditor  of 

the  husband  has  no  lien  upon  the  wife's  land  lor  improvements 
made  by  the  husband  thereon,  nor  can  the  same  be  subjected  to 
the  payment  of  the  creditor's  claim  to  the  extent  of  such  im- 
provements. Corning,  v.  Fowler  et  al,  584. 

See  Mechanic's  Lien,  1 ;  Limitation,  Statute  of,  2. 
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INJUNCTION. 
Against  proceedings  at  law.  The  facts  stated  which  were  held  suf- 
ficient to  authorize  an  injunction  against  proceeding  under  a 
judgment  and  in  an  action  at  law.  Reno  etal.r.  Teagarden  et  oi. 
144. 

See  County  Warrant,  2. 

INSTRUCTION. 

L  Instruction:  assumption  of  fact.  It  is  not  erroneous  for  an  instruc- 
tion to  assume  a  fact,  which  is  not  denied,  and  in  relation  to 
which  there  is  no  conflict  of  evidence.  Hughes  v.  Monty,  499. 

2.  Tending  to  mislead.  An  instruction  which  has  a  tendency  to,  and 
probably  did,  mislead  the  jury,  will  be  held  erroneous,  although 
when  taken  together  with  the  other  instructions  they  probably 
embody  the  law.  Price  v.  Mahoney,  582. 

INSURANCE. 

1.  On  lite  stock.  A  policy  of  fire  insurance  described  the  property 

insured  as  follows:  "On  his  dwelling-house,  $400;  grain  in  stack 
or  crib,  $600;  hay  in  stack,  $320;  seven  horses,  $750;  cattle, 
$275.  Situated  section  22,  town  99,  R  7  west,"  The  policy 
contained  this  condition,  "  if  the  risk  be  increased  by  the  erec- 
tion of  adjacent  buildings,  or  by  any  other  means,  without  the 
assent  of  the  company,  the  policy  shall  become  void.11  The  as- 
sured, a  farmer,  while  hauling  his  grain  to  market,  stopped  for 
the  night  at  a  hotel,  and  put  his  team  in  the  holel  barn,  in  which 
the  property  was  more  exposed  to  fire  than  in  its  use  on  the 
farm  of  the  assured.  During  the  night  the  barn  was  destroyed 
by  fire,  and  with  it  one  of  the  horses  of  the  assured.  No  assent 
of  the  company  had  been  given  to  the  use  of  the  property  off 
from  section  22.  Held,  that  the  company  was  liable,  and  that 
the  risk  assumed  by  it  was  not  limited  to  the  use  of  the  team  on 
section  22,  but  extended  to  the  usual  and  ordinary  use  of  it, 
whether  on  the  farm  or  temporarily  absent  therefrom.  Peterson 
v.  The  Miss.  Valley  Ins.  Co.,  494. 

2.  Condition  against  incumbrances.  A  mortgage  which  is  not  fully 

completed  and  delivered,  will  not  avoid  a  fire  insurance  policy 
containing  a  condition,  that  if  an  incumbrance  shall  be  executed 
upon  the  property  insured  without  the  consent  of  the  company, 
the  policy  shall  be  void.  Olmstead  v.  Iowa  Mutual  Ins.  Co.,  503. 

INTOXICATING  LIQUOR. 

1.  Evidence:  indictment.  Proof  of  the  sale  of  intoxicating  liquor  at 

the  place  and  within  the  time  named  is  presumptive  evidence  of 
the  commission  of  the  offense  in  an  indictment  for  nuisance,  under 
the  eight  section  of  the  act  for  the  suppression  of  intemperance 
(Rev.  §  1564),  which  charges  that  defendant  not  only  kept  intox- 
icating liquor  with  intent  to  seU,  but  sold  the  same.  The  State  v. 
Munzenmaier,  87.      • 

2.  Evidence.  On  the  trial  under  an  indictment  based  on  said  section, 

a  witness  stated  that  what  he  knew  about  the  location  of  the 
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building  named  in  the  indictment,  he  obtained  from  the  record, 
but  also  testified,  that,  from  his  examination  of  the  city  plat,  and 
his  familiarity  with  the  lots  and  blocks  in  the  neighborhood  of 
defendant's  saloon,  he  was  able  to  fix  it  upon  the  lot  described. 
It  was  urged  in  an  instruction  offered  by  the  defendant,  that, 
under  these  circumstances,  the  record  was  the  best  evidence  and 
should  have  been  produced.  Held,  first,  that  the  record  was  not 
the  best  evidence.  Second,  that  if  it  were,  the  question  could  not 
be  raised  for  the  first  time  in  the  instructions.  Id. 

8.  Nuisance:  amount  of  fink.  In  an  indictment  for  nuisance  under 
said  section  (1564  of  the  Revision^  it  is  not  necessary  to  show 
that  defendants  has  been  previously  convicted,  to  justify  a  fine 
exceeding  twenty  dollars.  Section  1562  of  the  Revision  does  not 
apply  to  a  prosecution  of  this  kind.  Id. 

JOINT  OWNERSHIP. 
See  Pledge. 

JUDGMENT. 

1.  Vacation  of  :  fraud.  Semble  that  a  false  statement,  in  a  pleading 

which  the  opposite  party  has  a  full  and  fair  opportunity  to  deny, 
will  not  amount  to  such  a  fraud  as  will  constitute  a  sufficient 
ground  for  the  vacation  of  the  judgment  under  subdivision  4, 
section  3499,  of  the  Revision.  AfiUer  v.  Albaugh,  12a 

2.  Unavoidable  casualty  or  misfortune.  The  unavoidable  casualty  or 

misfortune,  mentioned  in  subdivision  seven,  of  said  section,  must 
be  such  as  to  prevent  the  party  from  defending.  The  mere  loss 
of  a  note,  constituting  a  defence,  would  not  be  sufficient,  as  the 
party  might  avail  himself  of  it  as  a  defense,  by  proving  its  con- 
tents, after  establishing  its  loss.  Id. 

3.  Diligence.  To  entitle  a  party  in  either  case,  to  have  a  judgment 

vacated,  he  must  prove  the  exercise  of  due  diligence  on  his  part, 
as  well  as  the  existence  of  good  cause.  Id. 

4  Proceeding  to  vacate  :  new  trial.  An  application  for  a  new  trial 
previously  made,  is  no  bar  to  a  proceeding,  based  on  other 
grounds,  to  vacate  the  judgment  under  the  fourth  subdivision, 
section  3499  of  the  Revision.  And  in  such  case  the  application 
to  vacate  may  be  united  with  other  facts  than  those  connected 
with  the  cause  when  they  constitute  a  defense  to  the  claim  upon 
which  the  judgment  is  based.  Reno  v.  Teagarden  et  aZ.,  144. 

6.  Foreign  :  what  transcript  mat  embrace.  In  an  action  on  a  foreign 
judgment  rendered  on  appeal  from  a  justice  of  the  peace,  it  is  not 
error  to  admit  in  evidence  a  certified  copy  of  the  transcript  of  the 
justice's  docket,  where  such  transcript  is  embraced  in  that  of  the 
record  of  the  court  where  final  judgment  was  rendered,  and 
formed  a  part  of  its  entire  record.  Cismmer  <fc  Dunn  v.  Cooper, 
185. 

6.  Insufficient  judgment  :  appeal  to  Supreme  Court.  Though  a 
transcript  of  the  proceedings  of  a  court  of  another  State,  upon 
which  suit  is  brought  at  upon  a  foreign  judgment,  does  not  show 
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sufficient  to  constitute  a  judgment  under  our  laws  and  practice, 
yet,  if  it  be  proved  on  the  trial,  that*  by  the  laws,  practice  and 
usage  of  the  sister  State,  it  was  entitled  to  the  faith  and  credit  of 
a  judgment,  it  will  be  so  regarded  here.  And  where,  on  appeal 
to  the  Supreme  Court)  from  a  judgment  rendered  on  such  tran- 
script in  favor  of  the  plaintiff,  it  is  not  shown  that  all  the  evi- 
dence is  embraced  in  the  record,  it  will  be  presumed  that  such 
proof  was  made  on  the  trial  below.  Id. 

7.  Res  adjudioata.  Where  the  service  of  notice  upon  one  of  the 
defendants  in  an  action  is  held  insufficient,  and  he  is  not  again 
brought  in,  the  judgment  rendered  in  the  action  cannot  be 
pleaded  against  him  as  res  adjudicate  of  the  subject-matter,  in  a 
subsequent  suit  McOormick  v.  Orundy  dowdy,  382. 
See  Criminal  Law,  1 ;  Supreme  Court. 

JUDGMENT  LIEN. 

L  Expires  in  ten  tears.  A  general  judgment  ceases  to  operate  as  a 
lien  upon  real  estate,  after  the  expiration  of  ten  years  from  the 
date  of  rendition.  Hendershott  v.  Ping  et  at,  134. 

2.  Mortgage  lien  not  merged  in  judgment.  But  a  judgment  and 

decree  of  foreclosure  does  not  merge  the  lien  of  the  mortgage 
foreclosed.  It  is  simply  a  means  of  effectuating  and  enforcing 
that  lien,  which  continues  until  the  debt  is  paid  or  discharged.  Id. 

3.  To  what  rr  attaches.  The  lien  of  a  judgment  attaches,  not  to  the 

naked  legal  title,  but  to  the  judgment  debtor's  interest  in  the 
land.    If  he  has  no  interest,  though  possessing  the  naked  legal 
title,  then  no  lien  attaches.  Thomas  v.  Kennedy,  397. 
See  Dower,  3. 

»     JUDICIAL  SALE. 

1.  Or  lots  en  masse  :  officer's  return.  When  an  officer's  return  of 

an  execution  sale  of  two  lots,  states,  that  they  were  sold  for  a 
certain  sum,  but  does  not  state  whether  separately  or  together, 
the  presumption  is,  that  the  officer  did  his  duty,  and  sold  them 
separately.  Love  v.  Cherry,  204. 

2.  When  available  to  defeat  sale.  While  the  fact,  that  two  lots 

were  sold  together,  for  a  gross  sum,  might  be  made  available  to 
set  aside  a  sale  made  to  an  execution  plaintiff  (Boyle  v.  JElUs,  11 
Iowa,  97),  it  may  well  be  questioned  whether  such  an  irregularity 
could,  after  the  term  of  redemption  has  expired,  and  the  sheriff's 
deed  executed  and  delivered,  be  made  available  to  defeat  the  title 
of  a  third  party.  Id. 

See  Notice,  3. 

JURISDICTION. 
1.  Defective  notice  and  service:  collateral  attack.  Although  a 
notice  be  defective  or  the  service  thereof  imperfect,  if  the  court 
before  whom  it  was  returnable  has  determined  in  favor  of  the 
sufficiency  thereof,  the  judgment  will  not  be  held  void  in  a  col- 
lateral proceeding.  Shawhan  v.  Lojfer,  217. 
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2.  Application  of  the  rule:  admeasurement  op  dower.  Where  a 

notice  in  a  proceeding  before  the  County  Court  for  the  admeas- 
urement of  dower  was  not  directed  to  the  heirs  by  name,  but  "to 
all  interested  in  the  estate  of/'  etc.,  and  it  did  not  appear  from 
the  record,  but  was  shown  by  parol  testimony,  that  the  notice 
was  served  upon  the  heirs,  it  was  held,  that  these  defects  could 
not  avail,  in  a  collateral  proceeding,  to  defeat  the  title  of  a  pur- 
chaser acquired  at  a  sale  ordered  under  said  proceedings  of 
admeasurement  Id. 

3.  Courts  of  superior  and  inferior  jurisdiction.  The  proceedings  of 

courts  of  general  and  superior  jurisdiction  cannot  be  collaterally 
impeached  or  contradicted,  unless  void  upon  their  face  for  want 
of  jurisdiction ;  and  the  judgments  and  decrees  of  inferior  courts 
stand  upon  the  same  footing  if  the  jurisdiction  sufficiently 
appears.  Id. 

4.  Proof  of  service  :  construction  of  statute.  The  object  of  section 

2428,  of  the  Code  of  1851,  providing,  that  the  posting  up  or 
service  of  any  notice  or  other  paper  required  by  law  may  be 
proven  by  the  affidavit  of  any  competent  witness,  attached  to  the 
copy  of  such  notice  or  paper  and  made  within  six  months  from 
the  time  of  the  service,  was,  not  to  make  such  affidavit  the  exclu- 
sive means  of  providing  the  service,  but  simply  to  provide  that 
such  proof  should  be  sufficient  The  service  may  be  proven  by 
the  oath  of  a  person  cognizant  of  the  fact,  or  in  any  other  way 
recognized  by  the  rules  of  evidence.  Id. 

6.  State  courts  :  cases  relating  to  patents.  The  State  courts  have 
jurisdiction  in  actions  for  damages  resulting  from  the  fraudulent 
representations  of  a  patentee  in  regard  to  the  nature  of  the  patent, 
and  to  inquire  therein  whether  the  patent  was  for  the  purpose 
thus  represented  or  for  a  different  one.  Hunt  v.  Hoover,  231. 

See  Admiralty. 

JURY. 
Costs.  After  an  appeal  from  a  judgment  of  a  justice,  in  which  the 
plaintiff  recovered  forty-five  dollars  debt  and  $21.65  costs,  the 
plaintiff,  having  made  a  settlement  with  defendant,  delivered  to 
him  a  receipt  which  stated  that  the  plaintiff,  in  consideration  of 
twenty-five  dollars,  released  and  discharged  the  defendant  from 
all  actions,  causes  of  action,  debts,  claims  and  demands  in  law  or 
equity  up  to  this  date.  In  the  District  Court,  the  defendant  did 
not  plead  that,  by  the  agreement  of  the  parties,  the  plaintiff  was 
to  pay  the  costs,  but  simply  set  up  the  receipt  or  release.  Hdd, 
that  the  question  whether  the  release  included  the  costs  of  the 
case  before  the  justice,  was  one  of  law  for  the  court  and  upon 
which  the  defendant  had  no  right  to  demand  a  jury.  Packer  v. 
Packer,  2(X 

JUSTICE  OP  THE  PEACE. 

Appointment  of  attorney  in  criminal  prosecution.  A  justice  of  the 
peace  has  no  authority  to  appoint,  on  behalf  of  the  State,  an 
attorney  to  conduct  a  criminal  prosecution  commenced  before 
him ;  and  an  attorney  cannot  recover  of  a  county  for  services 
rendered  under  such  an  appointment  Davis  v.  Linn  Co.,  508, 
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LANDLORD'S  LIEN. 
Discharge  of  bt  mortgagee  after  garnishment.  A  landlord's  lien 
attaches  upon  goods  kept  for  sale,  as  the  rent  accrues,  rather  than 
from  the  commencement  of  proceedings  to  enforce  the  lien.  It 
was  accordingly  held,  that  a  mortgagee  of  merchandise,  which  he 
afterward  takes  possession  of)  may,  after  being  garnished  by  a 
creditor  of  the  mortgagor  for  the  surplus  remaining  after  the 
payment  of  the  mortgage,  pay  over  to  the  landlord  or  the  rnort^ 
gagor  the  rent  in  arrear  for  the  buildine  in  which  the  goods  were 
when  the  mortgagee  took  possession.  Voane  &  Co.  v.  Qarretwn, 
351. 

LIMITATION,  STATUTE  OF. 

1.  Statute  of  :  demurrer.  If  a  petition  shows  affirmatively  that  its 

course  of  action  is  barred  by  the  statute  of  limitations,  the  objec- 
tion may  be  taken  advantage  of  by  demurrer.  (Rev.  §§  2961, 
2962.)  Lawrence  v.  Sinnamon  et  ux.,  80. 

2.  Husband  and  wife  :  family  necessaries.  In  an  action  commenced 

in  1866,  against  a  husband  and  wife  for  the  price  of  necessaries 
chargeable  under  section  2507  of  the  Revision,  upon  the  property 
of  both,  the  petition  averred  the  following  facts,  and  thereupon 
asked  judgment :  That,  between  April,  .1857,  and  January,  1858, 
plaintiff  sold  to,  and  charged  in  the  name  of,  the  husband,  certain 
articles  of  necessaries  for  the  use  of  the  family ;  that,  in  January. 
1858,  he  received  from  the  husband  his  note  for  the  amount  or 
the  account,  not  as  payment  thereof,  but  merely  to  change  the 
form  of  evidence,  and  balance  his  books  in  accordance  with  the 
usual  custom  of  merchants.  Demurrer  to  the  petition,  on  the 
ground  that  it  appeared  therefrom  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.    Held, 

1.  That,  as  to  the  husband,  the  action  was  taken  out  of  the 
statute  by  his  written  promise  to  pay. 

2.  That  as  to  the  wife,  the  husband,  being  the  head  of  the 
family,  was  not  only  authorized  to  make  the  purchase  in  his 
own  name,  but  to  change  the  form  of  evidence  of  the  indebted- 
ness arising  therefrom,  by  executing  his  note  for  the  account 
and  that  thereby  the  case  was  taken  out  of  the  statute  as  well 
to  her  as  to  the  husband.  Id. 

3.  Mortgage  foreclosure.  It  seems  that  our  statute  of  limitations 

requiring  actions  founded  upon  written  contracts,  to  be  brought 
within  ten  years,  applies  to  suits  for  the  foreclosure  of  mortgages 
as  well  as  to  suits  upon  notes.  But  if  it  appears  from  the  plead- 
ings or  testimony  of  the  debtor  that  the  cause  of  action  still  justly 
subsists,  the  statute  does  not  apply.  HendershoU  v.  Ping  et  al,  134. 

4.  Corporation  municipal.  While  the  statute  of  limitations  will  not 

run  against  the  State  or  sovereignty,  it  may  against  a  municipal 
corporation.  It  was  accordingly  held,  where  the  original  pro- 
prietor of  a  town  held  open  and  visible  possession  of  a  square 
therein  for  the  statutory  period  for  the  limitation  of  real  actions, 
claiming  that  he  had  never  relinquished,  but  still  retained  title 
thereto,  that  the  right  of  the  corporation  to  maintain  an  action 
for  the  recovery  thereof  was  barred.  The  City  of  PeOa  v.  Scholtt, 
283. 
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5.  Forcible  entry.  Sembh,  that  the  operation  of  the  statute  of  limi- 

tation cannot  be  suspended  by  a  forcible  entry,  and  that  the 
statute  will  continue  to  run  notwithstanding  such  entry,  when 
not  followed  by  continuous  possession.  AlUer,  if  the  possession 
was  peaceably  obtained  and  continuous.  Id. 

6.  Deforcement.  Where  the  possession  of  one  was  originally  lawful, 

and  he  afterward  refuses  to  surrender  it  to  another  subsequently 
acquiring  the  right  of  property,  this  amounts  to  a  deforcement 
within  the  common  law  meaning  of  the  term,  and  a  mere  entry 
by  force  would  not,  in  such  case,  even  at  common  law,  suspend 
the  operation  of  the  statute.  Id. 

7.  Application  or  principle.  S.,  the  original  proprietor  of  the  town 

of  P.,  continued  in  the  actual  possession  of  a  square  therein, 
marked  on  the  plat  as  "  Garden  square."  P.  was  subsequently 
incorporated  as  a  city,  the  authorities  of  which  claimed  the 
square  as  having  been  dedicated  to  public  use,  and  entered 
thereon  in  a  forcible  manner  before  the  statute  of  limitation  for 
the  commencement  of  an  action  for  its  recovery  had  run ;  there- 
upon S.  obtained  an  injunction  against  the  city,  enjoining  it  from 
disturbing  him  in  his  possession.  Held,  that  the  entry  was  not 
equivalent  to  the  bringing  of  an  action,  and  did  not  prevent  the 
bar  of  the  statute.  Id. 

8.  When  it  begins  to  run  :  administrator.  Where  a  cause  of  action 

accrues  to  the  estate  of  a  decedent  instead  of  to  the  deceased  while 
living,  the  statute  of  limitation  will  not  commence  to  run  until 
the  appointment  of  an  administrator.  But  if  the  statute  has 
once  begun  to  run  in  the  life-time  of  the  party  entitled,  it  is  not 
interrupted  by  his  subsequent  death,  but  continues,  and  the  cause 
of  action  survives,  not  accrues,  to  the  personal  representative. 
Sherman  v.  Western  Stage  Co.,  515. 

9.  Injury.  Where  an  act  or  omission  causes  a  direct  injury^  an  action 

may  be  instantly  maintained,  and  the  statute  begins  to  run  from 
the  time  the  act  was  done,  without  regard  to  any  actual  damages 
or  to  any  knowledge  of  the  party  injured,  and  is  not  suspended 
by  his  subsequent  death.  Id. 

10.  Rule  applied.  The  plaintiff's  intestate  was  thrown  from  a  boat 
capsized  in  crossing  a  swollen  stream  in  the  line  of  route,  and  by 
reason  of  the  negugeuce  of  the  defendants,  who  were  common 
carriers  operating  a  line  of  stage  coaches,  and,  after  some  ten 
minutes  of  struggling  to  save  herself  was  drowned :  Held,  per 
Cole,  J.,  that  the  cause  of  action  accrued  to  the  deceased,  and 
that  the  statute  began  to  run  from  the  time  she  was  thrown 
from  the  boat,  instead  of  from  the  appointment  of  her  adminis- 
trator; per  Wright,  J.,  and  Dillon,  Oh.  J.,  that  the  death  in  the 
present  case  comes  within  what  is  generally  and  legally  under- 
stood as  an  instantaneous  death,  and  that  the  interval  of  time 
between  the  injury  and  the  death  was  so  brief  as  that  the  statute 
did  not  begin  to  run  in  the  life-time  of  the  deceased,  nor  until 
the  appointment  of  an  administrator.  Id. 

11.  Statute  construed:  common  law  rules.  The  provision  of  our 
statute  (Rev.  §§  2748,  4111)  do  not  change  the  following  common 
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law  roles  of  construction  of  statutes  of  limitation :  First,  that  the 
statutes  begin  to  run  from  the  time  the  cause  of  action  accrues. 
Second,  that  .if  the  statute  once  begins  to  run,  no  subsequent 
disability  will  suspend  it  unless  the  statute  itself  provides  there- 
for. Third,  that  before  a  cause  of  action  accrues  or  the  statute 
begins  to  run,  there  must  exist  a  cause  of  action,  and  a  person 
authorized  to  prosecute  it,  as  where  a  cause  of  action  accrues  to 
the  estate  of  a  deceased,  the  statute  will  not  commence  to  operate 
until  the  appointment  of  an  administrator.  Id\ 

MALICE. 

1.  Pleading.  If  a  defendant  is  liable  for  negligent  or  careless  acts,  a 

recovery  may  be  had  against  him  upon  a  petition  charging  the 
acts  to  have  been  willfully  and  maliciously  done,  without  proof 
of  malice.  The  allegations  of  malice  and  willfulness  will,  in  such 
case,  be  treated  as  surplusage.  McCord  v.  High,  336. 

2.  Mat  be  inferred.  Malice  may  be  inferred  from  the  acts  of  a  party ; 

and  where  such  acts  are  designed  to  injure  the  plaintiff,  the  jury 
are  bound  to  infer  malice.  Id, 

MANDAMUS. 
Discretion  :  school  board.  Where  a  discretion  is  left  to  a  board  of 
school  directors,  it  cannot  be  controlled  by  mandamus,  though 
the  discretion  be  unwisely  exercised.  Clark  v.  The  Board  of  Sir 
rectors,  266. 

MECHANIC'S  LIEN. 
L  Liability  or  wife  :  case  followed.  A  mechanic  is  entitled  to  lien 
for  work  and  labor  performed  on  a  house,  standing  on  the  land 
of  the  wife,  when  such  labor  was  performed  under  a  contract  with 
the  husband  as  the  agent  of  the  wife,  for  her  use  and  benefit,  with 
her  knowledge  and  consent,  and  for  which  they  promised  to  pay. 
Following  Ktdd  v.  Wilson  (23  Iowa,  464).  Burdick  v.  Moon  et  use, 
418. 

2.  When  it  attaches.  A  mechanic's  lien  attaches  from  the  time  the 

work  is  commenced  or  materials  are  furnished ;  and  a  purchaser 
at  execution  sale  under  a  judgment  establishing  the  lien,  takes 
all  the  title  held  by  the  owner  at  that  time.  Shields  v.  Keys, 
Admr.,  298. 

3.  Parties  :  mortgage.  Where  the  owner  of  real  estate,  upon  which 

there  was  a  mechanic's  lien,  sold  the  property  and  took  a  mort- 
gage back  to  secure  the  purchase-money,  after  which  he  died,  it 
was  held,  that  it  was  not  necessary  to  make  his  heirs,  but  only 
his  administrator,  party  defendant  to  a  proceeding  to  enforce  the 
mechanic's  lien. 

Argu,  Webbs  mortgage  passes.   Upon  the  death  of  the  mortgagee,  the 
mortgage  deht  and  security  pass  to  hUtpertonal  representatlTe.  Id, 

4.  Eitect  op  judgment  enforoing  lien.  It  was  further  held,  that,  by 

the  judgment  in  such  proceeding,  establishing  the  mechanic  s 
lien,  and  the  sale  thereunder,  the  administrator  of  the  mortgagee 
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was  estopped  from  asserting  any  right  to  the  property  under  the 
mortgage,  and  should  be  enjoined  from  selling  it  under  an  execu- 
tion issued  on  a  decree  foreclosing  the  mortgage.  Id. 

MORTGAGE. 

1.  Merger.  Where  a  mortgagee,  subsequent  to  his  mortgage,  acquires 

by  the  execution  of  a  deed  to  him  from  the  mortgagor,  an  abso- 
lute title  to  the  real  estate  mortgaged,  the  mortgage  will  not  be 
held  to  be  merged  in  the  absolute  title  where  the  interest  and 
intention  of  the  mortgagee  intervene  to  prevent  the  merger. 
(Wickersham  v.  Reeves,  1  Iowa,  413;  Wtihdmi  v.  Leonard,  13  id. 
330;  Rankin  v.  WUsey,  17  id.  463.)  Lyon  v.  Mcllvame  etaLt9.  J 

2.  Execution  and  delivery  :  presumption.  It  will  be  presumed  from 

the  due  execution,  acknowledgment  and  record  of  a  mortgage, 
that  it  was  executed  and  delivered  on  the  day  of  its  date.  (Scnery 
v.  Browning \  18  Iowa,  246.)  Id. 

3.  For  purchase-money  :  judgment.  A  mortgage  or  trust-deed  upon 

real  estate,  to  secure  the  unpaid  purchase-money,  has  precedence 
over  a  prior  judgment  against  the  vendee.  Parsom  v.  Hoyt,  154. 

4*  Personal  judgment.  In  the  foreclosure  of  a  mortgage  it  is  error 
to  render  a  personal  judgment  against  a  subsequent  purchaser  of 
the  mortgaged  premises,  who  was  not  a  party  to  either  the  note 
or  mortgage.   Carleton  v.  Byington,  172. 

5.  Of  chattels  :  garnishment  of  mortgagee.   The  mortgagor  of  chat- 

tels has  an  equity  of  redemption  therein,  even  after  the  conditions 
of  the  mortgage  have  been  broken ;  and  a  mortgagee  who  has 
taken  possession  of  the  property  after  such  breach,  is  liable  to 
garnishment  at  the  suit  of  a  creditor  of  the  mortgagor  for  any 
surplus  remaining  after  the  payment  of  the  mortgage.  Doane  & 
Co.  v.  Qarretson,  351. 

6.  Contract  :  lex  loci.  A  chattel  mortgage,  valid  under  the  law  of 

the  State  where  made,  will  be  so  held  by  the  courts  of  this  State 
not  only  as  between  the  immediate  parties  to  the  instrument,  but 
against  third  persons,  if  such  would  be  the  effect  given  to  it  under 
the  laws  of  the  State  where  executed.  Smith  &  Co.  v.  McLean, 
322. 

7.  Possession  by  mortgagor  :  recording  act.  Retention  of  possession 

by  the  mortgagor  of  personal  property  does  not,  under  the  laws 
of  this  State,  nor  of  those  of  Kansas,  which  in  this  respect  are 
similar,  render  the  transaction  fraudulent,  where  the  mortgage  is 
acknowledged  and  recorded.  Nor  is  the  rule  varied  by  a  recital 
in  t?he  mortgage,  that  the  property  is  "  sold  and  delivered "  by 
the  mortgagor.  Id. 

8.  Constructive  notice:    record  of  instrument.   The  constructive 

notice  imparted  by  the  recording  of  a  chattel  mortgage  is  not 
confined  to  the  county  or  State  where  the  mortgage  was  execu- 
ted, and  the  property  then  was,  but  extends  to  wherever  the 
property  may  be  removed.  Id. 

9.  Description:  uncertainty.  A  description  in  a  chattel  mortgage, 

which  will  enable  third  persons,  aided  by  inquiries  which  tie 
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instrument  itself  indicates  and  directs,  to  identify  the  property 
covered  by  it,  is  sufficient  Descriptions  which  have  been  held 
sufficient,  instanced  by  Beck,  J.  Id. 

10.  Rule  applied.  The  following  description  in  a  chattel  mortgage 
where  the  property  was  retained  by  the  mortgagor,  and  afterward 
passed  into  the  hands  of  his  partner,  who  sold  the  same,  was 
held  sufficient  to  charge  the  purchaser.  "  Fire  freight  wagons 
and  twenty-five  yoke  of  cattle,  being  the  train  now  in  my  pos- 
session.1' Id. 

See  Mechanic's  Lien,  3. 

MUNICIPAL  CORPORATION. 
See  Corporation  Municipal. 

NEW  TRIAL. 

1.  Where  it  has  been  granted.  A  stronger  case  should  be  made  to 

justify  the  interposition  of  the  Supreme  Court  where  a  new  trial 
has  been  granted  by  the  District  Court  than  where  it  has  been 
refused.   White  v.  Poorman  et  al9  108. 

2.  In  ACTIONS  to  recover  real  property.  Under  our  statute  (§  3584 

of  the  Revision)  greater  lattitude  in  applications  for  new  trials  is 
allowed  in  actions  for  the  recovery  of  real  property  than  in  other 
actions.  In  such  cases  the  court  is  not  limited  to  the  grounds 
specified  in  section  3112  et  eeauor  of  the  Revision,  but  may  exer- 
cise a  discretion  in  granting  the  application.  Id. 

3.  By  a  STRANGER :  time.  Nor  is  the  right  to  apply  for  a  new  trial 

confined,  as  in  other  actions,  to  a  party  to  the  suit  but  may  be 
successfully  exercised  by  a  stranger  who  claims  title  under  one 
who  was.  And  the  applicant  is  not  limited  to  the  time  fixed  in 
other  actions,  but  has  two  years  within  which  to  make  his  appli- 
tion.  Id. 

L  Negligence.  Where  the  District  Court  has  granted  a  new  trial  in 
such  an  action,  and  it  does  not  appear,  that  the  negligence  of  the 
unsuccessful  party  or  his  attorneys  produced  the  result,  although 
they  may  not  have  been  entirely  without  blame  in  that  particu- 
lar, the  Supreme  Court  will  not  reverse  such  order  as  being  an 
abuse  of  the  discretion  conferred  upon  the  District  Court  by  sec- 
tion 3584  of  the  Revision.  Id. 

5.  Supreme  Court  :  judgment  without  prejudice.  It  is  competent  for 

the  Supreme  Court  in  disposing  of  a  motion  made  by  the  appellee 
to  affirm  the  judgment  below,  and  one  made  by  the  appellant  to 
dismiss  the  appeal,  which  is  pending  at  the  same  time,  to  order 
the  affirmance  of  the  judgment  without  prejudice  to  the  rights 
of  the  appellant,  under  the  law,  to  a  new  trial  in  the  court 
below.  Id. 

6.  Error  without  prejudice.  The  Supreme  Court  will  not  reverse  the 

judgment  below,  because  of  a  refusal  of  the  court  to  give  an 
instruction  which  was  abstractly  correct,  when  the  special  ver- 
dict shows  that  the  appellant  suffered  no  prejudice  by  reason  of 
such  reversal.   Carleton  v.  Byington,  172. 
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7.  Conflicting  evidence.  The  Terdict  of  a  jury  will  not  be  disturbed 
where  the  evidence  is  conflicting,  and  or  the  merits  of  which  it 
was  the  peculiar  province  of  the  jury  to  decide.  McNorion  v. 
Ak*ra,m. 

a  Whbh  ooubt  below  has  granted.  Where  a  new  trial  has  been 
granted  by  the  District  Court*  the  Supreme  Court  will  require 
a  stronger  case  for  interference  than  where  one  has  been  refused. 
Robinson  v.  Bacon  S  Strohm,  409. 

9.  Conflicting  evidence.  Where  the  evidence  is  conflicting,  and  the 

mind  of  the  oourt  is  not  convinced  that  the  verdict  nils  short 
of  an  honest  and  sound  exercise  of  judgment,  from  which  mani- 
fest injustice  will  result,  the  judgment  will  not  be  disturbed. 
CaUanan  et  al  v.  Shaw,  441. 

10.  Correction  of  verdict.  If,  through  a  mistake  on  the  part  of  the 
jury  in  calculating  interest  or  their  failure  to  allow  interest, 
the  verdict  is  for  too  small  an  amount,  the  court  being  satisfied 
of  the  correct  amount,  may  render  judgment  therefor,  if  the 
defendant  elects  to  submit  to  such  judgment,  rather  than  to  an 
order  granting  a  new  trial  So,  on  the  other  hand,  when  the 
verdict,  through  mistake  or  other  cause,  is  excessive,  the  court 
will  deny  a  motion  for  a  new  trial  if  the  plaintiff  is  willing  to 
remit  the  excess,  and  render  judgment  for  the  true  amount.  Id. 

11.  Inconsiderable  error  in  verdict.  Where,  on  appeal  to  the 
Supreme  Court,  it  was  urged  that  the  judgment  of  the  court 
below  was  for  a  sum  ranging  from  $2.83  to  $10.53  less  than  the 

%  appellant  was  entitled  to,  it  was  held,  that  the  error  was  too 
inconsiderable  to  warrant  a  reversal  of  the  judgment  and  the 
opening  up  of  an  expensive  litigation  incident  to  a  new  trial  Id. 

12.  Conflicting  evidence.  The  action  of  the  court  below,  in  over- 
ruling a  motion  for  a  new  trial,  will  not  be  disturbed  where  the 
evidence  is  conflicting.  Smith  &  Co.  v.  McLean,  322. 

13.  Conflicting  evidence.  This  court  will  not  disturb  the  action  of 

the  District  Court,  in  overruling  a  motion  for  a  new  trial,  where 
the  evidence  is  merely  conflicting.  Schrimper  v.  Redman,  505. 

14.  Variance  —  when  objection  must  be  made.  The  Supreme  Court 
will  not  interfere  with  the  action  of  the  court  below,  in  over- 
ruling a  motion  for  a  new  trial  based  upon  a  variance  between  the 
proof  and  allegations,  when  it  does  not  appear,  that  the  evidence 
when  offered  was  objected  to,  nor  that  any  instruction  was 
asked  calling  attention  to  the  variance,  and  it  is  not  specifically 
referred  to  in  the  motion  for  a  new  trial.  Id. 

15.  Conflicting  evidence.  Where  a  question  upon  which  there  is  a 
conflict  of  evidence  is  peculiarly  within  the  province  of  the  jury 
to  decide,  the  finding  thereon  will  be  regarded  as  conclusive. 
Sherman  v.  Western  Stage  Co.,  515. 

NOTICE. 
1.  Lis  pendens:  statute  construed.  The  doctrine  of  lis  pendens  does 
not  apply  where  neither  the  vendor  nor  the  purchaser  are  parties 
to  the  action.    Nor  is  this  rule  changed  by  section  2842  of  the 
Revision.  Parsons  v.  Hoyt,  154. 
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2.  Bt  possession.  Where  real  estate  is  ostensibly  as  much  in  the  posses- 

sion of  the  husband  as  the  wife,  there  is  no  such  actual  possession 
by  the  wife  as  will  impart  notice  of  an  equitable  interest  possessed 
by  her  m  the  land,  to  a  purchaser  at  execution  sale  under  a  judg- 
ment against  the  husband  in  whom  the  legal  title  apparently  was 
at  the  time  of  the  rendition  of  the  judgment  Thomas  v.  Kennedy, 
397. 

3.  Judicial  sale:  record  of  instrument:  what  it  imparts.   A  pur- 

chaser at  an  execution  sale  is  bound  to  take  notice  of  the  condi- 
tion of  the  record  title  up  to  the  time  of  the  sale;  and  if  an 
instrument  be  then  properly  indexed,  he  is  charged  with  construc- 
tive notice  of  all  it  oontains.  Id. 

See  Jurisdiction,  1,  2,  4;   Mortgage,  8>  9,  10. 

NUISANCE. 

1.  Abatement.  A  party  may  with  his  own  hand  abate  that  which  is 

to  him  a  nuisance.  But  such  abatement  does  not  consist  in  the 
destruction  of  the  property,  unless  such  destruction  be  absolutely 
necessary.  Morrison  el  al.  v.  Afarquardi,  35.    v 

2.  Restoration  :  basements.   Where  a  building  is  illegally  destroyed, 

under  the  pretense  that  it  is  a  nuisance,  the  parties  having  ease- 
ments therein  do  not  lose  them,  and  are  not  remitted  to  their 
action  for  damages,  but  may  enforce  the  restoration  of  the  build- 
ing. Id, 

OFFICER. 

1.  Character  or  acts:  discretion.  The  fact  that  an  officer  is  clothed 

with  a  discretion  in  the  discharge  of  a  duty  as  to  the  manner  of 
its  performance,  or  as  to  the  control  of  attendant  acts  or  circum- 
stances necessarily  arising  in  its  course,  does  not  give  to  his  acts 
a  judicial  character.  McCord  v.  High,  336. 

2.  Liability.  When  a  public  officer  other  than  a  judicial  one,  does  an 

act  directly  evasive  of  the  private  rights  of  others,  and  there  is 
otherwise  no  remedy  for  the  injury,  such  officer  is  personally 
liable  without  proof  of  malice  and  intent  to  injure.  Id 
See  Judicial  Sale,  I ;    Water-course,  2. 

ORIGINAL  NOTICE. 

Detective  :  jurisdiction.  The  service  of  an  original  notice  which  dees 
not  state  the  place  or  time  at  which  the  defendant  is  required  to 
appear  and  defend  gives  the  court  no  jurisdiction  of  the  defend- 
ant, and  a  judgment  rendered  upon  such  service  is  not  binding 
upon  the  parties,  and  may  be  collaterally  attacked.  KitsmiUer  v. 
Kitchen  ei  al,  163. 

PARTIES. 
1.  Equitable  defense:  conveyance:  mistake  in  description.  K.  sold 
and  undertook  to  convey  to  D.  certain  real  estate,  but  by  mistake 
the  land  was  misdescribed.  D.  afterward  executed  a  voluntary 
conveyance  of  the  land  to  his  daughter  the  wife  of  said  £.,  mak- 
ing the   same  mistake  in   the  description.    D.  after  this  died 

Vol,  XXIV.— 80 
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Subsequent  to  this  S.  filed,  in  the  county  where  the  land  lay,  a 
transcript  of  a  judgment  against  K.,  in  whom  the  naked  legal 
title,  by  reason  of  said  mistake,  still  remained,  and  soon  there- 
after had  the  land  sold  under  said  judgment,  and  the  sheriff  made 
a  deed  to  the  purchaser  therefor.  Subsequent  to  this  judgment, 
though  prior  to  said  sale  thereunder,  K.  executed  a  deed  to  his 
wife,  reciting  therein  that  it  was  made  to  correct  the  mistake  in 
the  deed  from  him  to  D.,  and  in  the  deed  of  the  latter  to  K.fs 
wife.  In  an  action  to  quiet  the  title  to  said  land  by  the  pur- 
chaser at  execution  sale  against  K.  and  wife,  she  set  up  the  above 
facts  concerning  her  title  as  an  equitable  defense  and  asked  the 
title  to  be  confirmed  in  her  against  the  plaintiff  It  was  argued 
that  the  voluntary  conveyance  from  D.  to  K.'s  wife  amounted, 
on  account  of  the  mistake,  only  to  a  contract  to  convey ;  that 
the  proceeding  on  her  part  was  in  effect  to  enforce  a  specific 
performance  of  such  contract  against  D.,  and  that,  therefore,  his 
neirs  should  have  been  brought  in  as  parties.  Hda\  otherwise, 
and  that  in  this  proceeding,  the  heirs  of  D.  were  not  necessary 
parties.  Held,  further,  that  under  the  facts,  K's  wife  was  entitled 
to  have  the  title  quieted  in  her.  Thomas  v.  Kennedy,  397. 

2.  Administrator  :  substitution.  If,  pending  an  action  against  a  mar- 

ried woman,  for  the  collection  of  a  aebt  and  its  enforcement 
against  her  estate,  she  dies,  her  administrator  becomes  a  neces- 
sary party  defendant,  who  should  be  substituted,  and  against 
whom  the  action  survives.  Parshall  v.  Mooch/  et  al,  314. 

3.  Equitable  relief.  If  the  action  was  in  the  nature  of  a  creditor's 

bill,  or  if  it  sought  upon  any  equitable  ground  to  subject  her  real 
estate  to  the  payment  of  the  claim,  the  administrator  would  still 
be  a  proper,  if  not  a  necessary,  party.  Id. 

4.  Administrator  :  appointment  :  presumption.  If  the  record  does  not 

disclose  whether  an  administrator  has  been  appointed,  it  will  not 
be  presumed  that  no  appointment  was  made.  But  if  none,  a 
plaintiff  may  have  it  done  for  the  purpose  of  providing  a  proper 
party  defendant  to  his  action.  Id. 

5.  Non-joinder  :  objection  when  made  :  effect  of.   An  objection  of 

non-joinder,  on  the  ground  that  heirs  were  made  parties  when 
the  administrator  should  have  been,  when  made  for  the  first  time 
in  the  Supreme  Court,  will  not  operate  to  dismiss  the  petition, 
but  to  remand  the  cause.  Id. 

6.  Joinder  of:  non-negotiable  note.  Under  section  2764  of  the  Re- 

vision, an  assignor  who  guarantees  the  payment  of  a  non-nego- 
tiable note,  may  be  joined  as  a  party  defendant  with  the  maker. 
Tucker  v.  Shiner,  334. 

7.  Pleading:  joinder  of  causes  in  same  count.  But  in  such  case,  the 

contracts  of  the  maker  and  guarantor,  being  different  contracts, 
and  furnishing  different  causes  of  action  against  each,  cannot  be 
united  in  one  count,  but  should,  under  section  2939  of  the  Re- 
vision, be  stated  in  different  ones.  Id. 

8.  In  action  to  quiet  title.    In  a  proceeding  to  quiet  title  and  to 

correct  a  misdescription  of  the  premises  running  through  the 
deeds  of  several  prior  grantors,  such  grantors,  or,  if  dead,  their 
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heirs,  should  be  made  parties  to  the  action.  Flanders  v.  McClana- 
Turn,  486. 

See  Mechanic's  Lien,  3. 

PARTNERSHIP. 

1.  Contract:  transfer  of  "good  will."  Where  a  mercantile  firm 

sold  their  stock  of  goods,  and  in  the  contract  of  Rale  agreed  to 
transfer  the  "  good  will "  of  their  business,  and  that  they,  or  either 
of  them,  would  not  again  enter  into  the  same  business  in  that 
locality,  it  was  held  that  the  transfer  of  the  "  good  will,"  and  the 
undertaking  not  to  again  set  up  the  same  business,  was  a  part  of 
the  partnership  contract,  binding  on  both  members  of  the  firm, 
and  for  a  violation  of  which  they  or  either  of  them  were  liable. 
Stark  v.  Noble  &  Bro.,  71. 

2.  Breach  after  dissolution.  Nor  would  such  liability  be  changed  by 

the  fact  that  the  breach  of  such  undertaking  was  by  one  of  the 
members  after  the  dissolution  of  the  firm.  Id. 

PAUPER 
See  Poor. 

PLEADING. 

1.  To  amended  petition.  It  seems  there  is  no  statutory  provision 

fixing  the  time  within  which  an  answer  to  an  amended  petition 
must  be  filed.   Wright  v.  Howell  et  al.,  150. 

2.  Default  ^  failure  to  answer  amended  petition.   In  the  absence 

of  any  provision  of  the  statute,  or  rule  of  court,  or  practice, 
regulating  the  time  in  which  an  answer  to  an  amended  petition 
is  to  be  filed,  a  default  should  not  be  granted  unless  for  failure  to 
comply  with  an  order  of  the  court  fixing  the  time  within  which 
defendant  was  to  answer.  Id. 

3.  Replication:  former   adjudication.  A  replication  is  allowable, 

under  the  Revision,  only  when  a  counter  claim,  set-off,  or  cross 
demand  is  alleged  in  the  answer ;  and  it  is  not  necessary  to  set 
up  a  former  adjudication  specially  as  a  replication  to  defendant's 
answer  to  lay  the  foundation  for  evidence  thereof  responsive  to 
the  defense  set  up  by  such  answer.  Carleton  v.  Byington,  172. 

4.  Exhibit  of  written  instrument:  evidence.  The  failure  to  set  out 

in  or  attach  to  the  petition  in  a  replevin  suit,  either  the  original 
or  a  copy  of  a  chattel  mortgage,  under  which  plaintiff  claims  the 
right  of  possession  to  the  property,  constitutes  no  objection  to 
the  introduction  of  the  mortgage  in  evidence  on  the  trial.  The 
objection  must  be  taken  by  demurrer,  or  it  will  be  deemed  waived. 
(Rev.  §§  2676,  2678.)  Smith  &  Co.  v.  McLean,  322. 

6.  Whether,  under  section  2964,  a  different  rule  would  not  apply 
where  the  instrument  constitutes  the  cause  of  action,  within  the 
meaning  of  said  section,  quere.  Id. 

6.  8worn  answer.  A  sworn  answer  does  not  make  other  or  greater 

5 roof  necessary  than  if  the  answer  was  not  verified.    (Rev. 
2915;  Shepard  v.  Ford,  10  Iowa,  502.)  Mitchell  v.  Moore,  394. 
See  Parties,  7. 
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PLEDGE. 

1.  Joint  owner.  One  joint  owner  of  personal  property  cannot  sell  or 

pledge  the  interest  of  his  co-owner,  although  the  former  is  in 
possession  of  the  chattel,  and  the  purchaser  or  pledgor  has  no 
knowledge  of  the  joint  ownership.  Frans  v.  Young  et  al,  375. 

2.  Rights  or  pledgee.  But  one  joint  owner  can,  at  his  pleasure,  and 

without  the  consent  of  the  other,  sell,  mortgage  or  pledge  his 
own  interest  in  the  property.  In  case  of  sale,  the  purchaser  be- 
comes a  joint  tenant  with  the  other  owner.  In  case  of  pledge, 
the  pledgee  has  the  same  right  to  possession,  as  against  the  other 
owner,  that  his  pledgor  had  Id. 

3.  Replevin.  In  such  case,  the  non-pledging  owner  cannot  maintain 

replevin  against  the  pledgee ;  nor  can  the  owner  who  made  the 
pledge  join  with  the  other  joint  owner,  and  the  two,  by  virtue 
of  such  joinder,  maintain  the  action.  Id. 

POOR. 

1.  Liability  of  county.  The  principle  recognized  that  the  obligation 

of  the  county  to  support  the  poor  is  purely  statutory,  and  that, 
to  render  it  liable,  the  case  must  fall  within,  and  the  liability  be 
created  pursuant  to,  and  in  the  manner  prescribed  by,  the  statute. 
Cooledge  v.  Mahaska  Co.,  211. 

2.  Township  trustees.  Under  sections  1387  and  1388  of  the  Revision, 

the  township  trustees  may  bind  the  county  for  medical  services 
rendered  at  their  instance,  during  the  vacation  of  the  board  of 
supervisors,  to  poor  sick  persons  in  the  township.  Id. 

3.  Supervisors  cannot  delegate  power:   constitutional  law.   The 

board  of  supervisors  cannot,  by  virtue  of  sections  327  and  328 
of  the  Revision,  entitled  "An  act  in  relation  to  roads  and  high- 
ways," delegate  its  duties  and  powers  in  relation  to  the  poor  to 
the  clerk  of  the  District  Court  Said  act  cannot  be  construed  to 
embrace  subjects  not  expressed  in  its  title.  Id. 

4.  Failure  of  trustees  to  report,  quere.  Whether  a  failure  on  the 

part  of  the  trustees  to  report  to  the  board  of  supervisors,  as 
required  by  section  1388,  a  case  where  medical  services  have 
been  rendered  at  their  instance,  will  operate  to  deprive  the  phy- 
sician of  the  right  to  compensation  for  services  rendered  after 
the  time  when  the  trustees  ought  to  have  reported,  although  not 
notified  of  the  omission,  nor  to  discontinue  his  services,  quart.  Id. 

PRACTICE. 

1.  In  Supreme  Court:  chancery  cause  triable  by  second  method. 

The  Supreme  Court  will  not  try  a  chancery  cause  de  novo  where 
the  evidence  submitted  to  the  court  below  is  not  in  the  record ; 
and  it  will  not  review  a  decree  in  a  chancery  cause  triable  by  the 
second  method,  where  no  exceptions  were  preserved  to  the  rul- 
ing of  the  court  below.  Krapfet  v.  Pfiffner  et  ux.,  176. 

2.  Action  on  injunction  bond  :  jury  :  statute  construed.  Under  sec- 

tion 3794  of  the  Revision,  the  judge  of  the  District  Court  is  not 
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authorized,  in  an  action  at  law  upon  an  injunction  bond,  to  dis- 
charge a  jury  impaneled,  and  try  the  cause  himself.  This  section 
applies  to  the  summary  proceeding  therein  provided  for  upon  the 
dissolution  of  the  injunction,  and  not  to  an  action  at  law  on  the 
bond.  Parker  v.  Slaughter,  252. 

3.  Failure  to  except.  An  objection,  that  a  cause  was  improperly 
transferred  to  the  chancery  docket,  cannot  be  urged  in  the 
Supreme  Court,  when  no  exception  was  taken  to  the  order  of 
transfer.  ParshaU  v.  Moody  et  at.,  314. 

PRINCIPAL  AND  AGENT. 

1.  Limitation  of  authority:  purchases  on  credit.  Where  an  agent 

is  famished  with  money  to  pay  for  property  which  he  is  author- 
ized to  purchase,  there  is  no  such  limitation  on  his  authority  to 
buy  on  credit,  as  to  require  him  to  pay  the  instant  or  on  the 
same  day  for  property  which  he  purchases  without  any  under- 
standing or  agreement,  that  credit  is  to  be  given  therefor.  Adams 
v.  Boies  ds  Barrett,  96. 

2.  Power  to  borrow  money.   An  authority  to  an  agent,  from  his 

principal,  to  draw  checks  on  a  bank  in  payment  of  property  pur- 
chased by  the  agent,  would  not  alone  authorize  the  inference  that 
he  was  authorized  to  borrow  money  on  the  responsibility  of  his 
principal.  Mordhursi  v.  Boies  &  Barrett,  99. 

3.  Purchase  of  real  estate.   The  relation  of  principal  and  agent 

does  not  necessarily  exclude  the  latter  from  reaping,  in  the  pur- 
chase of  certain  real  estate  for  his  principal  the  benefit  of  a 
contract  with  the  principal  wherein  he  stipulates  to  pay  the  agent 
a  given  sum  for  the  land,  whatever  it  may  cost  the  latter.  Ander- 
son v.  Weiser,  428. 

4.  Liability  of  real  estate  agent.  Where  an  agent  for  the  sale  of 

certain  real  estate,  by  the  concealment  of  facts  in  relation  to  its 
value,  and  the  demand  for  the  lands,  as  well  as  by  false  state- 
ments relative  thereto,  procures  a  conveyance  of  the  land  to  him 
by  his  principal,  for  a  much  less  sum  than  they  were  worth,  and 
while  he  was  negotiating  a  sale  thereof  for  a  much  larger  amount 
to  another  person,  the  agent  will  be  held  liable  for  the  difference 
between  what  he  paid  his  principal  and  what  he  received  from 
the  purchaser,  with  such  rate  of  interest  on  this  difference  as  he 
received  on  deferred  payments  from  the  purchaser,  rather  than 
for  the  difference  between  what  he  paid  and  what  the  land  was 
actually  worth.  Stoner  et  al  v.  Weiser,  434. 

See  Contract,  6 ;  Replevin,  1. 

PROMISSORY  NOTE. 
See  Bills  and  Notes  Negotiable. 

RAILROAD. 
1.  Liability  as  carriers.  Where  a  railroad  company  undertook  to 
transport  a  lot  of  cattle  for  their  owner,  who  was  to  take  care  of 
them,  in  a  car  which  turned  out  to  be  defective,  by  reason  of 
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which  the  cattle  had  to  be  changed  to  another  car,  which  the 
owner  of  the  cattle  had  no  opportunity  to  properly  provide  with 
bedding,  whereby  some  of  the  cattle  got  down  and  were  injured, 
it  was  AcW,  that  the  company  was  liable  for  the  loss  thus  sus- 
tained. McDaniel  v.  The  Chicago  and  N.  W.  RaUioay  Co.,  412. 

2.  Legislative  authority.  By  the  act  of  March  26,  I860,  the  act  of 

Congress  of  June  2,  1864,  and  the  amendment  of  its  articles  of 
incorporation,  the  Cedar  Rapids  and  Missouri  River  Railroad 
company  are  authorized  to  build  a  railroad  from  Lyons,  in  Clin- 
ton county,  to  a  point  of  intersection  with  the  Chicago,  Iowa 
and  Nebraska  railroad,  within  the  corporate  limits  of  the  city  pf 
Clinton.  Id. 

3.  Constitutional  law.   Said  act  of  March,  1860,  authorizing  the 

building  of  said  railroad  from  Lyons  to  Clinton,  is  not  one  of  the 
cases  where  the  law  must  be  general  and  of  uniform  operation 
throughout  the  State,  contemplated  by  article  3,  section  30  of  the 
State  Constitution,  and  is  not  in  conflict  therewith.  The  City  of 
Clinton  v.  The  Cedar  Rapids  and  Missouri  River  Railroad  Com- 
pany, 455. 

See  Contract,  4,  5. 

RECEIPT. 

Release.  A  receipt  which  prima  facie  covers  all  claims,  is  susceptible 
of  explanation,  and  it  may  be  shown  that  it  was  not  intended  to 
embrace  a  particular  subject  Packer  v.  Packer,  20 

RECORD. 

Correction  or:  power  of  District  Court.  Where  an  equitable  action 
triable  by  the  first  method,  is,  by  consent  of  parties,  tried  by  the 
second  method,  but  the  record,  as  originally  made  up,  fells  to 
show  that  fact,  it  is  competent  for  the  District  Court,  by  an  order 
nunc  pro  tunc,  to  so  correct  the  record  as  to  supply  such  omis- 
sion ;  and  such  correction  may  be  made  after  the  case  has  been 
appealed  to  and  while  it  is  pending  in  the  Supreme  Court  Sec- 
tion 2667  does  not  deprive  the  court  of  the  power  to  make  a 
nunc  pro  tunc  entry  of  this  character.  BuckwaUer  v.  Craig,  215. 

See  Grand  Jury. 

RECORDING  ACT. 
See  Notice,  3 ;   Mortgage,  7,  8. 

REMITTITUR 
See  Appeal;  Damages,  7. 

REPLEVIN. 
1.  Principal  and  agent.  A  person  who  purchases  and  takes  posses- 
sion of  personal  property  subject  to  mortgages  thereon,  which 
he  assumes  to  pay,  cannot,  in  action  of  replevin  brought  in  his 
own  name,  recover,  upon  the  ground  that  he  is  the  agent  of  the 
mortgagees.  McNorton  v.  Akers,  369. 


Digitized  by  VjOOQ IC 


INDEX.  f339 

2.  Lost  writs  or  attachment  :  evidence.   In  an  action  of  replevin, 

against  attaching  creditors  whose  writs  of  attachment  have  been 
lost,  they  will  be  entitled  to  all  the  benefits  they  would  have 
been  by  having  the  writs  themselves,  if  their  existence  and  loss 
be  proven ;  and  proof  that  they  were  duly  issued  by  the  proper 
officer,  is  prima  facie  evidence  of  their  sufficiency  as  to  form 
and  seal  Id. 

3.  Extent  of  judgment  against  sureties.  In  an  action  of  replevin 

for  personal  property  taken  under  writs  of  attachment,  it  is  error, 
in  rendering  judgment  against  the  plaintiff,  to  enter  judgment 
against  the  sureties  in  the  replevin  bond,  for  the  value  of  goods 
not  levied  upon,  until  after  the  institution  of  the  replevin  suit 
and  the  execution  of  the  bond.  Id. 

4.  Character  of  judgment.  The  successful  party  in  replevin  may, 

at  his  election,  have  a  money  judgment  for  the  value  of  his 
right  in  the  property,  or  for  the  return  of  the  property.  Rev. 
§  3563.  Id. 

5.  Demand.  Demand  of  possession  before  commencing  an  action  of 

replevin  need  be  made  only  in  those  cases  where  it  is  necessary 
to  terminate  the  right  of  possession  in  defendant,  and  confer  it 
upon  the  plaintiff.  Where  both  parties  claim  title,  and  the  right 
of  possession  incident  thereto,  no  demand  is  necessary.  Smith 
&  Go.  v.  McLean,  322. 

See  Pledge,  3. 

REWARD. 

Arrest  bt  peace  officers.  Where  peace  officers  arrest  a  criminal  for 
whose  apprehension  a  reward  is  offered,  under  a  warrant  issued 
by  a  magistrate  upon  the  information  of  a  third  party  who 
actually  discovered  the  criminal,  for  which  the  officers  receive 
their  full  legal  fees,  and  retain,  of  money  found  on  the  prisoner, 
a  sum  to  pay  their  expenses  in  delivering  him  to  the  sheriff  of 
the  county  where  the  crime  was  committed,  such  officers  are  not 
entitled  to  the  reward,  unless  clearly  included  within  the  terms 
of  the  offer.  Means  et  al.  v.  HendershoU  &  Burton,  78. 

RIGHT  OF  WAY. 
See  Equity,  2. 

ROADS. 
See  Highway. 

RESIDENCE. 
Service:  domioil.  A  person  may  have  several  residences,  though 
but  one  domicil.  A  person  residing  in  M.,  in  this  State,  with  a 
married  daughter,  went,  in  1860,  to  the  State  of  Texas,  for  the 
purpose  of  making  a  visit  and  transacting  some  business,  with 
the  intention  of  returning  again  to  her  home  at  M.  The  rebellion 
breaking  out,  it  became  difficult  for  her  to  return,  and  her  busi- 
ness making  it  expedient,  she  took  up  her  residence  there  for  the 
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special  purpose  of  qualifying  and  securing  her  appointment  as 
administratrix  of  the  estate  of  a  deceased  relative.  During  this 
temporary  residence  in  Texas,  which  continued  until  1866,  suits 
were  commenced  against  her  here,  and  service  of  the  original 
notices  therein  made,  by  leaving  copies  of  the  same  at  the  place 
where  she  usually  resided  when  at  M.  with  her  daughter.  Held, 
that  M.  u  as  to  be  deemed  her  usual  place  of  residence  in  this 
State ;  that  the  facts  were  not  inconsistent  with  the  officer's 
return,  that  he  had  served  the  notices,  by  leaving  copies  thereof 
at  her  usual  place  of  residence,  and  that  sales  of  real  estate 
belonging  to  her,  made  under  judgments  rendered  on  such 
service,  were  valid.  Love  v.  Cherry,  204. 

SALE  OF  OHATTBLa 

1.  Possession  bt  vendor.    A.  sale  of  personal  property,  where  the 

vendor  continues  in  the  actual  possession  thereof)  is  invalid  as 
against  existing  creditors,  unlesss  an  instrument  conveying  the 
same  be  executed,  acknowledged  and  filed  for  record.  Prather  & 
Parr  v.  Parker,  26. 

2.  Executory  agreement.  In  an  action  for  damages  for  the  breach  of 

an  executory  agreement  to  sell  and  deliver  certain  cattle,  the 
court  in  its  finding  of  facts  stated,  that  there  was  a  sale,  but  the 
judgment  given  was  for  the  damages  growing  out  of  the  breach 
of  the  executory  agreement:  field,  that  the  statement  in  the  find- 
ing that  there  was  a  sale,  instead  of  an  executory  agreement  to 
sen  and  deliver,  was  not  sufficient  to  justify  a  reversal  of  the 
judgment  Boies  &  Barrett  v.  Vincent,  387. 

3.  Tender  or  price.    It  was  further  held,  that  the  plaintiff  might 

recover  in  such  case  without  first  having  tendered  the  price  of 
the  cattle,  if  it  was  shown  that  the  defendant  had  sold  them  to 
another.  Id. 

4.  Conditional  agreement.  If  the  agreement  in  such  case  was  to  sell 

upon  the  condition  that  the  whole  number  of  cattle  should  be 
found  for  delivery  by  the  time  agreed  upon,  that  they  were  not 
all  found  at  that  time  would  be  no  defense,  unless  defendant  made 
diligent  effort  to  find  them.  Id. 

£.  Consideration.  An  agreement  to  sell  and  deliver  personal  property 
finds  a  sufficient  consideration  in  the  promise  of  the  other  party 
to  receive  and  pay  for  it  Id. 

See  Pledge,  1,  2. 

SCHOOLS. 
1.  Colored  children  :  discretion  of  district  board.  The  Constitution 
and  statutes  in  force  effectuating  it  (Const  art  9,  §  12 ;  Rev.  § 
2023,  et  seq. ;  Laws  of  1862,  ch.  192,  §  12;  Laws  of  1866,  ch.  143, 
§  3)  provide  for  the  education  of  all  the  youths4)f  the  State,  with- 
out distinction  of  color ;  and  the  board  of  directors  have  no  dis- 
cretionary power  to  require  colored  children  to  attend  a  separate 
school  They  may  exercise  a  uniform  discretion,  operative  upon 
all,  as  to  the  residence  or  qualification  of  children  to  entitle  them 
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to  admission  to  each  particular  school,  but  they  cannot  deny  a 
youth  admission  to  any  particular  school,  because  of  his  color, 
nationality,  religion  or  the  like,  Clark  r.  The  Board  of  Direct- 
ors, 266. 
2.  While  the  Constitution  and  laws  provide  for  the  education  of  all 
the  youths  of  the  State,  without  distinction  of  color,  by  a  system 
of  common  schools,  the  board  of  directors  have  a  discretion  in 
arranging  the  schools,  and  directing  where  the  children  shall 
attend;  and  in  the  exercise  of  this  discretion  they  may  provide, 
if  deemed  promotive  of  the  welfare  and  for  the  best  interests  of 
the  schools,  a  separate  school  for  colored  children,  provided  they 
are  kept  within  the  proper  districts,  and  have  furnished  to  them 
the  necessary  and  suitable  instruction  furnished  other  children. 
The  equality  contemplated  by  the  Constitution  and  laws  is  pre- 
served if  equal  school  privileges  be  thus  furnished,  and  is  in  no 
sense  disturbed  by  the  exercise  of  such  discretion  on  the  part  of 
the  board.  Per  Wright,  J.f  dissenting,  in  same  case. 

SERVICE. 
See  Rwdixce;  Jubisdictiok,  1,  2,  4, 

SLANDER. 

Woaos  spoke*  after  suit  ooMMKNciD.  In  an  action  for  slander  it  may 
be  shown,  for  the  purpose  of  proving  malice,  that  the  defendant 
after  the  institution  of  the  suit,  spoke  the  same  words  uttered 
before,  and  in  which  the  slander  consists.  Shrimper  v.  JBetf- 
man,  505. 

STAMPa 

L  Cancellation  bt  deputy  collector  :  case  followed.  The  case  of 
Brown  v.  CrandaU  (23  Iowa,  112),  as  to  want  of  power  in  a 
deputy  revenue  collector  to  remit  penalties  and  permit  the  post- 
stamping  of  instruments  that  have  been  left  unstamped,  followed. 
McAjferty  v.  Hah,  355. 

2.  Parol  evidence  :  when  instrument  is  void.  Where  a  written  instru- 
ment is  void  for  want  of  a  stamp,  the  original  contract  remains 
unaffected  thereby,  and  may  be  proven  by  parol,  if  not  within 
the  statute  of  frauds.  Id. 
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ACTS  OF  1848. 
Ohap.   99.  iJJ'Schools^GlBr*  T* 
Board  ef  Dinctor$%  MS. 

ACTS  OF  IMS. 
Cbap.   SO.  fjn.  Schooto.    Clark  r.  The 
Board  of  ZNrscfora,  966. 

CODE  OF  1851. 
Ate.     96.  Repeal  of  statute.    Skmwkm 
ttal.r.Lofer.m. 
.**     IBS,  S87.   Municpal    corporation. 
Th*CUvof5t$Mri**tT.Ha*i 
984. 
•*     688,  649.   Municipal    corporation. 
The  CUy  of  Dm  Sokm  v. 
EaU^WL 

Vol.  XXIW-81 


Sec    961.  Mechanic's  Hen.   8MtM$  r. 
Keys,  996. 
4   1197.  Schools.    Clark  r.  The  Board 

of  DiTtCtOFt*  906. 

•   1160.  School*.    Clark  y.  The  Board 

of  Dirtctott,  966. 
4    1807,  1806.  Executor.    Skawkan  et 

cd.r.  Lofton  HI. 
"   1890,  1894.  DU  trlbutton.    Moon  r. 

Gordon,  158. 
14    1894.  Admeasurement   of    dower. 

Skawha*  ttaL  r.  Lqfer%  917. 
"    1896.  Jurisdiction.    SkowkanetaL 

t.  Lcgtr*  917. 
w    1410,  1411.  Distribution.     Hak  Y. 

BvnUr,  181. 
»   9499.  Jurisdiction.   Skmwkm  etdL 

v.Lof§r,*n. 
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,  949*.  Jurisdiction.   *< 
t.  Lafer,  917. 


4** 


BEVISIOW  OF  1880. 
B.     M.  Embezzlement.    The  Stater. 
Orwig,  102. 
US.  Support  of  poor.    OooUdge  r. 

Mahatka  county,  911. 
art,  8*8.  8apport  of  poor.     Ctat- 
«</^e  v.  Mahatka  county,  911. 
k     880.  Support  of  poor.    Cooltdge  r. 

Mahatka  county ,911. 
•     440,  441.  Highway.    McCoOeter  r. 

Shueu.Wk. 
>     711,  71*.  Taxes.   McGreggoTt  3/> 

teuton  r.  Fann*/.  496. 
'     714,  716.  Taxes.    MeQreggor't  B* 
teuton*.  Vanpei.AM. 
790,  7**.  Taxes.    McQnggor't  Mb- 

teuton*.  Yanpel. 486. 
747.  Taxes,    /aw  v.  7tyln,  7Vwas- 

wr.lM. 
181  Taxes.    Jtaff  t.  7\fU,  Trew- 

ursr,  100. 
790.  Tax  sale.    Addey  r.  Sexton, 

810. 
894,  885.  Highway.    McOot&tUr  r. 

£AiMy.  888, 
888,  884.  Hkhway.    MeOoOeter  r. 

8M,  HTL^ishway.   McCoBleterr. 

Sbuey,  888. 
918.  Highway.        McCoBUter    r. 

Shueu,  889. 
086,  987,  988.  8wamp  lands.  Parke 
t.  JTAs  Iowa  CmtralS.  R.  Co.. 
188. 

1814.  Railroad.  City  of  Clinton  v. 
7%«  Cedar  Rapid*  d  Mo.  River 
R.R.Oo.,4B6. 

188T,  1888.  Support  of  poor.  Cool- 
edge  t.  Mahatka  County,  911. 

1791.  U*ary.  Callanan  ei  al.  r. 
Shaw,  441. 

1896.  General  assignment  Lyanr. 
Mcllcalne  tt  al.,  9. 

9088.  Schools.  Clark  ▼.  The  Board 
of  Directors.  968. 

9917.  Chattel  mortgage.  Doom  <t 
Co.  v.  Garrtteon,  851. 

9888,  9887.  Executor.  Smyth  v. 
Any**.  491. 

9801.  Executor.  Goodrich  r.  Cbn- 
ftKf,954. 

9406.  Executor.  Goodrich  r.  Con- 
rad, XA. 

9499.  Descent  and  distribution. 
Hale  v.  Hunter,  181. 

9494.  Distribution.  Jfoors  r.  tor* 
don,  158. 

9498.  9485.  Admeasurement  of  dow- 
er.   AtaurAon  r.  L<af«r.  917. 

94.16.  Dower.    Shields  v.  jfty*,  *»• 

M77.  Admeasurement  of  dower. 
Shawhan  r.  &»ftr,  917. 

M79.  Dower.    Shield*  v.  A'sys,  998. 

9480.  Distribution.  Afcors  r.  Gor- 
don, 158:  Jftfe  r.  Hunter,  181. 

9494,  9406.  Distribution.  Bale  t. 
Hunter,  181. 

9607.  Statute  or  limitation.  Zotf- 
nwsw  r.  Slnnamon,  80. 

9611,  9019.  Practice.  ParthaU  v. 
jsfootfy.  814. 

9097.  Record.  Buckwalterr.  Craig, 
915. 


Sec,  9097.  Grand  Jury. 

Jftmssnmafcr,  87. 


The  State  r. 
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MtuntfHtntilw _  87. 
"    9740.  Statute  of  limitations.      The 
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Lawrttx*  t.  AniMtmon,  80. 
44    9749.  Statute  of  limitations.    Hen- 

denhott  ▼.  Pfaa.  184. 
"    9748.  Statute  of  limitations.    Sher- 
man t.  The  Western  Stage  Co., 

615. 
"    f764.  Parties.     Tucker   r.   Shiner, 

44  9798.  Venue.  Manley  r.  Wolf  A 
Co.,  141.  ^ 

44  9819.  Original  notice.  KltemWer  r. 
jri£nsn,16& 

44    9849.  IA$  pendent.    Partontr.  Hoyt, 

44    9659.  Pleading.    IVHffAf  r.  Ifavaff, 

160. 
44    9876.  plel4dlM-    &***  <*  A-  ▼•  Mc- 

44    9878.  Piecing.    AniJA  <f  Cb.r.  Jfo- 

Lean,  899. 
"    9805.  Pleading.    CbrisftM  r.  £*f**- 

44    9915.  Pleading.    Jftfe%«ff  r.  Jfcorv  4 

Jfoors.  804. 
M    9990.  Pleading.    Smith  <t  Co.  r.  Jfo- 

Lean,9&. 
44   9089.  Parties.    Tucker  r.    Shiner, 

884 
44    9964.  Pleading.    Smith    d   Co.,  ▼. 

McLtarCm. 
44    2090,  8000.  Practice.       JTrqB/tf    r. 


8107. 
8119, 


Pfifner,  176. 
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11    8199,  8198.  Supreme    Court.      Me- 
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Monty.  490. 
44    8946.  Statute  of  limitations.    Jffim- 

denhott  r.  Ping,  184. 
"    8868,  8850.  Surety.      Sherraden   ▼. 

Parker,  98. 
44    8898.  Costa.    Packer  r.  Packer,  90. 
44   8440,  8449.  Costs,  Packers.  Packer, 

90. 
44    8447,  8448.  Costa.  Packer  v.  Packer, 

90. 
44    &4S9,  Costs.    Jtattr  r.  Axafcr.  90. 
44    8461,  8405.  Costa.  Packer  v.  Packer, 
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Bsc.  8608.  Adminltr  Jmitdtctlon.  Wal- 
ter* v.  r  A«  Steamboat  MotiU 
DozUr}  1W. 

"  8878.  Mandamus.  Clark  r.  The 
Board  of  Director*,  m. 

"  885*.  Forcible  entry.  The  City  of 
FeOa  v.  Schotte.  988. 

•*  8888.  Executor.  Smyth  r.  SnyO, 
491 

"  4106.  Judgment  lien.  Btnderthott 
t.  i«v,  184. 

*•  4111.  Statute  of  limitations.  Sher- 
man v.  The  Western  Stage 
Cb.,515. 

**  4106,  4108.  Judgment  lien.  BsfMto- 
sAott  t.  ifotf,  184. 

••  4S44.  Bmbeaslement  The  Stater. 
Orwio.m. 

44  4887.  Embezzlement  7As  Atefe  t. 
OrtefalOS. 

"  4660.  Criminal  law.  The  State  r. 
Fmfow.180. 

M  4688,  4660.  Criminal  law.  The 
State  t.  Verden,  186. 


See.  4086  Criminal  law.     The  State  v. 
Verden,  186. 
"    4968,  4969.  Bail  bond.    The  Stater. 

JDmUy.%L 
"   4901.  Bail    bond.      The  State   r. 
JDmUy%%i. 

i 

ACTS  OF  1868. 
Chap.   68.  1 80.  Schools.    Clark  v.  The 
Beard  of  Director*,  866. 

ACTS  of  1888. 
Chap.   178, 11*.  Schools.    Clark  r.  The 
Board  of  Director*,  866. 

ACTS  OF  1866. 
Chap.    118.  Railroad  company.    McDan- 
iel  v.  r As  C&xvo  <t  N.  W. 
B.B.  Co.,  418. 
44     148,  18.  Schools.    (7  Air*  v.  The 
Board  of  Director*,  866. 


SUPREME  COURT. 

Judgment.  Under  sections  3122,  3123  and  3536  of  the  Revision,  it  is 
competent  for  the  Supreme  Court,  in  reversing  a  case,  to  order 
that  the  new  trial  shall  extend  only  to  defendant's  cross  action,  in 
connection  with  which  the  error  occurred,  and  that  the  judgment 
establishing  plaintiff's  claim  remain  undisturbed.  McAffcrty  ▼. 
J?a/e,355. 

See  New  Trial,  5. 

SURETY. 
Abandonment  of  levy.  An  abandonment  of  the  levy  of  an  execution 
upon,  and  a  release  from  thereunder  of,  personal  property  of  the 
principal  judgment  debtor,* operates  as  a  discharge  of  one  who  is 
only  surety  therein,  when  such  abandonment  is  without  his  con- 
sent, and  the  fact  of  his  suretyship  is  known  to  the  execution 
plaintiff;  especially  is  this  so  where  the  property  taken  under 
the  levy,  and  afterward  abandoned,  was  held  bv  the  surety  for 
his  indemnity,  and  beyond  whose  legal  control  it  was  placed  by 
the  levy.  Sherraden  v.  Parker  ct  al,  28. 

SWAMP  LANDS. 
Appropriation  of  :  submission  to  tote.  It  is  competent  for  the  peo- 
ple of  a  county  to  appropriate  its  swamp  lands  to  the  construc- 
tion of  a  railroad  running  through  the  county,  and  a  proposition 
to  so  appropriate  them  may  be  lawfully  submitted  to  a  vote  of 
the  people,  without  submitting  therewith  the  contract  for  the 
construction  of  the  road,  and  before  such  a  contract  is  made. 
Parks  ct  al  v.  The  Iowa  Central  Railroad  Co.t  188. 

TAXATION. 

1.  National  bank  shares  :  case  followed.  The  case  of  Hubbard  et 
al.  v.  The  Board  of  Supervisor*  of  Johnson  County  (23  Iowa,  130\ 
holding  that,  under  our  laws,  national  bank  shares  are  not  taxable, 
followed.  Obnstead  v.  The  Board  of  Supervisors  of  Henry  County, 
33. 
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2.  Mandamus:  injunction.  Aa  to  whether  mandamus  commanding 

the  board  of  supervisors  to  strike  the  assessment  from  the  tax 
roll,  is  the  proper  remedy  to  prevent  the  collection  of  an  unau- 
thorized tax,  guere.  But  an  injunction  to  restrain  its  levy  and 
collection  is ;  and  where  a  petition  in  addition  to  a  prayer  for 
such  mandamus  also  prayed  for  an  injunction,  and  no  objection 
was  made  to  this  double  prayer,  a  demurrer  to  the  whole  peti- 
tion on  the  ground  that  mandamus  was  not  the  proper  remedy, 
was  held  to  have  been  improperly  sustained.  Id. 

3.  Executor.  The  personal  property  left  by  a  decedent  is,  as  a  general 

rule,  to  be  assessed  in  the  county  of  which  he  died  a  resident, 
and  in  which  administration  is  granted,  rather  than  in  the  county 
where  his  executor  resides,  if  different  from  that.  Sections  714 
and  716  of  the  Revision  do  not  change  this  rule.  McGregor's 
Executor*  v.  Vanpel,  436. 

4.  Purchase-money  MORTGAGE.  A  mortgage  given  to  secure  the  pay- 

ment of  the  purchase-money  of  the  premises  mortgaged,  is  not 
exempt  from  taxation.  Id. 

6.  Valuation  :  power  or  clerk  to  orange.  The  clerk  of  the  board 
of  supervisors  cannot,  under  section  747  of  the  Revision,  increase 
the  assessment  of  property,  the  valuation  upon  which  he  thinks 
too  low,  when  it  is  not  shown  that  such  valuation  was  the  result 
of  a  mistake  or  error  or  that  it  was  not  proportionate  to  that  put 
upon  other  property.  Jones  v.  Tiffin,  Treat.,  190. 

6.  Ratification  by  board  or  supervisors.  Nor  would  the  act  of  the 
clerk  in  such  case  be  validated  by  the  fact  that  it  was  ratified  by 
the  board  of  supervisors.  Id. 

TAX  SALE  AND  DEED. 
Sale  en  masse.  A  tax  deed,  embracing  several  distinct  tracts  of  land 
which  purport  to  have  been  sold  in  mass  for  a  gross  sum,  is  void 
upon  its  face.  AcUey  v.  Sexton,  320. 

TENDER. 
Must  be  kept  good  bt  deposit.  To  keep  good  a  tender,  the  money 
must  actually  be  produced  and  deposited  in  court  Where 
money  tendered  before  suit  brought  is  not  deposited  in  court 
until  the  trial  is  partly  through,  it  is  insufficient  if  it  does  not 
embrace  the  costs  that  have  accrued  up  to  that  time.  The  for- 
mer rulings  of  the  court  on  this  subject  adhered  to.  Warrington  v. 
Pollard,  281. 

TORTS. 

1.  Mutual  negligence.  Where  the  negligence  of  a  party  injured  con- 

tributed directly  to  the  injury,  he  cannot  recover;  nor  where 
the  mutual  negligence  of  each  party  was  the  proximate  cause  of 
the  injury.  Sherman  v.  Western  Stage  Co.,  515. 

2.  Paramount  negligence.  While  the  general  rule  upon  the  subject 

of  negligence,  above  given,  is  recognized,  yet  the  defendants  in 
the  present  case,  by  placing  the  plaintiff's  intestate  in  the  boat, 
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under  the  circumstances  disclosed  by  the  testimony,  cannot  avail 
themselves  of  the  imputed  want  of  care,  negligence  or  conduct 
on  her  part  while  in  the  boat  to  defeat  a  recovery  for  the 
injury  resulting  from  defendants  primary  and  paramount  neglig- 
ence in  causing  her  to  be  put  therein.  Cole,  J.,  dissenting.  Id. 
See  Sali  of  Chattels,  3. 

USURY. 

1.  Payment.  Where  money  is  borrowed  at  usurious  interest,  and  a 

part  thereof,  with  the  usury,  is  paid,  and  a  note  given  at  a  legal 
rate  of  interest  for  the  balance,  the  contract  is  tainted  with 
usury.  CdUanan  $t  al.  v.  Shaw,  441. 

2.  Assignee  or  usurious  vote.   If  the  maker  of  a  usurious  note 

represents  to  a  person  about  to  purchase  the  same,  that  there 
was  no  usury  in  it,  and  such  person  takes  it  upon  the  faith  of  such 
representations,  and  without  any  knowledge  of  its  being  usurious, 
the  maker  is  estoped  from  afterward  setting  up  the  defense  of 
usury ;  editor,  if  such  representations  were  not  relied  upon,  or  the 
assignee  had  knowledge  of  the  usury.  Id. 

3.  Taints  all  contracts.  The  provisions  of  the  statute  against  usury, 

apply  not  only  to  contracts  for  the  loan  of  money,  but  to  those 
or  purchase  or  sale  of  real  estate,  and  to  all  contracts  wherein  an 
unlawful  rate  of  interest  is  provided  for.  Id. 

VARIANCE. 
See  New  Trial,  14. 

VENUE. 

1.  Place  or  performance.  Actions  for  a  mere  money  demand  must  be 

brought  in  the  county  where  the  defendants,  or  some  of  them, 
reside,, unless  the  contract,  upon  which  suit  is  brought,  is  by  it* 
term*  to  be  performed  in  a  different  county.  Manley  v.  Wolf 
&  Co.,  141. 

2.  Application  or  the  rule.  Where  a  contract  for  laying  a  portion  of 

railroad  track  in  the  oounty  of  L.,  provided,  that  the  defendants 
were  to  deliver  the  iron  and  material  needed  at  the  end  of  the 
track,  that  plaintiffs  were  to  have  compensation  for  any  damages 
sustained  by  being  detained  on  account  of  defendants'  failure  to 
finish  the  grade,  and  the  amount  of  compensation  plaintiff  was  to 
receive  for  his  work,  but  fixed  no  place  of  payment,  it  was  held, 
that  an  action  upon  the  contract,  for  breaches  of  its  several 
part?,  was  not  properly  brought  in  the  county  of  L.,  where  none 
of  the  defendants  resided,  and  that  the  venue  was  properly 
changed  to  the  county  of  the  residence  of  one  of  the  the  defend- 
ants and  the  business  place  of  all.  Id. 

3.  Venue  correct  in  part.  The  sustaining  of  the  motion  in  such  case 

for  the  change,  will  not  be  regarded  as  erroneous  because  as  to 
one  item — a  small  fraction  of  the  entire  claim  — the  venue  was 
properly  laid,  if  the  point  was  not  urged  either  in  the  District  or 
Supreme  Court,  but  that  the  entire  action  was  properly  brought 
inL  Id. 
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WARRANT. 
See  County  Warrant. 

WARRANTY. 
See  Conveyance,  3. 

WATER-COURSE. 

1.  Diversion:  public  use.  The  owner  of  lands  through  which  a  stream 

of  water  flown,  hat  a  right  thereto  without  diversion,  interruption 
or  diminution ;  and  thig  right  is  in  the  nature  of  a  freehold  right 
which  cannot  be  taken  for  public  use  without  just  compensation. 
McCord  v.  High,  336.   ; 

2.  Highway  :  omoa  The  construction,  by  a  road  supervisor,  of  a 

crossing  to  a  stream  over  which  a  highway  passes,  is  a  ministerial 
act,  and  must  be  so  performed  as  that  a  person  through  whose 
land  the  stream  meanders  will  not  be  injured  thereby  in  the 
diverson  or  diminution  of  the  stream.  Id. 

3.  Corporation  municipal.  The  doctrine  recognized,  that  municipal 

corporations  are  liable  for  the  negligent  construction  of  improve- 
ments and  repairs  of  streets ;  and  this  doctrine  held  applicable  in 
determining,  that  road  supervisors  are  liable  for  the  diversion  of 
.  a  stream  by  the  negligent  construction  of  a  crossing  thereover.  Id. 

4.  Diversion.  Where  a  person  has  been  deprived  of  a  portion  of  a 

stream  flowing  through  his  land,  by  its  diversion  through  an 
artificial  channel  made  by  a  road  supervisor  in  the  construction 
of  a  crossing  for  a  highway  over  the  stream,  he  may  dam  up  the 
artiflcial  channel,  and  thus  restore  the  flow  of  water  to  the 
natural  one.  Id. 
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